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also,  at  the  same  time,  on  the  resignation  of  Sir  F.  Thesiger  and 
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General. 


In  Hilary  term,  1853,  Sir  W.  Page  Wood  was  appointed  a  Vice- 
Chancellor,  in  the  room  of  Sir  George  James  Turner ;  and  Richard 
Bethell,  Esq.,  was  appointed  Solicitor-General,  and  was  afterwards 
knighted. 
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EDDLESTON  v.  COLLINS. 

1858.    January  17,  18,  27.    Before  the  Lord  Chancellor  Lord  Cranwobth  and 

the  Lords  Justices. 

A  surrender  by  a  husband  and  wife  of  the  wife's  copyhold  estate  taken  out  of 
Court  by  a  deputy  steward  who  was  under  age,  and  by  whom  the  wife  was 
separately  examined,  Hdd  to  be  valid,  the  infancy  of  the  deputy  ste^vurd 
forming  no  ground  of  objection. 

A  surrender  made  as  above  mentioned  was  expressed  to  be  to  such  uses  in  fisiYOur 
or  for  the  benefit  of  the  husband,  his  heirs  and  assigns,  and  with  such  powers 
of  sale  and  other  powers  and  provisos,  and  chargeable  with  such  sums  as  a 
mortgagee  (to  whom  a  conditional  surrender  had  some  time  previously  been 
made  to  secure  502.)  should,  at  the  request  and  by  the  direction  of  the  hus« 
band  appoint,  and  subject  thereto  to  the  use  of  the  mortgagee  and  his  h^rs, 
with  a  proviso  for  making  the  surrender  void  on  payment  of  the  sum  of  1002. 
then  advanced  by  the  mortgagee  to  the  husband :  Hdd^  that  the  destination 
of  the  equity  of  redemption  was  completely  changed  by  the  last-mentioned 
surrender,  and^was  not  merely  affected  to  the  extent  required  for  the  purposes 
of  the  security  thereby  created :  Hdd,  also,  that  the  lord,  having  accepted  & 
surrender  in  the  above  form,  was  bound  by  it. 

Semble,  that  he  could  not  have  been  compelled  to  accept  it. 

SembU,  that,  in  a  foreclosure  suit,  it  is  not  competent  for  the  defendant  to  kn* 
peach  the  mortgage  on  the  ground  of  fraud  without  instituting  a  cross  suit. 

In  this  case,  Thomas  OolUns  and  Mary  Ann  his  wife,  on  the  8d 
December,  1846,  surrendered  certain  copyhold  premises,  being  the 
estate  of  the  wife,  to  Stephen  Adcock,  by  way  of  mortgage.  The 
separate  examination  of  Mrs.  Collins  was'  taken  out  of  Court  by 
the  deputy  steward  of  the  manor,  who  then  wanted  three  months 
of  being  of  the  age  of  twenty-one  years ;  and  the  main  question 
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raiseci  was,  whether  the  surrender  was  void  by  reason  of  the  mi- 
nority of  the  deputy  steward.    The  Vice-Chancellor  Sir  George 

Turner  decided  that  it  was  valid ;  and  the  defendants,  the 
*  2   married  woman  and  her  *  husband,  now  appealed.     The  facts 

of  the  case  are  given  at  length  in  the  report  of  the  hearing 
before  the  Vice-Chancellor,  contained  in  the  tenth  volume  of  Mr. 
Hare's  Reports,  page  99,  and  will  also  be  found  sufficiently  stated 
in  the  judgment  of  the  Lord  Chancellor. 

Mr.  ElmBley  and  Mr»  Smythe^  for  the  plaintiff,  who  was  a  trans- 
feree of  the  mortgage,  supported  the  decision  of  the  Vice-Chan- 
cellor. —  It  is  contended,  on  the  other  side,  that  this  surrender  is 
void,  on  the  authority  of  the  case  of  Seamier  v.  Water s^  (a)  and 
on  the  adoption  of  that  decision  by  Lord  Coke,  in  Co.  Litt.  3  6; 
it  has,  however,  been  denied  to  be  law  in  Young  v.  Fowler^  (b) 
from  the  report  of  which,  as  given  in  March's  Reports,  page  88,  it 
appearsthat  Jones,  J.,  said  (see  page  43)  that  Scamter^s  (7a«e  was 
adjudged  contrary  to  what  is  reported  in  Croke :  it  cannot  therefore 
be  relied  on  as  an  authority,  (c)  An  infant,  though  incapable  by 
law  of  performing  acts  of  a  judicial  nature,  is  not  so  as  to  acts 
which  are  merely  ministerial :  Bacon's  Abr.  tit.  Infancy  and  Age, 
E,  Young  v.  Stoell,  (^d)  Crosbie  v.  Hurley ;  (e)  and  it  is  submitted 
that  the  act  done  in  the  present  case  was  of  the  latter  character. 
There  is  positive  authority  in  the  plaintiff's  favour ;  for  in  Coke's 
Copyholder,  section  45,  page  127,  ed.  1650  (pagp  104,  ed.  1764), 
the  following  passage  occurs :  "  The  law  is  not  very  curious  in 
examining  the  imperfections  of  the  steward's  person,  nor  the 
unlawfulness  of  his  authority ;  for  be  he  an  infant,  or  non  compos 
mentis^  an  idiot  or  lunatick,  an  outlaw,  or  an  excommunicate,  yet 
what  things  soever  he  performeth  as  incident  to  his  place 
*  3  *  can  never  be  avoided  for  any  such  disability,  because  he  per- 
formeth them  as  a  judge,  or  at  least  as  custom's  instrument : 
and  for  his  authority,  though  it  prove  but  counterfeit  if  it  come  to 
exact  trial,  yet  if  in  appearance  or  outward  shew  it  seemeth 
currant,  that  is  sufficient."  Very  mon^l^trous  consequences  would 
follow  if  a  surrender  could  be,  avoided  on  the  grounds  contended 
for  by  the  defendants. 

(a)  Cro.  Eliz.  636.  (6)  Cro.  Car.  565. 

(c)  See  Hargrave  &  Butler  (note  16)  on  Co.  Litt.  3  h, 

(d)  Cro.  Car.  279.  (e)  Alcock  &  Napier's  Reports  (Irish),  431. 
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Mr.  Glasse  and  Mr.  BealeSy  for  the  defendants,  and  in  support 
of  the  appeal.  —  The  appellants  may  admit  that  an  infant  is  capa- 
ble of  being  a  steward,  and  the  reason  of  this  is,  that  he  can  act 
by  depnty,  as  appears  from  Coke's  Copyholder,  section  46 ;  but 
they  contend  that  an  infant  cannot  be  the  deputy,  which  is  the  case 
now  before  the  Court,  Comyn*s  Dig.,  tit.  Officer,  B  2.  The 
functions  performed  by  the  steward  in  reference  to  admissions,  sur^ 
renders,  &c.,  and  especially  as  to  the  separate  examination  of  mar- 
ried women,  are  judicial  and  not  ministerial.  Ta»burgV9  Ca%e,  (a) 
Tht  Kmg  V.  Churchwardens  of  King%cUere^  (6)  •  Tle^%  Cassj  (c) 
Howard  t.   Wood,  (d) 

They  contended  further  (this  and  the  following  point  were  not 
apparently  noticed  in  the  argument  before  the  Yice-Chancellor) 
that  the  surrender  could  only  operate  to  secure  the  amount  actually 
due  at  its  date,  and  could  not  be  extended  to  sums  subsequently 
advanced,  referring,  in  support  of  their  argument,  to  the  cases 
of  Jackson  v.  Innes^  (e)  Wood  v.  Woodj  {g)  Clark  v.  Burgh^  (A) 
Plowden  v.  JByde.  (i)  They  also  insisted  that  the  circum- 
stances *  of  the  transaction  established  a  case  of  fraud  prac-  *  4 
tised  on  Mrs.  Collins. 

Mr.  Stevens  appeared  for  other  parties  defendants,  but  took  no 
part  in  the  argument. 

Mr.  Elmsley  replied.  —  He  cited  Zouch  v.  Parsons^  (4)  in  oppo- 
sition to  a  distinction  which  had  been  attempted  to  be  drawn  in 
argument,  between  an  infant  being  appointed  to  an  office,  and 
acting  in  discharge  of  the  duties  of  that  office.  He  submitted  that 
the  clear  intention  of  the  transaction  was  to  give  a  power  to  create 
further  charges,  and  that  there  was  no  pretence  for  saying  that 
Mrs.  Collins  was  not  fully  aware  that  such  was  the  case. 

At  the  conclusion  of  the  argument,  and  in  answer  to  a  question 
which  had  been  put,  whether  a  steward  might  surrender  to  himself, 

(a)  1  V.  &  B.  607.  (<5)  1  Bli.  104. 

(6)  2  Levinz,  18.  (y)  7  Beav.  183. 

(c)  1  Vent.  163.  .(A)  2  CoU.  221. 

\d)  2  Shower,  23. 

(i)  21  Law  J.,  Ch.  329,  796 ;  since  reported  also,  2  De  G.,  M.  &  G.  684. 

(A)  Burr.  1794,  p.  1800. 
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Mr.  Glasse  referred  to  the  fourth  question  and  answer,  in  the  case 
of  ^rish  T.  Rives,  (a) 

The  following  authorities  were  also  mentioned  and  commented 
on,  in  the  course  of  flie  argument  on  the  main  question :  Co.  Litt. 
78  b ;  Co.  Litt.  107  i,  note  m ;  Co.  Litt.  117  6,  118  a,  as  to 
averring  against  an  act  of  a  Court  of  Record ;  2  Inst.  p.  514, 
pi.  15,  as  to  the  separate  examination  of  married  women ;  Comyn's 
Dig.,  tit.  Enfant  (B)  and  (C  1)  ;  Viner's  Abr.  tit.  Enfant  (C) ; 
Scriven  on  Copyhold,  cap.  IV. ;  Lyttleton's  Tenures,  p.  820  (Wat- 
kin's  ed.)  ;  Seton  on  Decrees,  pp.  257,  258  (ed.  1830)  ;  Turner 
and  Venables'  Chancery  Practice,  vol.  2,  p.  86 ;  Parker  v.  Kech^  (p) 
Hearle  v.  Qreenbank.  (<?) 

*  6       Mr.  Leey  as  arnicas  curicBj  and  in  reference  to  the  *  point  of 
alleged  fraud,  mentioned  the  case  of  Bvlkley  v.  Wilford.  (d) 

The  Lord  Chancellor.  —  This  was  a  bill  filed  by  Martha  Eddle- 
ston,  seeking  to  obtain  a  decree  of  foreclosure  in  respect  of  a  mort- 
gage debt,  as  she  alleges,  of  600^,  with  an  arrear  of  interest ;  and 
the  circumstances  of  the  case  are  these. 

In  the  year  1843,  a  lady  of  the  name  of  Mary  Ann  Ward,  then 
unmarried,  was  admitted,  as  devisee  of  her  father,  to  a  copy- 
hold estate  of  inheritance  holden  of  the  manor  of  Lyles  in  the 
county  of  Cambridge,  to  her  and  her  heu-s  according  to  the  custom 
of  the  manor,  in  the  usual  way.  That  lady  married  a  gentleman 
of  the  name  of  Collins ;  and  it  is  an  admitted  fact,  the  common 
case  of  both  parties,  that  on  the  20th  May,  1844,  she  and  her  hus- 
band concurred  in  making  a  valid  surrender  of  the  copyhold 
estate  in  question  to  a  gentleman  of  the  name  of  Stephen  Adcock, 
a  solicitor  at  Cambridge,  by  way  of  mortgage  to  secure  to  him  the 
sum  of  50^  There  is  no  dispute  but  that  Miss  Eddleston,  having, 
by  the  circumstance  of  the  transaction  to  which  I  will  presently 
advert,  now  become  the  assignee  of  Adcock,  is  to  that  extent 
entitled  to  the  relief  she  asks ;  but,  as  I  have  stated,  she  seeks 
to  be  treated  as  mortgagee  for  6002.,  and  not  only  for  that  501. 

The  next  and  material  transaction  occurred  at  the  end  of  the 

(a)  Cro.  Eliz.  717.  (c)  1  Ves.  298,  p.  803. 

(6)  Com.  84.  (<0  2  01.  &  Fin.  X02. 
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year  1846.  On  the  8d  December  in  that  year,  Mr.  Collins  and  his 
wife  made  another  surrender  to  Mr.  Adeock,  in  consideration  of  a 
further  advance  of  100/.,  and  the  terms  of  that  surrender  were  of 
an  unusual  nature.  It  was,  —  ''Be  it  remembered,  that  on  the 
3d  day  of  December  in  the  year  of  oxir  Lord  1846,  Thomas  Collins 
and  Mary  Ann  his  wife,  formerly  Mary  Ann  Ward  spinster, 
customary  or  copyhold  tenants,  or  one  of  them  a  customary 
*  or  copyhold  tenant,  of  the  said  manor,  came  before  John  *  6 
Gillam  Bell  the  younger,  gentleman,  deputy  steward  of  Clem- 
ent Francis,  gentleman,  chief  steward  of  the  said  manor,  and 
in  consideration  of  lOOZ.  of  lawful  English  money  to  the  said 
Thomas  Collins  and  Mary  Ann  his  wife  paid  by  Stephen  Adeock 
of  Cambridge  in  the  said  county  of  Cambridge,  gentleman,  the 
said  Mary  Ann  Collins  being  first  privately  examined  by  the  said 
deputy  steward  separately  and  apart  from  her  said  husband  and 
freely  and  voluntarily  consenting,  did  out  of  Court  surrender  "  to 
the  lord,  &c.,  all  that  messuage  (describing  it),  and  all  the  estate, 
&c.,  to  such  uses,  upon  such  trusts,  and  to  and  for  such  estates, 
ends,  intents,  and  purposes  in  favour  or  for  the  benefit  of  T. 
Collins,  his  heirs  and  assigns,  and  with,  under,  and  subject  to 
such  powers  of  sale  and  other  powers,  provisos,  declarations,  and 
agreements,  and  charged  and  chargeable  with  the  payment  of  such 
sum  and  sums  of  money,  as  S.  Adeock,  his  heirs,  executors,  admin- 
istrators, or  assigns,  by  any  deed  or  deeds  in  writing  to  be  by  him, 
them,  or  any  of  them  legally  executed  should  at  the  request  and 
by  the  direction  in  writing  of  the  said  T.  Collins,  his  heirs, 
executors,  administrators,  or  assigns,  at  any  time  direct,  or,  in 
default,  to  the  use  of  S.  Adeock,  his  heirs  and  assigns  for  ever, 
subject  to  the  former  conditional  surrender  for  50Z.,  and  with  a 
proviso  that  if  T.  Collins,  his  heirs,  executors,  administrators,  or 
assigns,  should  pay  or  cause  to  be  paid  to  the  said  S.  Adeock  the 
said  principal  sum  of  lOOZ.  with  interest  on  the  3d  June  then  next, 
the  surrender  was  to  be  void.  Thus  it  was  a  surrender  not  merely 
to  secure  the  sum  of  1001.  further  advance,  but  it  was  a  surrender 
substantially  to  the  husband,  because  it  was  to  the  use  of  the  hus- 
band for  such  uses  as  S.  Adeock  should  appoint  for  the  benefit  and 
by  the  direction  of  T.  Collins,  so  that  it  gave  the  same  control 
over  the  estate  to  Collins  with  *  the  consent  of  Adeock,  as  it  *  7 
gave  to  Adeock  with  the  consent  of  Collins,  the  object  of  the 
parties  being,  I  think,  clear,  from  what  is  disclosed  in  the  case, 
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and  to  which  I  shall  presently  advert,  to  give  the  husband  the 
absolute  control  over  the  estate. 

The  first  question  made  upon  the  pleadings  is  as  to  the  validity, 
in  point  of  law,  of  the  surrender ;  for  the  defendants  say  that  this 
surrender,  independently  of  its  particular  contents,  supposing  it 
had  been  a  surrender  in  the  ordinary  form  to  secure  100/.,  or  any 
other  form,  was  void,  because  the  deputy  steward  who  took  the 
surrender  was  an  infant  under  the  age  of  twenty-one  years ;  and 
what  is  contended  is,  that  the  infancy  of  the  acting  steward  is  a 
disqualification  such  as  makes  all  acts  of  that  steward  absolutely 
null  and  void  in  point  of  law.  The  young  man  who  took  the  sur- 
render was  in  truth  under  age ;  the  surrender  was  in  the  beginning 
of  December,  and  he  did  not  attain  his  age  of  twenty-one  years 
until  the  24th  February,  1847. 

In  order  to  support  that  proposition,  several  old  authorities  were 
referred  to,  all,  I  think,  resolving  themselves  into  what  is  stated 
in  Coke's  Copyholder;  but  though  those  subsequent  authorities 
are  mere  copies  or  transcripts  of  what  is  there  found,  or  what 
Lord  Coke  says  may  be  a  transcript  of  something  else,  of  what 
was  agreed  as  law  in  his  time,  they  have  this  effect,  that  tliey  have 
the  additional  weight  that  those  who  followed  Lord  Coke  saw  no 
reason  to  doubt  the  validity  of  his  decision.  In  the  forty-sixth 
section  of  his  Treatise  on  Copyholds  he  says,  "  If  an  office  of 
stewardship  descend  unto  an  infant,  he  may*  make  a  deputy,  be- 
cause the  law  presumeth  he  is  himself  incapable  to  execute  it ; " 
and  then  other  passages  are  to  be  found,  partly  there  and  partly 
*  8  in  Coke  upon  Lyttleton,  3  B,  which  go  to  the  effect  *  that  an 
infant  ^'  cannot  be  a  steward."  The  question  then  is,  what  is 
the  meaning  of  '^  cannot  be  a  steward  ?  "  There  is  a  case  of  Seam- 
ier V.  Waters  referred  to  on  this  point,  the  decision  of  which  is 
unintelligible  as  collected  from  the  report  in  Croke,  but  perhaps  it 
means  no  more  than  that  an  infant  could  not  maintain  an  assize 
or  real  action  for  the  office  of  steward  as  an  office ;  but  whatever 
be  its  meaning,  I  think  that  for  all  practical  purposes  the  law  on 
the  subject,  supposing  it  to  be  stated  distinctly  that  he  cannot  be 
a  steward  or  a  deputy  steward,  must  be  read  with  the  qualification 
that  Lord  Coke  sets  out  at  length,  and  which  is  adopted  in  all 
subsequent  writers,  in  these  words ;  [His  Lordship  here  read  the 
passage  from  Coke's  Copyholder,  above  set  out,  p.  2.]  That  is 
the  distinct  authority  of  Lord  Coke,  and  it  is  an  autliority  so  much 
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in  conformity  with  the  convenience  of  mankind,  that  even  if  any 
doubt  had  been  cast  upon  it,  which  I  do  not  find  there  has  been,  I 
should  be  very  reluctant  indeed  to  listen  to  any  suggestion  of  it, 
because  the  danger  to  titles  would  be  enormous  if  it  could  be  said 
that  a  transaction  as  to  which  parties  have  no  means  of  inquiring 
except  by  looking  on  the  Court  roUs^  is  absolutely  void  by  reason 
of  infancy,  or  idiocy,  or  n<m  compos  mentis^  or  lunacy,  or  outlawry, 
or  excommunication,  attaching  to  some  person  as  to  whom  there 
was  no  evidence  at  the  time  that  any  such  disability  did  attach. 
If  we  were  to  hold  an  instrument  to  be  void  on  such  a  ground  as 
this,  we  should,  as  it  seems  to  me,  be  introducing  difficulties  quite 
insuperable,  and  leading  to  inconvenience,  the  amount  of  which 

^  can  hardly  be  calculated.  Finding,  then,  an  authority  in  opposition 
to  the  objection  distinctly  stated  in  that  elaborate  way  by  Lord 
Coke,  I  have  no  difficulty  in  coming  to  the  conclusion  that  th^ 
objection  cannot  be  sustained. 

It  was  admitted  here,  that  though  the  deputy  steward  *  was  *  9 
in  truth  under  the  age  of  twenty-one  years,  he  was,  unless 
that  circumstance  was  in  itself  an  objection,  just  as  competent  as 
he  would  have  been  three  months  afterwards,  when  he  would  have 
been  of  age.  The  law,  of  course,  in  drawing  the  line,  is  bound  to 
say  that  however  .little  a  case  is  on  the  one  side  or  the  other  of  the 
line,  the  consequence  of  being  on  that  side  on  which  it  is  must 
follow.  If,  therefore,  it  was  positive  law  that  every  thing  done 
by  this  person  was  void,  the  circumstance  that  he  was  very  near  the 
age  of  twenty-one  years  would  be  immaterial ;  but  if  such  be  not  the 
law,  and  it  be  only  a  matter  of  argument,  this  is  pre-eminently  a 
case  to  which  the  maxim,  '^.  fieri  non  debet  factum  valeat^^^  ought 
to  apply.  I  am  thus  led  to  the  conclusion  that  there  is  no  legal 
invalidity  in  the  surrender  by  reason  of  the  infancy  of  the  deputy 
steward. 

There  was  one  argument  adduced  at  the  bar  to  which  I  will 
here  advert.  It  was  said  that  the  steward,  though  an  infant, 
might  perhaps  be  allowed  to  do  ministerial  acts,  but  that  the  sepa- 
rate examination  of  a  married  woman  was  an  act  requiring  discre- 
tion, and  to  which  Lord  Coke  could  not  have  intended  to  advert. 
This  distinction  cannot,  I  think,  be  maintained.  Lord  Coke 
meant  absolutely  to  include  every  act  of  the  steward ;  he  makes 
no  distinction  whatever ;  and  there  is  scarcely  any  act  a  steward 

'  does  that  may  not  require  some  discretion.    In  the  case  of  most 
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surrenders  there  is  one  important  act  that  always  requires  very 
great  discretion ;  namely,  the  assessment  of  the  fines,  which  is 
really  done  by  the  steward.  Another  case  of  discretion  which 
continually  occurs  is,  where  one  party  claims  as  heir  and  another 
as  devisee.  It  is  common  to  admit  them  both,  and  let  them  liti- 
gate the  matter ;  but  it  has  been  held  to  be  competent  for  the 
steward  to  say  that  the  will  is  a  false  \fill,  a  forgery,  and  on  that 

ground  to  refiise  to  admit  the  devisee. 
*  10        *  The  defendants,  however,  say  that,'  even  supposing  the 

difficulty  as  to  the  steward  be  got  over,  still  the  surrender 
ought  only  to  operate  to  secure  the  sum  of  lOOZ.,  which  is  all  that 
was  then  advanced ;  but  what  is  its  legal  meaning  ?    The  instru- 
ment is  very  complicated,  and  I  should  say  not  a  very  artificial 
mode  of  effecting  the  object  wiiich  was  intended ;  but  it  provides 
that  the  surrender  shall  operate  to  such  uses  as  Adcock,  his  heirs, 
&c.,  by  any  deed  to  be  legally  executed  by  the  request  and  at  the 
direction  of  Collins,  shall  from  time  to  time  appoint.    I  give  no 
opinion  whether  the  lord  was  bound  to  accept  such  a  surrender ; 
probably  he  might  not.    That  sort  of  question  was  discussed  very 
much  in  the  case  of  Glaase  v.  Eicharclaonj  argued  before  us,  (a) 
and  in  which  some  authorities  of  a  recent  date  in  the  Court  of 
Queen's  Bench  were  quoted.     The  law  very  likely  may  be,  that  the 
lord  would  not  be  bound  to  accept  such  a  surrender  as  this ;  (6) 
but  having  done  so,  it  appears  to  me  not  to  admit  of  a  doubt  that 
the  surrender  operated  as  the  language  imports,  namely,  to  such 
uses  as  Adcock  by  the  direction  of  Collins  should  from  time  to 
time  appoint,  and  that  if  Adcock  did  afterwards  by  deed  direct  or 
appoint  with  the  consent  of  Collins  that  that  surrender  should 
enure  to  particular  uses,  it  would  so  enure.    There  is  no  doubt 
that  subsequently  to  the  execution  of  this  deed,  Adcock  by  the 
direction  of  Collins  did  direct  that  it  should  enure  from  time  to 
time  to  secure  further  sums  of  money,  ultimately  making  the  sum 
of  600/.,  all  of  which  was  in  fact  paid  by  the  present  plaintiff.    It 
appears  that  the  four  first  advances  made  after  the  original  advance 

in  1846  were  made  by  deeds,  to  two  of  which  Adcock  was  a 
*  11    party,  and  to  two  of  which  *  he  was  not  a  party,  but  they 

all   recited  the  former  advances;   and  to  the  transaction, 

(a)  Since  reported  2  De  G.,  M.  &  G.  668. 

(6)  So  held  by  the  Court  of  Common  Pleas  in  Flack  v.  The  Master,  Fellows, 
ftnd  Scholars  of  Downing  College,  17  Jur.  697. 
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when  Miss  Eddleston  made  the  final  advance  and  took  a  transfer 
of  the  securiiy,  Adcock  was  a  party,  and  executed  tlie  deed. 
Treating,  therefore,  the  surender  as  valid,  and  the  transaction  as 
in  conformity  to  the  language  of  the  surrender,  which  it  clearly 
was,  the  estate  .became  vested  in  Miss  Eddleston,  to  secure  the 
sum  of  6002. 

The  defendants  next  say,  that,  supposing  there  be  no  objection 
by  reason  of  the  infancy  of  the  deputy  steward,  and  that  the  power 
given  by  the  surrender  has  been  from  time  to  time  properly  exe- 
cuted, still  it  has  only  been  properly  executed  in  form,  for  that  in 
truth  Mrs.  Collins  was  imposed  upon  and  did  not  know  what  she 
was  executing ;  that  the  surrender  was  never  explained  to  her,  and 
that' she  did  not  mean  to  do  more*than  authorize  the  raising  of  the 
additional  lOOZ.  beyond  the  first  507.,  which  was,  ez  concesmy  a 
good  advance.  If  that  were  so,  though  perhaps  the  more  strict 
course  would  have  been  to  file  a  cross  bill  to  set  aside  the  transaction, 
yet  I  conceive  the  point  may  be  raised  by  way  of  defence,  by  say- 
ing for  what  sum  the  plaintiff  is  to  be  considered  as  a  mortgagee. 

For  the  purpose  of  ascertaining  how  the  matter  standi  on  this 
point,  it  must  be  seen  ^^hat  the  evidence  in  the  cause  is.  Mrs. 
Smith  (Mr.  Collins  having  died,  Mrs.  Collins  subsequently  mar- 
ried Mr.  Smith),  by  her  answer  (and  she  has  been  examined  as  a 
witness  also),  says  that  the  surrender  was  never  explained  to  her, 
that  she  did  not  know  what  she  was  doing,  and  she  thought  she 
was  only  giving  her  husband  the  power  of  raising  the  additional 
lOOZ. ;  but  I  must  look  at  all  the  evidence,  and  see  if  what  she 
thus  states  is  in  conformity  with  the  facts  as  to  which  there  is  no 
doubt  in  the  cause. 

*  The  plaintiff,  in  order  to  negative  this,  examined  Mr.  *  12 
Adcock,  and  as  I  consider  him  to  be  substantially  the  plain- 
tiff in  the  case,  I  look  at  his  evidence  with  that  suspicion  which  is 
to  be  attached  to  the  evidence  of  a  party  in  a  cause.  The  same 
observation  applies  to  the  evidence  of  Mrs.  Smith.  Mr.  Adcock, 
however,  gives  the  most  detailed  account  of  the  whole  transaction, 
and  what  he  states  in  substance  is  this,  —  that  previously  to  the 
advance  of  the  1002.  in  September,  1846,  Mr.  and  Mrs.  Collins 
came  to  him  and  said  that  they  wanted  then  to  raise  lOOZ.,  and 
that  they  should  /rom  time  to  time  want  to  raise  further  sums,  for 
they  were  going  to  cultivate  the  farm  in  question  themselves,  and 
therefore  should  want  money  from  time  to  time,  and  they  desired 
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to  know,  if  the  estate  was  given  up  to  the  husband,  whether  he 
must  be  admitted, — that  was  not  the  expression,  but  something 
to  that  eflFect,  —  for  that  they  were  told  was  expensive ;  Adeock 
told  them  that  it  would  cost  about  1002.  for  him  to  be  admitted, 
and  thereupon  he  took  the  opinion  of  counsel,  and  instructed 
counsel  to  prepare,  if  possible,  such  a  surrender  as  should  enable 
money  from  time  to  time  to  be  raised  without  incurring  the  neces- 
sity of  admitting  the  husband.  In  confirmation  of  that,  there  is 
the  fact  that  there  is  the  very  document,  proved  in  evidence  in  the 
cause,  which  he  laid  before  a  gentleman  at  the  bar,  instructing  him 
to  prepare  a  surrender  that  would  enable  that  object  to  be  carried 
into  effect.  It  may  be  said,  indeed,  that  that  was  only  part  of  the 
scheme  to  defraud  this  lady  ;  but  on  that  I  must  observe,  that  1  can 
discover  no  motive  at  all  on  the  part  of  Adeock  to  concur  in  a  crimi- 
nal conspiracy  with  the  husband  to  deprive  the  wife  of  her  estate, 
unless  we  are  to  suppose,  without  any  sort  of  evidence  on  the  sub- 
ject, that  he  was  to  receive  something  by  way  of  a  bribe  for  effecting 

this  object ;  and  it  is  inconsistent  with  any  object  so  wicked, 
*  13    that  the  parties  lay  by  for  a  long  time,  *  raising  in  the  course 

of  the  next  year  50/.,  and  at  the  end  of  that  year  another 
50/.,  and  so  on  from  time  to  time  little  sums,  exactly  in  conformity 
with  what  they  would  be  doing  if  Mr.  Adcock's  statement  is  cor- 
rect, but  quite  inconsistent  with  the  notion  that  they  wanted  imme- 
diately fraudulently  to  cheat  this  lady  out  of  the  estate.  It  seems 
to  me,  therefore,  that  all  probability  goes  along  with  the  story  which 
Mr.  Adeock  tells,  that  that  was  the  original  intention,  that  after- 
wards from  time  to  time  Mr.  and  Mrs.  Collins  came  to  his  office 
applying  for  further  money,  she  as  often  as  he,  sometimes  both 
together,  sometimes  the  husband  without  the  wife,  and  sometimes 
the  wife  without  the  husband,  but  that  what  was  going  on  was 
always  perfectly  well  known  to  all  of  them.  That  is  the  case  of 
Mr.  Adeock,  a  party  to  the  suit,  against  the  .evidence  of  Mrs. 
Smith,  the  other  party. 

Then  how  are  these  statements  on  one  side  or  the  other  con- 
firmed ?  There  is  no  confirmation  whatever  of  the  account  given 
by  Mrs.  Smith  of  the  facts  as  she  represents  them,  but  on  the  part 
of  Mr.  Adeock  there  is  very  strong  confirmation  by  the  testimony 
of  one  of  his  clerks,  Mr.  Book,  against  whom,  as  far  as  I  know, 
there  is  not  a  breath  of  suspicion.  He  has  no  interest  in  the  sub- 
ject, and  what  he  says  is- this :  — 
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[His  Lordship  here  read  Mr.  Book's  evidence,  in  which,  among 
otlier  things,  he  stated,— r- that  Mrs.  Collins,  on  one  occasion  sub- 
sequent to  December,  1846,  desired  Mr.  Adcock  to  raise  a  sum  of 
money  for  her  husband ;  that  in  September,  1847,  she  joined  with 
her  husband  in  executing  the  security  prepared  for  the  amount 
raised,  namely,  64Z. ;  that  on  the  30th  May,  1849,  she  called  at  the 
office  of  Mr.  Adcock,  and  inquired  the  amount  then  due  from 
her  husband,  and  was  informed  that  it  was  *600Z.,  and  Mr.  *  14 
Adcock  then  explained  to  her  how  it  was  made  up ;  that  on 
the  6th  and  13th  June,  1849,  she  called  again  at  the  office  of  Mr. 
Adcock,  who  produced  his  books  of  accounts  signed  by  Mr.  Collins, 
and  Mrs.  Collins  then  said  that  she  did  not  expect  that  her  hus- 
band had  had  more  than  4502.:  —  and  his  Lordship  remarked, 
that  Mrs.  Collins  did  not  question  that  she  had  given  her  husband 
the  power  to  get  as  much  as  he  could  obtain,  but  that  she  wished 
to  look  at  the  books,  because  she  did  not  expect  that  he  had  had 
more  than  450Z.] 

Although  I  must  not  be  understood  as  meaning  that  this  would 
be  sufficient  to  pass  Mrs.  Collins's  interest,  if  she  had  not  executed 
the  surrender  of  December,  1846,  yet  it  is  strongly  corroborative 
of  the  truth  of  what  Mr.  Adcock  says,  that  all  was  done  with  her 
entire  privity,  and  that  every  thing  was  explained  to  her.  Unless 
that  be  true,  all  her  conduct  afterwards  is  irreconcilable  with  the 
conduct  of  a  rational  person ;  and  I  therefore  think  tliat,  on  this 
point,  the  defendants  have  failed,  and  that  there  is  nothing  leading 
to  the  conclusion  that  any  fraud  was  practised.  The  plaintiff  is 
thus  to  be  treated  as  a  mortgagee  for  6002.,  and  the  decree  below 
was  perfectly  correct. 

The  Lord  Justice  Tubneb. — At  the  request  of  my  learned 
brother,  I  have  n^xt  to  state  my  opinion  upon  this  case.  Having 
already,  in  the  Court  below,  fully  entered  into  the  question  of  the 
capacity  of  an  infant  deputy  steward,  of  competent  understanding, 
to  take  the  surrender  of  a  copyhold  estate,  and  determined  that  he 
was  capable  of  doing  so,  it  is  unnecessary  for  me  to  say  more  upon 
that  point  than  that  my  opinion  has  not  been  altered  by  any  thing 
which  I  have  heard  in  the  re-argument,  or  by  the  further  consider^ 
ation  which  I  have  given  to  the  question. 

*  In  the  course  of  the  argument  upon  the  appeal,  however,    *  15 
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two  or  three  points  have  been  brought  forward  which  were  not 
adverted  to  in  the  Court  below  ;  and  I  think  it  right,  therefore,  to 
make  a  few  observations  upon  those  points. 

It  has  been  argued,  on  the  part  of  the  appellants,  that  this  case 
falls  within  the  principle  of  the  cases  in  which  it  has  been  held, 
that  upon  mortgages  of  the  estates  of  married  women,  the  old 
uses  were  not  altered  by  the  equity  of  redemption  being  reserved 
to  parties  who  would  not  be  entitled  under  those  uses.  But  those 
cases  do  not  appear  to  me  to  apply  to  the  present,  or  in  any  de- 
gree to  assist  the  appellants'  case.  They  proceed,  as  I  apprehend, 
upon  this  principle,  that,  the  purpose  of  the  deed  being  to  create 
a  mortgage,  the  Court  will  not,  merely  from  mere  trifling  and 
partial  alterations  in  the  reservation  of  the  equity  of  redemption, 
imply  an  intention  not  merely  to  create  the  mortgage,  but  also  to 
alter  the  uses.  The  Court  is  to  collect  what  was  the  intention  of 
the  parties  in  the  transaction.  The  nature  of  the  transaction 
distinctly  evidences  one  intention,  and  the  Court  will  not,  from 
trifling  circumstances,  impute  another.  But  in  the  present  case 
it  distinctly  appears  by  the  surrender  that  the  intention  was  not 
merely  to  create  a  present  mortgage,  but  to  give  power  to  create 
fui-ther  charges ;  and  nothing  which  I  can  find  in  the  cases 
referred  to  would  warrant  the  extension  of  them  to  such  a  case. 
The  case  of  Jackson  v.  Innesy  (a)  in  the  House  of  Lords,' seems 
to  be  very  strongly  opposed  to  this  argument  on  the  part  of  the 
appellants.  The  question  here  is,  on  the  right  to  create  the 
further  charges,  and  not  on  the  right  to  the  ultimate  equity  of 

redemption,  subject  to  the  charges  when  created. 
*  16  *  The  appellants  then  attempted  to  impeach  the  securities, 
upon  the  evidence  taken  in  the  cause.  But  the  appellants 
are  defendants  in  this  cause,  and  I  feel  great  doubt  whetlier  it  is 
competent  to  them  to  do  so.  The  plaintifi*'s  security  is,  I  must 
now  assume,  well  created  by  deed,  and  I  rather  apprehend  that 
such  a  security,  if  impeached  at  all,  must  be  impeached  by  cross 
bill.  The  security  is  good  until  impeached;  and  to  allow  the 
defendant  to  impeach  it  by  her  answer,  and  by  evidence  on  her 
part,  would  be  to  make  a  decree  in  favour  of  the  defendant,  upon 
the  application  of  the  plaintiff*.  If  the  defendant  were  at  liberty 
thus  to  impeach  the  plaintiff* 's  title,  she  must  be  equally  at  liberty 

(a)  1 BU.  104. 
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wholly  to  subvert  it ;  and  the  consequence  of  allowing  this  would 
be,  that  plaintifb  coming  to  this  Court  for  relief  might  find  them* 
selves  in  the  position  of  being  decreed  to  convey  to  the  defendants. 
The  objection  to  decreeing  relief  upon  the  answers  of  defendants  is 
perhaps  founded  on  deeper  reasons  than  may  at  first  sight  appear. 
It  may  be  the  medium  of  compelling  defendants  to  do  justice  to 
plaintiffs,  by  putting  any  legal  rights  which  they  may  have  under 
the  control  of  the  Court,  and  of  thus  giving  efiect  to  the  rule,  that 
he  who  comes  into  equity,  must  do  equity. 

The  only  other  point  to  which  I  think  it  necessaiy  to  advert  is 
tiie  offer  now  made  on  the  part  of  the  appellants  to  file  a  cross 
bill,  the  Court  in  the  mean  time  suspending  the  decree.  It  is,  I 
apprehend,  within  the  power  of  the  Court  to  grant  this  indulgence. 
But  what  is  asked  of  the  Court  is  clearly  indulgence.  The  ordi- 
nary course  of  the  Court  is  not  to  stop  the  progress  of  the  cause 
unless  the  cross  bill  is  filed  in  due  time.  Upon  a  motion  to 
adjourn  a  cause  upon  the  ground  of  a  cross  bill  having  been 
filed,  in  CocUes  v.  Pearson^  (a)  Sir  John  Leach  says,  *  "  K  *  17 
the  cross  bill  had  been  filed  in  due  time,  you  might  have 
moved  to  stay  publication  in  the  original  cause  until  an  answer 
had  been  put  in,  but  you  cannot  now  stop  the  progress  of  the 
cause."  Have,  then,  the  appellants  made  a  case  entitling  them  to 
the  extraordinary  indulgence  of  suspending  the  decree  in  the 
original  cause,  not  at  the  original  hearing,  but  at  the  rehearing  ? 
I  am  of  opinion  that  they  have  not.  I  think  it  clear  upon  the 
evidence,  that  this  lady  well  knew  that  her  late  husband  was 
borrowing  money  on  the  estate,  and  was  herself  instrumental  in 
borrowing  it.  This,  I  think,  is  fully  proved  by  the  plaintiff's 
evidence,  and  the  lady  does  not,  in  her  evidence,  assert  the  con- 
trary. I  think  that  the  case  set  up  by  this  lady  of  fraud  upon  her 
in  procuring  the  surrender,  is  entirely  an  afterthought  on  her 
part.  The  evidence  seems  to  me  to  prove  that  the  original  dis- 
pute in  this  case  was,  whether  more  than  450Z.  was  due  on  the 
securities,  not  whether  there  had  been  any  fraud  in  the  surrender ; 
and  that,  at  a  later  period  of  the  dispute,  the  question  raised  by 
this  lady's  solicitor  on  her  part  was,  not  whether  there  had  been 
fraud  in  the  surrender,  but  whether  the  lady  could  not  defeat  it 
upon  the  legal  ground  of  the  infancy  of  the  deputy  steward.    These 

(a)  4  Madd.  262. 
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are  circumstances  which  might  not  defeat  the  right  of  the  appel- 
lants to  relief  in  equity;  but,  in  my  opinion,  they  are  circum- 
stances which  disentitle  them  to  any  extraordinary  indulgence 
from  the  Court ;  and  I  therefore  concur  in  the  opinion,  that  this 
appeal  ought  to  be  dismissed. 

The  Lord  Justice  Knight  Bruce. — In  the  present  case  there 
are  questions  of  law,  of  equity,  and  of  fact,  which,  with  or  with- 
out sufficient  reason,  have  appeared  and  still  appear  to  me  of  diffi- 
cult solution,  and  doubtful.     While  my  mind  was  in  this  condition 

upon  the  matter,  I  found  from  the  Lord  Chancellor  and  the 
*18    Lord  Justice  Turner,  that  they  had  made  up  *  theirs,  and 

were  agreed  as  to  the  proper  mode  of  dealing  with  the  cause, 
a  circumstance  which  rendered  it  necessarily  unimportant  what  my 
views  of  the  case  might  ultimately  be.  And  I  thought  it  conse- 
quently better  for  the  parties  that  they  should  not  be  kept  lojiger 
in  suspense,  by  reason  of  my  undetermined  state  of  opinion ;  a 
state  which  might  not  soon  end,  or  might  possibly  be  never  wholly 
removed.  I  requested  their  Lordships,  accordingly,  not  further  to 
postpone  disposing  of  the  appeal.  This  their  Lordships  have  now 
done ;  the  judgment  of  the  Court  being  one  to  which  possibly  a 
more  prolonged  consideration  of  the  questions  in  dispute  between 
the  parties  might  bring  me  to  assent,  though  at  present  I  do  not 
do  so. 


NEATHWAY  v.  REED. 

1853.    January  20.    Before  the  Lord  Chancellor  Lord  Cranwortr  and  the 

Lords  Justicss. 

A  testatrix  by  her  will  gave  thus,  "  to  my  sister  C.  N.'s  surviving  children  80^ 
each ; "  she  then  gave  to  C.  N.  thus,  **  the  interest  of  my  funded  property  for 
and  during  her  natural  life,  and  after  her  decease  such  property  to  be  equally 
divided  between  her  surviving  children."  Hdd^  that  though  on  the  construc- 
tion of  the  word  **  surviving"  in  the  first  clause,  the  period  of  vesting  and 
distribution  was  referable  to  the  death  of  the  testatrix,  yet  that  the  period  of 
vesting  in  the  last  clause  was  to  be  referred  to  the  death  of  C.  N.,  and  that 
those  children  only  who  survived  C.  N.  were  entitled.* 


>  See  Be  Gregson's  Trust  Estate,  2  De  G.,  J.  &  S,  428;  Van  Tilburgh  ». 
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On  an  appeal  from  the  whole  of  an  order  made  on  a  daim,  the  plaintiff  is  entitled 
to  begin. 

This  was  a  motion  of  the  defendant  William  Reed,  by  way  of 
appeal  from  an  order,  dated  the  17th  November,  1852,  pronounced 
by  Vice-Chancellor  Stuart,  on  the  claim  of  the  plaintiflF,  whereby 
it  was  declared  that  the  plaintiff  was,  under  the  will  of  Elizabeth 
Lynch  deceased,  entitled  to  one-fourth  of  the  clear  residue  of  her 
personal  estate,  under  the  following  circumstances. 

The  question  arose  upon  the  will  of  Elizabeth  Lynch,  dated  the 
12th  June,  1828,  which,  after  giving  certain  pecuniary  lega- 
cies, and  appointing  the  defendant  *  William  Beed,  and  John  *  19 
Dodd  who  had  since  died,  executors,  was  as  follows :  ^'  I 
give  and  bequeath  unto  my  sister  Ann  Hilditch  50Z. ;  and  to  my 
brother  Thomas  Hilditch's  two  daughters  30Z.  each,  that  is  to  say 
to  Mrs.  Elizabeth  Barton,  now  living  at  Tunbridge  Wells,  and  Mrs. 
Mary  Smart,  now  living  at  Ruthen  in  Wales;  and  to  my  brother 
William  Hilditch's  surviving  children  30Z.  each ;  and  to  my  sister 
Catherine  Neathway's  surviving  children  30Z.  each.  I  also  give 
and  bequeath  unto  my  sister  Catherine  Neathway  the  interest  of 
my  funded  property  (whatsoever  may  be  remaining  after  the  lega- 

Hollinshead,  1  McCarter  (N.  J.),  82 ;  Olney  v.  Hull,  21  Pick.  311 ;  Hurlburt  v, 
Emerson,  16  Mass.  241 ;  Augustus  v.  Seabolt,  3  Met.  (Ky.)  155 ;  Sharp  o. 
Sbarp,  85  Ala.  574 ;  Carver  v.  Burgess,  7  De  6.,  M.  &  G.  96 ;  In  re  Crawhall^s 
Trusts,  8  De  G.,  M.  &  G.  480 ;  Hesketh  v.  Magennis,  27  Beav.  895 ;  Thompson 
V.  Thompson,  29  Beav.  654 ;  Essex  v.  Clement,  80  Beav.  525 ;  Drakcford  o. 
Drakeford,  33  Bcay.  48 ;  Naylor  o.  Robson,  84  Beav.  571 ;  Be  Fox's  Will,  85 
Beav.  163 ;  Howard  v.  Collins,  L.  R.  5  £q.  349 ;  Wren  v.  Hynes,  2  Met.  (Ky.) 
129.  In  Blanchard  v.  Blanchard,  1  Allen,  228,  where  a  testator,  after  devising 
to  his  wife  all  the  income  of  all  his  real  and  personal  property  during  her  natural 
life,  devised  to  five  of  his  children  as  follows :  '*  all  the  property,  both  real  and 
personal,  that  may  be  leffc  at  the  death  of  my  wife,  to  be  divided  equally  between 
the  last  five  named  children ;  and  provided,  furthermore,  that  if  any  of  the  last 
fiye  named  children  die  before  my  wife,  then  the  property  to  be  equally  divided 
between  the  survivors ;  ^  it  was  held  that  the  children  named  took  vested  remain- 
ders. See  Moore  v,  Lyons,  25  Wend.  119;  Fulton  v.  Fulton,  2  Grant's  Cas. 
28 ;  Blackmore  v.  Snee,  1  De  G.  &  J.  455 ;  Howard  v.  Howard,  21  Beav.  550 ; 
Lill  V,  Lill,  23  Beav.  446 ;  Evans  v,  Evans,  25  Beav.  81.  In  re  Keep's  Will,  82 
Beav.  122,  it  was  said  that  the  rule  of  law,  as  laid  down  by  modem  authorities, 
is,  that  the  word  ''survivors''  is  to  be  confined  to  its  literal  signification,  of 
survivors  at  the  period  spoken  of  by  the  testator,  in  every  case  where  it  is  possible 
to  do  so  without  violatifig  the  clear  meaning  of  the  rest  of  the  will.  See  Bolitho 
V.  Hillyar,  34  Beav.  180 ;  Wren  v.  Hynes,  2  Met.  (Ky .)  129. 
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cies  are  paid)  for  and  during  her  natural  life,  and  after  her  decease 
such  property  to  be  equally  divided  between  her  surviving  children. 
It  is  also  my  desire  that  the  money  which  will  be  derived  from  the 
funds  at  my  decease,  by  the  will  of  my  late  husband  John  Lynch, 
with  the  money  I  may  have  at  the  saving-bank  at  Southampton, 
should  be  first  used  in  paying  the  before-mentioned  legacies,  and 
which  moneys  my  executors  are  hereby  authorized  and  empowered 
to  take  for  that  purpose ;  and  if  those  moneys  should  not  be  suffi- 
cient to  do  so,  then  they  are  to  sell  out  from  the  three  per  cent  con- 
sols enough  to  defray  that  expense,  the  remainder  then  left  in  the 
three  per  cent  consols  to  be  made  use  of,  to  my  sister  Catherine 
Neathway,  and  to  her  surviving  children  as  before  mentioned." 
The  testatrix  soon  afterwards  died. 

The  claim  stated,  and  the  facts  were  not  controverted,  that 
Catherine  Neathway  had  at  the  death  of  the  testatrix  five  children, 
namely,  Catherine  Neathway,  Margaret  Clark,  Mary  Lee,  Elizabeth 
Creasey  Dodd,  and  the  plaintiff  William  Howard  Neathway  ;  that 
Elizabeth  Creasey  Dodd  was  the  wife  of  John  Dodd  the  executor, 

and  died  before  her  mother  Catherine  Neathway ;  that  Cathe- 
♦  20    rine  Neathway  the  mother  received  *  during  her  life  all  the 

interest  of  the  residuary  estate  of  the  testatrix,  and  died  on 
the  4th  July,  1845,  leaving  only  four  children  her  surviving ;  that 
John  Dodd,  as  the  administrator  of  Elizabeth  Creasey  Dodd,  had 
claimed  and  received  from  himself  and  WiUiam  Reed,  his  co-execu- 
tor, one-fifth  part  of  the  residue  in  right  of  his  wife,  and  died  in 
February,  1861 ;  and  that  Catherine  Neathway  the  younger,  Mar- 
garet Clark,  and  Mary  Lee,  had  also  agreed  to  take,  in  full  of  all 
demands,  and  in  fact  received,  each  one-fifth  part  thereof;  that  the 
remaining  fifth  had  been  transferred  into  Court  by  William  Reed, 
the  surviving  executor,  under  the  powers  of  the  Trustee  Relief 
Act. 

The  plaintiff  claimed,  under  the  above  circumstances,  to  be 
entitled  to  one-fourth,  and  not  merely  to  one-fifth,  of  the  residuary 
estate  of  the  testatrix ;  and  the  Vice-chancellor  Stuart  having 
held  that  the  plaintiff  was  so  entitled,  the  defendant  J.  Reed  now 
appealed. 

Mr.  Mmsley  and  Mr.  Tounge^  for  the  appellant,  claimed  the 
right  to  begin,  but  the  Court  held,  as  in  Sitm  v.  Helling^  (a)  that 

(a)  2  De  G.,  M.  &  G.  291. 
[16] 
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as  the  appeal  was  from  the  whole  order  made  on  a  claim,  the 
plamtiff,  in  analogy  to  the  practice  in  a  cause  appeal,  had  the 
right  to  begin. 

3fr.  Cairns  J  for  the  plaintiff.  — The  order  of  the  Vice-Chancel- 
lor  is  correct :  the  word  "  surviving "  is  a  word  of  relation,  and 
the  rule  of  the  Court,  as  established  by  a  long  series  of  decisions, 
is  to  refer  it  to  the  period  of  distribution.    Oripps  v.  Wolcott.  (a) 

*  Mr.  Mmslep  and  Mr.  Tounge^  for  the  defendant  J.  Reed,  *  21 
supported  the  appeal.  —  The  vesting  of  the  shares  took  place 

at  the  death  of  the  testatrix,  who  has  put  her  own  construction  on 
the  word  "  surviving "  in  the  sentence  of  the  will  immediately 
preceding  that  on  which  the  question  has  arisen.  They  referred 
to  Leeming  v.  Sherratt,  (h) 

[The  Lord  Justice  Knight  Bruce  mentioned  the  case  of  Walker 
V.  Share.  (<?)] 

Mr.  Cairns^  in  reply,  cited  Taylor  v.  Beverley^  (i)  and  submitted 
that  in  many  cases,  in  construing  wills,  the  Court  had  given  a  dif- 
ferent interpretation  to  the  same  word,  when  occurring  in  different 
parts  of  the  same  will.     Carter  v.  BerUall.  (e) 

The  Lord  Chancellor. — I  am  of  opinion  that  the  Yice-Chan- 
cellor's  judgment  is  perfectly  right.  The  question  in  each  case  as 
to  who  is  meant  by  the  use  of  the  word  "  survivor  "  is  often  one  of 
difficulty :  the  testator  very  frequently  does  not  himself  know  in 
what  sense  he  uses  the  term :  in  such  cases  the  established  rules 
of  construction  must  be  referred  to  in  order  to  determine  the 
meaning. 

According  to  the  old  principles  of  law,  the  rule  was  that  tho 
period  of  vesting  should  be  at  the  moment  of  the  testator's  death.^ 
Now,  however,  in  putting  a  construction  upon  the  word  "  surviv- 
ing," reference  is  had  to  the  intention  of  the  testator  as  discover- 
able from  the  whole  will.^    In  my  opinion,  when  an  estate  is 

(a)  4  Madd.  11.  (c)  16  Yes.  122.  («)  2  Beav.  551. 

(5)  2  Hare,  14.  (cT)  1  ColL  108. 

^  See  2  Jannan  Willa  (3d  Eng.  ed.),  672  et  stq. 

*  See  In  re  Keep's  Will,  32  Beav.  122. 
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given  to  a  person  for  life,  and  after  his  death  to  his  surviv- 
*  22   ing  *  children,  those  only  of  the  children  who  survive  the 

tenant  for  life  will  take.^  It  has  been  said,  that  although 
such  may  be  the  general  rule  of  construction,  yet  that  there  is 
something  in  this  case  to  take  it  out  of  that  rule,  because  there 
were  legacies  of  30Z.  each  to  the  surviving  children  of  the  testator's 
sister,  clearly  independent  of  the  rule  to  which  I  have  referred ; 
and  it  is  said  that  because  the  period  of  the  testatrix's  death  and 
of  the  distribution  is  in  that  clause  coincident,  therefore  that  the 
last  sentence  of  the  will  must  be  so  construed.  It  is  well  estab- 
lished, however,  that  the  same  words  occurring  in  different  parts 
of  a  will  are  not  necessarily  to  have  the  same  meaning  attributed 
to  them,  but  they  must  be  construed  in  each  instance  by  reference 
to  the  context.^ 

The  Lord  Justice  Knight  Bruce. — The  gift  in  question  is  in 
these  words :  '^  I  also  give  and  bequeath  unto  my  sister  Catherine 
Neathway  the  interest  of  my  funded  property  (whatsoever  may  be 
remaining  after  the  legacies  are  paid)  for  arid  during  her  natural 
life,  and  after  her  decease  such  property  to  be  equally  divided 
between  her  surviving  children."  Unless  there  is  something  in 
the  context  to  control  the  meaning  of  these  words,  the  children 
referred  to  must  be  taken  to  be  those  who  were  living  at  the  death 
of  Catherine  Neathway.  It  is,  however,  said  that  there  is  some- 
thing in  this  will  which  shows  that  a  different  meaning  must  be 
given  to  the  word  "  surviving,"  inasmuch  as,  immediately  before 
the  bequest  in  question,  there  is  one  thus  expressed:  "to  my 
sister  Catherine  Neathway 's  surviving  children  80Z.  each ;  "  and  it 
is  said,  that  as  in  this  bequest  the  word  "  surviving  "  must  refer  to 
the  testatrix's  death,  it  must  also  refer  to  the  same  period  in  the 
other.  The  argument  is  plausible,  and  raises  some  doubt,  but  is 
not,  in  my  opinion,  of  sufficient  weight  to  justify  a  departure  from 
the  ordinary  rule  of  interpretation. 

>  See  2  Jarman  Wills  (8d  Eng.  ed.),  679  d  seq, ;  Dorville  v,  Wolff,  15  Sim. 
510 ;  Davies  r.  Thorns,  3  De  G.  &  Sm.  347 ;  Carver  v.  Burgess,  18  Beav.  541 ; 
Eaton  V.  Barker,  2  Coll.  124 ;  Young  v,  Robertson,  8  Jur.  N.  S.  825 ;  Huffinaa 
V.  Hubbard,  16  Beav.  579 ;  Hind  v,  Selby,  22  Beav.  373.  See  the  remarks  of 
Lord  Cranworth  on  the  rule  stated  in  the  text,  in  Blackmore  v.  Snee,  1  De  G. 
&  J.  455,  459,  460. 

•  See  2  Jarman  Wills  (3d  Eng.  ed.),  708,  709;   In  re  Grawhall's  Trusts,  8 
De  G.,  M.  &  G.  480. 
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*  The  Lord  Justice  Turner.  —  My  opinion  in  this  case  ♦  23 
entirely  coincides  with  that  expressed  by  the  Lord  Chancellor. 
The  argument  on  behalf  of  the  appellant  is,  that  the  term  ^'  sur- 
yiving  children"  having  a  particular  meaning  in  the  first  gift,  must 
receive  the  same  meaning  in  the  second  gift.  But  the  reason  why 
the  phrase  in  the  first  clause  must  be  held  to  designate  children 
surviving  at  the  death  of  the  testatrix  is,  that  there  is  no  other 
period  to  which  the  term  "  surviving"  could  in  that  instance  refer. 
The  same  observation  does  not  apply  to  the  second  clause.  As 
regards  that  clause,  there  are  two  periods,  to  either  of  which  the 
term  ^^  surviving  "  might  apply,  —  either  the  death  of  the  testatrix, 
or  that  of  the  tenant  for  life,  —  and  the  question  is  to  which  of  those 
periods  it  must  be  taken  to  refer.  Now,  it  is  an  established  rule, 
that,  if  possible,  some  effect  must  be  given  to  every  word  of  the 
will.  K  the  gift  had  been  to  Catherine  Neathway  for  life,  and 
after  her  decease  to  "  her  children,"  without  the  word  "  surviving," 
the  children  living  at  the  testatrix's  death  would  have  taken.^  I 
think  that  some  effect  must  be  given  to  the  word  ^^  surviving,"  and 
that  it  must  mean,  surviving  Catherine  Neathway.  The  case  of 
Worddtporth  v.  Woodj  (a)  before  the  House  of  Lords,  confirms  me 
in  this  opinion. 

(a)  1  H.  L.  Cm.  129. 

1  See  2  Jannan  Wills  (8d  Eng.  ed.),  795  et  aeq. ;  (4tli  Am.  ed.)  658  [760] 
d  seq.  and  cases  cited ;  Shattuck  v.  Stedman,  2  Pick.  468 ;  Stott  v.  Price,  2 
Serg.  &  R.  59 ;  Bunch  v,  Horsti  3  Desaus.  286 ;  Perry  v.  Rhodes,  2  Murph. 
140 ;  Blamire  v.  Geldart,  16  Yes.  814 ;  Childs  v.  Russell,  11  Met.  16 ;  Eldridge 
V.  Eldridge,  9  Cush.  616 ;  Green  v,  Howell,  1  Vroom  (N.  J.),  826 ;  S.  C,  2  i6, 
570 ;  White  v.  Curtis,  12  Gray,  54 ;  Edwards  v.  Gibbs,  89  Miss.  166 ;  Clark  v. 
Wallace,  48  Penn.  St.  80 ;  Chambers  o.  Pajne,  6  Jones  Eq.  276 ;  Sims  v.  Smith, 
6  Jones  Eq.  347 ;  Conly  v.  Kincaid,  1  Wins.  (N.  C.)  No.  2  Eq.  44 ;  Wight  «. 
Shaw,  5  Cush.  56,  60 ;  Forsyth  v.  Rathbone,  34  Barb.  (N.  T.)  388 ;  Burd  v. 
Bnrd,  40  Penn.  St.  182 ;  Hocker  o.  Gentry,  8  Met.  (Ey.)  463 ;  Ross  v.  Drake, 
87  ^enn.  St.  873 ;  Hawkins  v.  Everett,  5  Jones  Eq.  42 ;  Chew^s  Case,  87  Penn. 
St  28:  Young  v.  Storer,  87  Penn.  St.  105;  Nash  v.  Cutler,  16  Pick.  491; 
Emerson  v.  Cutler,  14  Pick.  108 ;  Barker  v.  Woods,  1  Sandf.  Ch.  129 ;  Nichols 
V.  Denny,  87  Miss.  (8  Geo.)  59 ;  Annable  o.  Patch,  3  Pick.  360 ;  Fay  v.  Sylves- 
ter, 2  Gray,  171 ;  Barton  v.  Bigelow,  4  Gray,  853 ;  Pike  v.  Stephenson,  99 
Mass.  188 ;  Abbott  v,  Bradstreet,  3  Allen,  587 ;  Putnam  v,  Gleason,  9  Mass. 
454 ;  Womrath  v.  McCormick,  51  Penn.  St.  504. 

[19] 


24  OASES  IN  CHAHOEBT. 


♦  24  *  MORGAN  v.  MILMAN.i 

1863.    January  21.    Before  the  Lord  Chancellor  Lord  Gbanwobth  and  th« 

Lords  Justices. 

Lands  were  settled  to  such  uses  as  Sir  C.  M.  and  his  son  should  hy  deed  jointlj 
direct,  and  subject  thereto  to  Sir  G.  M.  and  his  son  suocessiyely  for  life,  witii 
remainders  over  to  the  sons  of  the  son  in  tail.  A  railway  company  having 
under  their  Act  power  to  take  the  lands  thus  settled,  Sir  C.  M.  and  his  son 
contracted  for  the  sale  to  them  of  a  certain  part  of  the  lands,  and  the  com- 
pany were  let  into  possession  on  an  agreement  that  the  amount  of  compensa- 
tion should  be  settled  either  by  arbitration  or  a  jury  as  Sir  C.  M.  should 
choose :  the  company  also  paid  a  sum  of  money  to  Sir  G.  M.  expressly  on 
account  of  the  compensation  money  to  be  ultimately  fixed:  Sir  G.  M.,  how- 
ever, died  before  any  thing  further  was  done.  Held,  under  these  circum- 
stances, that  there  was  no  contract  the  specific  performance  of  which  the 
Gourt  could  enforce  or  aid  in  canning  into  cfiTect  as  a  defective  execution  of 
the  joint  power  of  appointment,  at  the  instance  of  the  son  and  against  the 
parties  entitled  in  remainder  under  th(^  settlement. 

Where  on  a  sale  of  property  the  parties  have  stipulated  that  the  price  shall  be 
ascertained  in  a  particular  way,  and  it  is  not  so  ascertained,  the  Court  cannot, 
in  the  absence  of  special  circumstances,  interfere  to  aid  the  carrying  out  of  the 
contract  by  having  the  price  ascertained  in  some  different  mode.* 

Whether,  where  the  Court  would  aid  the  defective  execution  of  a  power  against 
an  owner  in  fee  in  possession,  it  would  also  do  so  against  a  remainder-man ; 
and  whether,  where  the  assistance  of  the  Court  was  not  requisite  to  enable 
the  purchaser  to  obtain  the  benefit  of  his  contract,  the  Gourt  would  aid  the 
defective  execution  of  a  power  at  the  instance  of  a  party  deriving  benefit  firom 
such  execution  against  those  whose  rights  the  exercise  of  the  power  would 
defeat,  —  gwgret  by  the  Lord  Chancellor.'  g 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor,  Sir 
George  Turner,  dismiBsing  the  bill  filed  by  the  plaintiff,  Sir  C.  M« 
B.  Morgan,  to  enforce  against  the  South  Wales  Railway  Company 
the  specific  performance  of  a  contract  for  the  sale  to  them  of 
certain  lands.    The  following  are  the  material  facts  of  the  case. 

By  indenture  of  settlement  dated  the  26th  November,  1844,  and 
made  between  the  late  Sir  C.  Morgan  and  his  son,  the  present 

»  S.  C,  10  Haie,  284. 

*  CoUins  V.  Collins,  26  Beav.  S06 ;  1  Sugden  Y.  &  P.  (7th  Am.  ed.)|  385, 
386  [327] ,  [828]  ;  2  Story  Eq.  Jur.  §§  1467,  1467  a ;  Scott  ».  The  Corporation 
of  Liverpool,  3  De  6.  &  J.  334  ;  Scott  v.  Avery,  5  H.  L.  Gas.  811 ;  Vickers  v. 
Vickers,  L.  R.  4  £q.  529 ;  Richardson  o.  Smith,  L.  R.  5  Gh.  Ap.  648 ;  The 
South  Wales  Railway  Co.  v.  Wythes,  5  De  6.,  M.  &  G.  885-887,  and  cases  in 
note  (1) ;  see  Sugd.  Y.  &  P.  (14th  Eng.  ed.)  287-289. 

*  See  In  re  Dykes's  Estate,  L.  R.  7  Eq.  337. 
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plaintiff,  of  the  first  part,  the  defendants  F.  M.  Milman  and  C.  0. 
S.  Morgan  of  the. second  part,  and  H..  0.  Owen  and  C.  P.  R. 
Lascelles  of  the  tiiird  part,  the  lands  in  question  were  settled  to 
such  uses,  upon  and  for  such  trusts,  intents,  and  purposes,  and 
with,  *  under,  and  subject  to  such  powers,  provisos,  agree-  *  26 
ments,  and  declarations  as  the  late  Sir  C.  Morgan  and  the 
plaintiff  by  any  deed  or  deeds  legally  executed  should  from  time 
to  time  or  at  any  time  jointly  direct,  limit,  or  appoint,  and  in 
default  of  and  subject  to  any  such  direction  and  appointment,  to 
the  parties  of  the  third  part  for  a  term  of  five  hundred  years  upon 
certain  trusts  therein  expressed,  and  subject  thereto  to  the  late 
Sir  0.  Morgan  and  the  plaintiff  successively  for  life,  with  remain- 
der to  the  sons  of  the  plaintiff  in  tail.  It  was  provided  by  the 
settlement  that  it  should  be  lawful  for  the  trustees,  with  the  con- 
sent of  the  late  Sir  G.  Morgan  or  other  the  person  who  should  be 
entitled  under  the  settlement  to  the  first  estate  of  freehold  in 
the  settled  estates,  to  agree  with  any  canal,  railway,  or  other 
company  or  projected  company  as  to  the  amount  of  consideration 
to  be  paid  for  or  in  respect  of  any  of  the  hereditaments  by  the 
indenture  limited  in  strict  settlement  which  such  company  should 
require,  and  as  to  the  taking  by  such  company  of  any  further  part 
or  parts  of  such  settled  premises  and  the  amount  of  consideration 
for  the  same,  and  as  to  any  compensation  for  severance  of  lands, 
and  for  any  injury  or  damage  to  the  settled  estates  which  the 
works  of  any  such  company  and  the  purposes  to  which  the  same 
should  be  applied  might  occasion,  and  for  the  making  such  bridges, 
communications,  ways,  roads,  buildings,  and  erections,  and  gener- 
ally to  require  and  agree  to  lall  such  provisions  as  should  be  thought 
necessary  for  the  protection  of  the  said  settled  estates  or  any  part 
thereof  in  consequence  of  the  works  of  any  such  company  or  the 
purposes  thereof,  and  that  the  receipt  of  the  trustees  should  be  a 
good  and  sufficient  discharge  for  all  moneys  payable  in  consequence 
of  such  arrangements  with  canal,  railway,  or  other  companies  or 
projected  companies  as  aforesaid.  And  the  settlement  con- 
tained a  power  of  *  sale  and  exchange  in  the  usual  form,  and  *  26 
a  declaration  that  the  moneys  to  be  received  in  consequence 
of  arrangements  with  companies,  and  which  might  arise  upon  any 
sale  made  under  the  power,  should  be  applied  by  the  trustees  in 
tiie  purchase  of  other  lands,  to  be  held  upon  the  same  trusts  as 
tibe  settled  estates. 
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The  South  Wales  Railway  Company  having  power  under  their 
Act  to  take  the  lands  comprised  in  the  settlement,  the  late  Sir  0. 
Morgan,  in  December,  1845,  instructed  his  solicitor  to  negotiate 
with  them,  intending,  as  was  alleged,  with  the  concurrence  of  the 
plaintiff,  to  convey  to  the  company  such  part  of  the  lands  as  they 
might  require,  by  means  of  thjB  exercise  of  the  joint  power  of 
appointment  contained  in  the  settlement.  In  March,  1846,  the 
company  gave  the  usual  notice  to  take  part  of  the  settled  lands, 
and  thereupon  Mr.  T.  S.  WooUey,  a  surveyor  appointed  for  that 
purpose  by  the  late  Sir  C.  Morgan  and  the  plaintiff,  valued  these 
lands  at  80002. 

While  this  valuation  was  being  made,  the  late  Sir  C.  Morgan's 
solicitor  wrote  to  the  solicitors  of  the  company  the  following  letter, 
dated  the  16th  April,  1846 :  "  The  surveyor  of  Sir  Charles  and 
the  company  are  now  arranging  as  to  the  value,  &c. ;  and  as  the 
purchase-money  is  to  be  either  paid  or  deposited  before  possession 
is  taken,  I  should  wish  to  have  an  arrangement  entered  into  in 
regard  to  the  title  which  the  company  will  require  to  be  shown. 
The  title  of  Sir  Charles  Morgan  to  the  estates  in  Monmouth  and 
Glamorgan,  through  parts  of  which  the  above  railway  passes, 
stands  ttius:  By  a  settlement  executed  in  November^  1844,  those 
estates  were  under  the  powers  of  a  former  settlement,  executed  in 
1814,  appointed,  subject  to  the  family  and  other  charges  thereon, 
to  the  following  uses,  viz.,  to  such  uses  as  Sir  Charles  and 
*  27  Mr.  Morgan  should  by  deed  jointly  *  appoint,  and  in  default 
of  and  until  appointment,  to  the  use  of  Sir  Charles  for  life, 
with  remainders  to  Mr.  Morgan  and  his  sons  for  their  respective 
lives,  with  remainders  over  to  their  issue  in  tail,  so  that  under  the 
last  settlement  Sir  Charles  and  Mr.  Morgan  can  appoint  any  of  the 
lands  required  by  the  company,  as  absolute  owners  of  the  fee. 
Tlie  estates  in  the  above  counties,  above  the  family  and  other 
charges  are  of  great  value,  and  I  hope,  therefore,  that  there  will 
be  no  objection  to  Sir  Charles  and  Mr.  Morgan  receiving  the  pur- 
chase-money, without  it  being  requisite  to  obtain  the  consent  of 
any  mortgagee  thereto.  I  shall  be  obliged  by  hearing  from  you  as 
soon  as  possible  what  course  you  will  adopt,  as  I  shall  then  know 
what  abstract  of  title  to  prepare." 

Tlie  company  declined  to  give  the  8000Z.,  the  amount  of  Mr. 
WooUey's  valuation,  but  offered  7600/.    As,  however,  they  wanted 
possession  of  the  land,  the  following  agreement  in  writing,  signed 
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by  Sir  C.  Morgan's  solicitor  and  by  the  secretary  of  the  company, 
vas  entered  into  on  the  30th  July,  1846 :  ^^  Sir  Charles  Morgan, 
Baronet,  and  South  Wales  Railway  Company.  Memorandum, 
The  amount  claimed  by  Sir  Charles  Morgan  (8000/.)  for  and  in 
respect  of  the  26a.  Or.  6p.  of  land  required  by  the  company  in 
the  parishes  of  Christchnrch,  Saint  Wollos,  Bassaleg,  and  Saint 
Bride's,  in  the  county  of  Monmouth,  to  be  deposited  in  the  bank 
of  Messrs.  Glynn,  in  the  joint  names  of  John  Burley,  Esq.,  and 
Charles  Russell,  Esq.,  M.P.,  as  security  for,  and  until  the  payment 
by  the  company  of  the  sum  which  shall  be  awarded  or  agreed  upon. 
On  this  deposit  being  made,  possession  to  be  given  to  the  company 
of  the  land,  the  company  paying  interest  at  the  rate  of  4Z.  per  cent 
on  the  sum  to  be  so  awarded  or  agreed  upon  from  the  time  of  such 
possession:  the  company  within  one  month  from  such  pos- 
session to  proceed  without  any  *  delay  to  get  the  amount  of  *  28 
compensation  settled  either  by  arbitration  or  a  jury,  as  Sir 
Charles  Morgan  shall  choose."  The  company  accordingly  deposited 
8000/.,  and  took  possession  of  the  lands. 

Subsequently  the  company  became  desirous  to  take  a  further 
portion  of  the  lands  included  in  the  settlement,  and  these  were 
Talued  by  Mr.  WooUey  at  7600/.,  making,  together  with  the  8000/., 
a  total  sum  of  15,500/.,  which  the  late  Sir  C.  Morgan  asked  from 
tiie  company.  To  this  demand  the  company  refused  to  accede, 
and  pending  the  negotiations  on  the  subject.  Sir  C.  Morgan's  solic- 
itor wrote  to  the  secretary  of  the  company  the  following  letter, 
dated  the  24th  September,  1846 :  ^^  Will  you  have  the  kindness 
to  inform  me  whether  the  directors  have  any  objection  to  pay  over 
to  Sir  Charles  and  Mr.  Morgan  a  portion  of  the  purchase-money 
for  their  use :  all  parties  interested  in  the  estate  will  concur  in 
this  arrangement.  The  8000/.  deposited  is  the  amount  I  now  re- 
quire for  Sir  Charles.  The  sum  claimed  by  Mr.  WooUey  for  the 
other  lands  will  be  deposited  by  the  directors  in  the  usual  way, 
after  which  the  total  amount  of  the  compensation  can  be  decided 
upon,  either  by  reference  or  a  jury." 

To  this  letter  the  following  reply  was  sent  by  the  secretary  of 
the  company,  dated  the  25th  September,  1846 :  '^  It  will  be 
better  to  let  the  8000/.  already  deposited  stand  as  it  is,  but  on  any 
day  from  Monday,  28th  instant,  inclusive,  that  you  will  be  good 
enough  to  bring  me  a  receipt  from  Sir  Charles  and  Mr.  Morgan 
for  7500/.,  the  balance  of  the  15,500/.  claimed  by  Sir  Charles,  I 
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shall  be  happy  to  hand  you  a  check  for  the  amount,  on  account 
of  the  whole  payment  to  be  made  for  Sir  Charles's  land  as  may  be 
determined  hereafter.    Will  you  be  good  enough  to  let  me  know 
when  I  may  expect  you  here  with  the  receipt?  " 

*  29       *  In  consequence  of  this  correspondence,  the  company,  on 

the  30th  September,  1846,  paid  to  Sir  G.  Morgan's  solicitor 
7500Z.,  and  received  the  following  receipt,  signed  by  Sir  C.  Mor- 
gan and  the  plaintiff:  ^^  30th  September,  1846.  Received  this 
day  of  the  South  Wales  Railway  Company  the  sum  of  7500Z.  on 
account  of  the  compensation  money  to  be  ultimately  fixed  and  to 
be  paid  by  the  said  company  in  respect  of  the  lands  part  of  our 
estates  required  for  the  South  Wales  Railway."  The  7500Z.  was 
paid  to  the  account  of  Sir  C.  Morgan  with  his  bankers.  The 
abstracts  of  title  to  the  lands  comprised  in  the  settlement  were 
delivered  to  the  solicitors  of  the  company,  but  before  any  convey- 
ance was  executed  Sir  C.  Morgan  died,  on  the  5th  December,  1846, 
having  appointed  the  plaintiff  his  executor,  who  duly  proved  his 
will  accordingly. 

The  company  subsequently  negotiated  with  the  plaintiff  for  the 
purchase  of  a  further  portion  of  the  lands  comprised  in  the  settle- 
ment, and  arranged  to  pay  20,000Z.  for  the  whole  of  ^  the  lands 
thus  taken  by  them,  of  which  15,366/.  5s.  was  attributable  to  the 
lands  taken  before  Sir  C.  Morgan's  death,  and  4683Z.  155.  to  those 
taken  subsequently. 

The  company  having  approved  of  the  title,  the  points  remaining 
to  be  settled  were  the  form  of  the  conveyance  and  the  mode  in 
which  the  purchase-money  was  to  be  apportioned.  To  determine 
these  questions,  the  plaintiff  filed  his  bill  against  the  trustees  and 
the  parties  entitled  under  the  settlement,  and  the  railway  com- 
pany, stating  the  facts  above  mentioned,  and  that  by  reason  of  the 
death  of  Sir  C.  Morgan  it  became  impossible  to  carry  into  effect 
the  intended  execution  of  the  joint  power  of  appointment,  but  that 
the  same  ought  so  far  as  regarded  the  lands  taken  previously 

♦  30    to  the  death  of  Sir  C.  Morgan  *  to  be  treated  and  consid- 

ered as  having  been  conclusively  agreed  to  be  executed; 
that  the  trustees  of  the  settlement  ought  to  be  directed  to  concur 
with  the  plaintiff  in  the  conveyance  to  the  company  of  the  said 
lands;  and  that  the  purchase-money  for  the  same  ought  to  be 
paid  to  the  plaintiff,  as  the  executor  of  Sir  Charles  Morgan,  the 
plaintiff  for  such  purpose  waiving  any  right  he  might  have  to  any 
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of  such  purchase-monejs  in  his  individual  character.  The  bill 
prayed  a  declaration  and  direction  accordingly. 

The  point  on  the  other  side  subnutted  for  the  decision  of  the 
Court  was,  that  the  joint  power  of  appointment  had  never  been 
completely  exercised,  and  could  not  then  be  exercised,  and  that 
the  whole  of  the  purchase-money  ought  to  be  paid  to  the  trustees 
of  the  settlement ;  and  that  the  plaintiff,  as  the  executor  of  Sir 
Charles  Morgan,  ought  to  repay  to  them  the  sum  of  7500Z.  re- 
ceived from  the  railway  company  as  hereinbefore  stated.  ^ 

The  case  came  on  before  the  Yice-Chancellor,  Sir  Oeoboe 
Turner,  in  July  and  August,  1852 ;  and  on  the  12th  November, 
1852,  his  Honor  made  an  order  declaring  that  the  parties  entitled 
in  remainder  under  the  indenture  of  settlement  were  not  bound 
by  the  contracts  in  the  plaintiff's  bill  mentioned  ;  and,  it  appear- 
ing beneficial  to  the  parties  entitled  that  the  offer  of  the  railway 
company  should  be  accepted,  ordering  that  the  plaintiff  should  pay 
the  sum  of  7500/.  to  the  trustees,  this  sum  to  be  held  by  them  on 
the  trusts  of  the  settlement  together  with  what  remained  due 
from  the  railway  company,  and  ordering  the  trustees  to  convey  to 
the  company,  the  costs  of  all  parties  to  be  taxed  and  paid  by  the 
trustees  out  of  the  sums  thus  directed  to  be  paid  to  them.  From 
this  order  the  plaintiff  now  appealed. 

•  Mr.  Molt  J  Mr.  Elm%ley^  and  Mr,  Woolley^  for  the  plaintiff,  *  31 
and  in  support  of  the  appeal.  —  We  contend  that  these  lands 
were  duly  sold  in  exercise  of  the  joint  power  contained  in  the  deed 
of  settlement,  and  that,  accordingly,  the  money  belongs  to  the 
plaintiff,  al  claimed  by  his  bill ;  (a)  and  that  there  was,  in  equity, 
an  execution  of  the  power  in  the  lifetime  of  Sir  C.  Morgan.  The 
basis  of  the  plaintiff's  case  is  that  there  was  a  binding  contract  for 
sale,  between  Sir  C.  Morgan  and  the  plaintiff  on  the  one  hand,  and 
the  railway  company  on  the  other,  the  price  being  to  be  ascertained 
either  by  arbitration  or  a  jury,  as  mentioned  in  the  letter  of  the 
24th  September,  1846. 

[The  Lord  Justice  Knight  Bruce  here  referred  to  Blundell  v. 
Brettarghj  (b^  and  Qourlay  y.  ^The  Duke  of  Somer9et^(c)  as  to 

(a)  An  unreported  case  of  Wright  v.  Wright,  which  had  been  mentioned  by 
the  yice-Chancellor  on  the  hearing  before  his  Honor,  was  here  referred  to  by 
the  appellant's  counsel. 

(6)  17  Vea.  282.  (c)  19  Vea.  429. 

[26] 


*  81  CASES  IN  GHANCEBT. 

the  effect  which  the  circumstance  of  the  arbitrators  not  having 
been  appointed  would  have  on  the  interference  of  the  Court,  in 
the  case  of  a  sale  of  property,  the  price  of  which  was  to  be  settled 
by  arbitration.] 

In  the  present  instance,  the  question  of  who  was  to  select  which 
of  the  two  modes  of  getting  the  value  settled  was  to  be  adopted, 
was  determined  by  the  nature  of  the  transaction :  it  was  clearly 
ttie  right  of  the  vendors  to  do  this,  and  no  practical  difficulty  arises 
from  the  circumstance  of  the  death  of  one  of  the  parties.  It  is 
submitted  also,  that  there  has  been  a  part  performance,  and  there- 
fore even  treating  it  as  a  parol  contract,  the  Court  would  enforce 
it,  and  if  either  party  refused  to  take  the  necessary  steps  to  complete 

it,  by  naming  an  arbitrator,  &c.,  the  Court  would  do  it  for  him. 
*  32    Gregory  *  v.  Mighell^  (a)  Morse  v.  Merest,  (V)    It  may  be 

said,  on  the  other  side,  that  part  performance  cannot  be 
alleged  against  the  remainder-men  in  reference  to  the  execution  of 
the  power,  because  there  can  be  no  fraud  on  the  part  of  the  re- 
mainder-men. The  question,  however,  is  not  by  whom  fraud  may 
be  committed ;  but  the  company  may  say,  that  unless  the  execution 
of  the  power  is  upheld  against  the  remainder-men,  there  will,  as 
regards  them,  be  a  fraud  by  the  donees  of  the  power ;  and  a  parol 
agreement  partly  performed  will  bind  a  remainder-man.  Blare  v. 
Sutton^  (e)  Dowell  v.  Dew^  (d)  Campbell  v.  Leach,  (je)  Where 
the  written  instrument  does  not  contain  the  full  contract,  but  only 
affords  evidence  of  what  it  was,  part  performance  is  a  most 
material  ingredient  in  the  case.    Saunderaony.  Jackson./^^ 

Mr,  Glaase  and  Mr.  Milman  appeared  for  the  trustees  of  the 
settlement  and  the  parties  entitled  in  remainder ;  and 

Mr,  Osborne  was  for  the  railway  company ;  but  they  were  not 
called  on  by  the  Court. 

The  Lobd  Chancellor.  —  The  case  has  been  very  fully  and  ably 
argued;  and  I  think  we  are, so  entirely  in  possession  of  all  the 
bearings  of  it,  that  we  need  not  call  on  the  other  side  to  be  heard. 

(a)  18  Ves.  328.  (d)  1  Y.  &  C.  C,  C.  846. 

(6)  6  Madd.  26.  (c)  Amb.  740. 

(c)  3  Mer.  237.  {g)  2  Bos.  &  Pul.  238- 
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None  of  us  have  any  doubt  that  the  decision  below  was  perfectly 
correct. 

The  equity  here  sought  to  be  enforced  is  one  by  which  the  Court 
is  called  upon  to  aid  the  defective  execution  of  a  power  against 
the  parties  entitled  in  default  of  that  execution.  It  is  un- 
necessary to  say  that  that  is  a  jurisdiction  *  which  the  Court  *  88 
does  exercise  in  many  cases  which  are  well  ascertained, 
and,  amongst  others,  in  favour  of  purchasers  for  value.  There 
must,  however,  have  been,  in  order  to  entitle  the  Court  to  interfere, 
an  execution  or  an  intended  execution  of  the  power,  though  defec- 
tive. One  question  which  is  of  great  nicely  and  importance  is 
this,  whether  in  the  case  of  a  parol  contract  evidenced  or  at  least 
supported  by  subsequent  acts,  but  the  only  execution  of  which  is 
to  be  deduced  from  the  conduct  of  the  parties,  though  the  Court 
would  interfere  in  favour  of  a  purchaser  against  an  owner  in  fee, 
it  would  also  interfere  against  a  party  entitied  in  remainder.  I  do 
not  think  it  necessary  to  give  any  distinct  opinion  upon  that  sub- 
ject: indeed,  if  it  had  been  necessary,  I  should  have  required 
further  time  to  look  into  the  authorities;  but  I  must  say,  that 
merely  looking  at  them  in  a  cursory  way  according  to  my  recol- 
lection, I  think  there  is  a  great  deal  of  force  in  the  -doubt  (to  put 
it  no  stronger)  which  has  on  several  occasions  been  expressed 
upon  the  point,  because  when  the  principle  upon  which  the  Court 
interferes  in  such  cases  is  considered,  namely,  that  it  would  be  a 
fraud  on  the  part  of  the  person  who  might  insist  upon  the  statute 
of  frauds  to  insist  upon  it,  I  think  it  is  extremely  doubtful  whether 
that  principle  is  applicable  to  the  case  of  enforcing  such  a  parol 
contract  against  remainder-men.  However,  I  do  not  think,  for  the 
reasons  I  will  now  proceed  to  state,  that  it  is  necessary  to  decide 
that  point. 

The  ground  upon  which  I  proceed  here  is  this,  that  there  has 
been  no  contract  at  all  proved,  either  written  or  parol:  by  no 
contract  I  mean  no  complete  contract  the  terms  of  which  had  ever 
been  ascertained.  No  doubt  it  had  been  ascertained  that  certain 
lands  which  the  company  wanted  for  the  purpose  of  their  rail- 
way, and  all  of  *  which  they  were  entitled  to  take,  would  be  *  84 
wanted,  and  would  be  taken.  All  that  remained,  therefore, 
to  be  ascertained  was  that  which  alone  had  been  left  in  doubt; 
namely,  the  sum  of  money  to  be  paid  for  them.  In  order  to  ascer- 
tain that  sum,  presuming  the  lands  themselves  to  be  sufficientiy 

[2T] 


*  84  CASES  IN  CHANCEBT. 

ascertained,  we  have  to  refer  back  to  the  original  agreement,  which 
states  that  the  company  within  one  month  (that  is,  within  a  month 
after  they  first  took  possession)  are  to  proceed  without  any  delay 
to  get  the  amount  of  compensation  settled,  either  by  arbitration  or 
a  jury  as  Sir  Charles  Morgan  shall  choose.  Sir  Charles  Morgan, 
however,  never  made  his  election  either  for  one  or  other  of  those 
modes  of  proceeding,  and  therefore  it  is  quite  clear  that  the  only 
point  remaining  in  doubt,  namely,  the  amount  of  the  purchase- 
money,  never  was  ascertained  by  either  of  the  modes  which  were 
pointed  out.  It  has  been  suggested  that  that  was  immaterial ; 
that  the  Court  may  ascertain  it,  or  that  some  other  step  may  be 
taken  different  from  that  which  the  parties  stipulated  as  the  mode 
of  ascertaining  what  the  amount  of  the  purchase-money  should  be. 
I  confess  that  upon  principle,  as  well  as  upon  authority,  the  Court 
cannot  here,  as  it  appears  to  me,  take  upon  itself  to  do  that :  if, 
indeed,  there  had  been. an  agreement  that  the  price  should  be  that 
which  was  to  be  ascertained  upon  a  fair  valuation,  then  the  Court 
might  interfere. 

The  cases  of  Milnes  v.  fl^ery,  (a)  Blundell  v.  Brettargh,  (i) 
and  Gourlay  v.  The  Duke  of  Somerset,  (c)  enunciate  the  propo- 
sition in  the  strongest  language,  that  where  the  parties  have  stipu- 
lated that  the  price  shall  be  ascertained  by  arbitration, — 
*  86  in  Blundell  v.  Brettargh  *  it  was  by  a  particular  arbitrator, 
in  Milnes  v.  Gery  it  was  not  by  a  particular  arbitrator  but  by 
arbitration  generally,^  —  that  in  such  case,  if  the  arbitration  does 
not  proceed,  and  the  price  is  not  ascertained  according  to  the 
mode  in  which  the  parties  have  stipulated,  this  Court  has  no  right 
to  make  a  different  contract  from  that  which  the  parties  have 
entered  into,  and  ascertain  it  for  them  in  some  different  mode. 
That  being  so,  it  appears  to  me  to  put  an  end  to  this  case,  because 
the  stipulation  was  that  the  price,  putting  it  in  the  most  favour- 
able way  for  the  plaintiff,  should  be  ascertained  by  arbitration,  the 
arbitrator  being  to  proceed  in  a  particular  mode.  The  arbitrator 
was  not  named  in  the  lifetime  of  one  of  the  parties  during  whose 
lives  the  contract  must  have  been  enforced,  and  no  steps  were 


(a)  14  Ves.  400.  (6)  17  Ves.  232.  (c)   19  Ves.  429. 

'  In  Richardson  v.  Smith,  L.  B.  5  Ch.  Ap.  651,  Lord  Hatherley,  L.  C, 
Bald  the  doctrine  of  Milnes  v.  Gcry  had  "  ahready  been  certainly  carried  quite 
fax  enough." 
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taken  to  ascertain  that,  without  ascertaining  which  no  contract 
could  be  made  available.^ 

There  is  another  difficulty  which  strikes  my  mind  (I  do  not 
know  whether  it  strikes  the  other  members  of  the  court  with  equal 
force)  as  being  extremely  strong.  The  price  was  to  be  ascertained 
either  by  arbitration  or  by  a  jury,  that  is,  by  a  jury  under  the 
Lands  Glauses  Consolidation  Act:  it  was  to  be  ascertained  by 
contract,  that  is  by  arbitration,  or  by  a  proceeding  in  invites^  that 
is  by  a  jury:  the  jury  was  the  machinery  which  was  in  the  hands 
and  under  the  sole  control  of  the  company,  and  they  might  insist 
upon  having  the  price  thus  ascertained,  quite  independent  of  the 
contract  on  the  part  of  Sir  Charle6'  Morgan  and  his  son.  The 
agreement  therefore  came  to  this:  The  vendors  say  to  the  com- 
pany. You  shall  have  the  land  (that,  however,  was  nothing,  for  the 
company  were  entitled  to  take  the  land,  and  had  only  to  point  out 
what  part  they  wanted) ;  if  we  can  settle  the  price  by  contract  or 
by  arrangement,  we  will  do  so ;  if  not,  you  must  proceed  by 
the  *  mode  in  which  the  legislature  has  authorized  you  to  *  86 
act.  That  being  so,  we  are  brought  to  &  consideration  which 
seems  to  me  extremely  important  in  this  case ;  the  purchasers  here 
are  not  in  the  predicament  which  alone  renders  the  interference  of 
this  Court  important  in  aid  of  the  defective  execution  of  a  power. 
The  Court  interferes  because  it  is  unjust  on  a  purchaser  not  to 
give  him  the  benefit  of  his  contract,  but  here  it  is  perfectly  in- 
different to  the  company  whether  the  Court  interferes  or  not.  The 
company  are  certainly  entitled  to  the  land;  they  are  certainly 
entitled  to  it  by  one  of  the  alternative  modes  fixed  for  ascertaining 
the  value,  though  not  entitled  to  insist  on  the  other  mode.  It 
therefore  seems  to  me,  even  if  there  had  been  much  more  amount- 
ing to  a  contract  than  I  can  discover  upon  the  &ce  of  the  evidence 
of  what  took  place,  that  we  should  be  going  considerably  further 
than  any  case  has  gone,  if  we  were  to  say  that,  under  these  cir- 
cumstances, the  parties  who  have  the  power  of  defeating  those  in 
remainder  shall  be  allowed  to  do  so,  not  for  the  benefit  of  the  pur- 
chaser, but  for  the  benefit  of  themselves,  in  contradiction  to  the 
interests  of  those  whose  rights  the  exercise  of  the  power  was  to 
defeat. 

I  am  of  opinion,  therefore,  that  the  decision  of  Lord  Justice 

^  See  Richardflon  v.  Smith,  L.  B.  5  Ch.  Ap.  648. 
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Turner,  then  Yice-Chancellor,  was  perfectly  correct,  and  that  this 
appeal  must  be  dismissed. 

The  Lord  Justice  Enight  Bruce.  —  It  is  essential  to  the  suc- 
cess of  the  plaintiff  on  this  appeal  to  show  that  a  binding  and 
enforceable  contract — a  contract,  at  least,  in  equity  binding  and  in 
equity  enforceable  —  was  made  between  himself  and  his  deceased 
father  on  one  side,  and  the  railway  company  on  the  other ;  whether 
necessarily  a  written  agreement  I  decline  saying,  for  the  evidence 
is  very  far  from  satisfying  me  that  there  was  any  contract, 
•  37  except  indeed  a  contract  •  formed  only  by  the  railway  acts, 
an  exception  which  substantially  for  every  present  purpose 
is  no.  exception  at  all. 

As  to  a  portion  of  the  lands  in  question,  neither  was  any  price 
fixed,  nor,  according  to  my  view  of  the  evidence,  was  any  mode  of 
fixing  it  provided  in  any  sense ;  and  with  regard  to  the  expression 
"  arbitration  or  a  jury,"  the  present  case  falls  far  short  of  Chregary 
T.  Mighell.  (a)  Had  the  railway  company  filed  a  bill  during  the 
late  Sir  G.  Morgan's  lifetime,  against  him  and  the  present  plaintiff 
for  specific  performance,  and  they  had  resisted  a  decree  and  re- 
quired the  bill  to  be  dismissed,  could  a  decree  have  been  made 
against  both  on  the  footing  of  a  contract  either  written  or  in  part 
performed  ?  I  am  of  opinion,  certainly  not ;  for  as  I  view  the 
matter,  it  is  wholly  uncertain  what  the  words  ^^  arbitration  or  a 
jury "  meant.  If  they  should  be  construed  as  explained  by  the 
railway  acts,  then  it  would  have  been  in  the  power,  I  suppose,  of 
the  railway  company,  in  case  of  default  on  the  vendors'  part,  to 
appoint  an  arbitrator  for  them.  Did  they  intend  this  ?  I  conceive 
not.  And  what  jury?  How  to  be  obtained,  or  chosen,  or  ap* 
pointed,  or  regulated  ?  The  words  are,  I  repeat,  to  my  mind  inex* 
plicable.  I  am  sorry  to  say  that  I  think  the  decree  right,  and 
probably  not  alone  upon  the  ground  that  I  have  mentioned,  though 
I  consider  that  ground  sufficient. 

The  Lord  Justice  Turner. — I  have  carefully  reconsidered  this 
case,  and  entirely  concur  in  the  judgment  which  has  been  given. 

The  appeal  was  accordingly  dismissed  without  costs,  except  as 
to  the  railway  company,  whose  costs  were  paid  by  the  plaintiff. 

(a)  is  Yes.  32S. 
[80] 
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1853.    February  16.    Before  the  Lord  Chancellor  Lord  Cranwobth  and  the 

Lords  Justices. 

The  certificate  of  a  deed  as  registered  in  a  registiy  office  in  one  of  the  colonies 
by  the  registrar,  who  was  not  '*  a  person  lawfully  authorized  to  administer 
oaths,^^  is  not,  per  ae,  evidence  of  the  fact  of  such  registration  under  the 
22d  section  of  the  Act  15  &  16  Vict.  c.  86,  but  the  signature  of  the  registrar 
requires  verificat  on. 

By  the  22d  section  of  the  Act  15  &  16  Vict.  c.  86,  all  pleas, 
answers,  declarations,  examinations,  affidavits,  <&c.,  in  causes  or 
matters  depending  in  the  High  Court  of  Chancery,  shall  and  may 
be  sworn  and  taken  in  Scotland  or  Ireland,  or  the  Channel  Islands, 
or  in  any  colony,  island,  plantation,  or  place  under  the  dominion 
•of  her  Majesty,  before  any  Judge,  Court,  notary  public,  or  person 
lawfully  authorized  to  administer  oaths  in  such  country,  &c. ;  and 
the  Court  of  Chancery  is  to  take  judicial  notice  of  the  seal  or  sig- 
nature, as  the  case  may  be,  of  any  such  Court,  Judge,  &c., 
appended  or  subscribed  to  any  such  pleas,  &o. 

By  the  14th  section  of  the  Act  14  &  16  Vict.  c.  99,  examined 
or  certified  copies  of  documents  are  made  admissible  in  evidence 
in  cases  where  the  originals,  on  production  from  the  proper 
custody,  would  be  admissible. 

The  registrar  of  deeds  in  the  island  of  St.  Vincent,  who  had  no 
authority  to  administer  oaths,  having  certified  that  a  deed  had 
been  registered  in  the  proper  office  in  that  island,  the  question  sub- 
mitted for  the  decision  of  the  full  Court  of  Appeal  was,  whether 
such  certificate  was  admissible  without  an  affidavit  of  the  hand- 
writing of  the  registrar. 

Mr.  Smythe  now  applied  that  the  document  might  be  read  with- 
out any  proof  of  the  signature. 

The  Lord  Chancellor  observed,  that  the  Court  could  only 
take  judicial  notice  of  the  seal  or  signature  of  such  *  persons    *  39 
as  were,  according  to  the  definition  in  the  22d  section  of  the 
Act  15  &  16  Vict.  c.  86, "  lawfully  authorized  to  administer  oaths," 
and  it  being  admitted  that  the  registrar  in  the  present  case  had  no 
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such  authority,  the  proof  of  the  signature  could  not  be  dispensed 
with ;  and  that  the  14th  section  of  the  Law  of  Evidence  Amend- 
ment  Act  (14  &  16  Vict.  c.  99)  only  applied  to  copies  of  docu- 
ments, while  the  question  before  the  Court  had  reference  to  an 
original  instrument. 


BATEMAN  v.  COOK. 

1853.    February  16.    Before  the  Lord  Chancellor  Lord  Cbanwobth  and  the 

Lords  Justices. 

Affidavits  taken  in  the  colonies  preyiously  to  the  passing  of  the  Act  15  &  16 
Yict.  c.  86,  in  the  presence  of  a  person  hiwfully  authorized  to  administer 
oaths,  are  receivable  in  this  country  under  the  22d  section  of  that  Act,  without 
verification  of  the  signature  of  the  person  before  whom  they  have  been  taken.  ^ 

In  this  case  an  application  was  made  to  the  full  Court  of  Appeal, 
by  the  direction  of  the  Lords  Justices,  to  determine  whether  the 
22d  section  of  the  Act  15  &  16  Yict.  c.  86,  was  retrospective  in 
its  operation.  It  appeared  that  affidavits  in  the  suit  were  sworn  at 
Bathurst  in  Australia  previously  to  the  passing  of  the  above  Act, 
and  the  question  was,  whether  the  verification  of  the  commis- 
sioner's signature  might  be  dispensed  with. 

The  matter  being  mentioned  to  the  Vice-Chancellor  Kjndersley, 
his  Honor  was  of  opinion  that  the  Act  was  not  retrospective. 

Mr.  Mderton,  in  support  of  the  application. 

The  Lord  Chancellor  expressed  the  opinion  of  the  Court  to 
the  effect  that  the  affidavits  were. receivable,  whether  taken  before 
or  after  the  passing  of  the  Act,  without  proof  of  the  conmiis- 
sioner's  signature. 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  744,  745. 
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1858.    July  20,  27,  80.    Before  the  Lord  Chancellor  Lord  Grakworth  and 

the  Lords  Justices. 

W.  C.  devised  and  bequeathed  all  his  real  and  personal  estates  to  trustees,  upon 
trust,  as  to  certain  parts  thereof,  to  pay  the  rents  and  profits  to  his  grand- 
daughter F.  £.  for  life,  and  after  her  death  to  sell  the  same  and  divide  the 
proceeds  among  her  children  on  their  respectively  attoining  twenty>one,  with 
remainder  to  the  children  of  his  nephew  C.  W.  C.  in  like  manner  as  he  had 
bequeathed  unto  them  the  moiety  of  the  residue  of  his  estate  and  effects :  the 
testator  then  empowered  his  trustees  to  sell  and  convert  into  money  the 
residue  of  his  real  and  personal  estate ;  and,  subject  to  the  payment  of  his 
debts  and  legacies,  he  directed  them  to  invest  the  proceeds  and  accumulate 
the  income,  and  to  divide  the  principal  and  accumulation  into  two  equal  parts, 
and  to  pay  or  transfer  one  of  such  parts  unto  and  amongst  the  children  of  his 
granddaughter  F.  £.,  and  the  remaining  part  among  the  children  of  his 
nephew  C.  W.  C. :  and  the  testator  directed  that  the  share  of  each  child  of 
F.  £.  and  C.  W.  C.  respectively  should  be  a  vested  interest,  as  to  sons  at 
twenty-one  or  earlier  death  leaving  issue,  and  as  to  daughters  at  twenty-one 
or  marriage ;  and  that  if  any  such  child  died  without  having  attained  a  vested 
interest,  the  share  of  such  child  should  accrue  to  the  survivors  of  the  said 
children ;  and  that  if  there  should  not  be  any  child  of  C.  W.  C.  and  of  F.  E. 
or  of  either  of  them,  or,  being  such,  if  all  such  children  should  die  without 
having  attained  any  vested  interest,  the  trust  property  should  be  held  in  trust 
for  the  testator^s  heir  and  next  of  kin  according  to  the  natures  thereof:  the 
testator  died  in  1826 ;  and  in  1847  the  granddaughter,  F.  £.,  having  never 
been  married,  and  being  between  fifty  and  sixty  years  of  age,  instituted  a 
suit  for  the  opinion  of  the  Court  as  to  the  disposition  of  the  accumulation  of 
the  moiety  of  the  residue  left  to  her  children.  Hdd,  that  the  direction  for 
accumulation  was  void  beyond  the  period  of  twenty-one  years  from  the 
testator^s  death,  and  that  the  subsequent  accumulations  were  undisposed  of 
by  the  will,  and  went,  according  to  the  nature  of  the  property,  to  the  testator^s 
heii^at-law  and  next  of  kin.' 

JSddt  also,  that  a  direction  to  accumulate  residue  for  the  benefit  of  an  infant  is 
not  a  provision  for  raising  a  portion  for  that  child  within  the  meaning  of  the 
second  section  of  the  Thellusson  Act.' 

Hddf  per  L.  J.  Turner,  that  the  accruer  clauses  in  the  trusts  of  the  residue 


»  S.  C,  23  Beav.  268. 

'  See  Lewin  Trusts  (5th  Eng.  ed.),  74,  75,  76,  687 ;  Kettleton  r.  Stephenson, 
8  De  G.  &  Sm.  866;  Be  Drakeley's  Trust,  19  Beav.  895;  Greep  v.  Gascoyne, 
11  Jur.  N.  S.  145 ;  Smith  v.  Lomas,  10  Jur.  N.  S.  743 ;  Sewell  r.  Denny,  10 
Beav.  315;  Be  Chelow's  Trust,  1  Johns.  &  H.  639;  Combe  v.  Hughes,  34 
Beav.  127 ;  2  De  G.,  J.  &  Sm.  657 ;  Mathews  v.  Keble,  L.  R.  4  £q.  467 ;  S.  C. 
L.  B.  8  Ch.  Ap.  691. 

'  See  Mathews  v.  Keble,  L.  R.  8  Ch.  Ap.  691;  Drewett  v.  Pollard,  27  Beav. 
VOL.  m.  8  [  88  ] 
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must  be  construed  distributivcly ,  and  could  only  operate  between  members  of 
the  same  family,  so  that,  on  the  death  of  F.  £.  without  being  married,  the 
moiety  limited  upon  trusts  for  her  children  would  devolre  upon  the  testator^s 
heir  and  next  of  kin,  and  not  upon  the  children  of  C.  W.  C. 

Heldj  also,  per  L.  J.  Turner,  that  in  this  view  the  question  as  to  the  con- 
struction of  the  statute  was  immaterial,  for  that,  if  the  statute  applied,  as  the 
income  could  not  abide  the  erent  of  F.  £.  having  or  not  having  a  child, 
but  must  be  received  according  to  the  statute  by  the  person  who  would  be 
entitled,  if  there  was  no  trust  for  accumulation,  the  heir-at-law  and  next  of 
kin  would  take ;  and  if  the  statute  did  not  apply,  they  took  under  the  will  a 
vested  interest  in  the  accumulations,  subject  only  to  be  divested  upon  an 
event  which  (having  regard  to  the  age  of  F.  £.)  was  impossible ;  and  so  in 
either  case  were  entitled  to  present  payment. 

The  decision  of  Lord  St.  Leonards  in  Barrington  v.  LiddeU,  2  De  G.,  M.  &  G. 
480,  remarked  upon  (and  approved  of  by  the  Lord  Chancellor). 

• 

William  Chapman,  by  his  will,  dated  the  2l8t  October,  1826, 
after  directing  the  payment  of  his  debts  and  funeral  expenses  and 
the  charges  of  proving  his  will,  and  after  giving  unto  his  grand- 

daughter  Frances  Edwards  and  other  persons  certain  specific 
*  41    legacies,  *  gave,  devised,  and  bequeathed  unto  George  Priest, 

William  Tuck,  and  George  Yeatherd,  their  heirs,  executors, 
administrators,  and  assigns,  certain  freehold,  copyhold,  and  lease- 
hold premises  specifically  described,  certain  furniture,  books,  and 
pictures  which  he  desired  should  go  as  heirlooms,  a  share  in  the 
Strout  Water  Navigation,  and  four  shares  in  the  Auction  Mart, 
and  also  all  moneys  standing  in  his  name  in  the  public  funds, 
moneys  due  upon  securities  or  otherwise,  rents  and  dividends 
which  should  be  due  or  accruing  due  at  the  time  of  his  decease, 
and  all  the  rest,  residue,  and  remainder  of  his  estate  and  efiects, 
both  real  and  personal,  or  of  what  nature  or  kind  soever  and  where- 
soever the  same  might  be  and  not  otherwise  specifically  disposed  of 
by  his  will,  and  all  his  estate  and  interest  therein  with  all  and 
every  the  rights,  members,  and  appurtenances  thereto  belonging,  to 
hold  the  same  upon  the  trusts,  and  for  the  intents  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisos,  declarations, 
and  agreements  thereinafter  expressed  and  contained  of  and  con- 
cerning the  same,  upon  trust,  as  to  a  certain  dwelling-house  and 

196;  Burt  r.  Sturt,  10  Hare,  415;  Barrington  v.  Liddell,  2  De  G.,  M.  &  6. 
480  and  notes  and  cases ;  Lewin  Trusts  (5th  £ng.  ed.),  75,  76 ;  Wildes  v,  Davies, 
1  Sm  &  Gif.  475 ;  Watt  p.  Wood,  2  Drew.  &  Sm.  56 ;  1  Jarman  Wills  (3d 
Eng.  ed.),  287  ei  acq. ;  Middleton  v.  Losh,  1  Sm.  &  Gif.  61. 
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premises  and  cottage  therein  described,  to  let  the  same  either  from 
year  to  year  or  for  a  term  of  years,  or  in  case  they  should  not  be 
able  to  let  the  same  to  their  satisfaction  within  twelve  months 
after  his  decease,  then  to  proceed  to  sell  the  same,  and  as  to 
and  concerning  his  freehold  messuage  or  tenement  at  Strat- 
ford, his   freehold  *  messuage  or  tenement   in  Fenchurch    *42 
Street,  and  his  copyhold  messuage  or  tenement  and  premises 
at  Paradise  Row  Snaresbrook,  upon  trust  from  time  to  time  during 
the  life  of  his  said  granddaughter  Frances  Edwards,  to  let  the  same 
for  such  term  of  years  at  such  yearly  rents  and  in  such  way  as  they 
should  from  time  to  time  think  proper,  and  pay  the  rents,  issues, 
and  profits  unto  his  said  granddaughter  for  her  separate  use  for 
her  life,  and  from  and  after  her  decease  then  upon  further  trust  to 
sell  and  dispose  of  the  said  three  messuages,  and  to  divide  the  pro- 
ceeds arising  from  such  sale  equally  between  and  amongst  all  and 
every  the  child  or  children  of  his  said  granddaughter  if  more  than 
one  in  equal  shares  as  tenants  in  conimon  upon  their  respectively 
attaining  the  age  of  twenty-one  years,  and  if  only  one  then  to  pay 
the  whole  to  such  one,  his  or  her  executors,  administrators,  or 
assigns,  and  in  case  there  should  not  be  any  child  or  children  of 
his  said  granddaughter,  or  being  such  if  all  such  children  should 
die  without  having  attained  a  vested  interest  therein,  then  the  tes- 
tator directed  that  the  trustees  should  stand  possessed  thereof 
upon  trust  for  the  benefit  of  the  child  or  children  of  his  said 
nephew  Charles  William  Chapman  in  like  manner  as  he  had  there- 
inafter bequeathed  unto  them  a  moiety  of  the  residue  of  his  estate 
and  effects,  and  as  to  and  concerning  all  other  his  freehold,  copy- 
hold, and  leasehold  estates  thereinbefore  devised  and  bequeathed, 
not  including  his  said  three  last-mentioned  messuages  or  tenements 
nor  the  dwelling-house  and  premises  and  cottage  before  mentioned, 
upon  trust  that  his  trustees  should  from  time  to  time  and  at  all 
times  thereafter  let  the  same  either  from  year  to  year  or  for  a  term 
of  years  or  at  their  discretion  sell  the  same,  and  as  to  and  con- 
cerning all  and  every  his  personal  estate  and  effects  upon  trust  that 
the  trustees  should  get  in  the  same  and  convert  the  same 
into  *  money,  except  the  furniture,  &c.,  before  directed  to  be    *  43 
held  and  enjoyed  as  heirlooms.    And  the  testator  directed 
that  his  trustees  should  out  of  the  first  moneys  which  should  be 
received  in  respect  of  the  premises  retain  to  and  satisfy  themselves 
all  costs,  charges,  and  expenses  attending  the  execution  of  his  will, 
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and  stand  possessed  of  the  rents  of  his  freehold,  copyhold,  and 
leasehold  estates,  except  of  those  before  specifically  bequeathed, 
and  of  the  moneys  to  be-  raised  from  the  sale  of  such  parts  as 
should  be  sold,  and  all  his  personal  estate  and  effects  and  the  prod- 
uce and  profits  thereof,  after  the  payment  of  such  costs,  charges, 
and  expenses  as  aforesaid,  upon  trust  in  the  first  place  to  pay, 
satisfy,  and  discharge  all  his  funeral  and  testamentary  expenses 
and  just  debts,  and  in  the  next  place  to  pay  and  transfer  as  therein 
mentioned  the    several  legacies  and  sums  of  money  and  stock 
which  the  testator  then  proceeded  to  bequeath,  among  which  were 
a  legacy  of  20002.  to  his  said  granddaughter  Frances  Edwards  and 
a  legacy  of  500L  to  his  said  nephew  Charles  William  Chapman, 
and  in  the  next  place  by  and  out  of  the  said  trust  moneys  and 
premises  to  set  apart  and  invest  in  their  joint  names  a  sufficient 
sum  of  82.  per  cent    bank  annuities  to  raise  and  produce  the 
clear  yearly  sum  of  2002.,  to  be  paid  to  the  testator's  brother 
Charles  Chapman  for  his  life,  and  on  his  death  to  his  wife,  Mary 
Chapman,  in  case  she  should  survive  him  for  life,  and  after  the 
decease  of  the  survivor  of  them  the  said  Charles  Chapman  and 
Mary  his  wife,  then  as  to  the  principal  bank  annuities  so  to  be  set 
apart  and  invested  for  the  purpose  of  raising  the  said  yearly  sum 
of  2002.,  in  trust  for  all  and  every  the  child  and  children  of  the 
testator's  nephew  Charles  William  Chapman  as  should  be  living 
at  the  time  of  the  decease  of  the  survivor  of  them  the  said  Charles 
Chapman  and  Mary  his  wife  if  more  than  one  in  equal 
*  44    shares,  and  if  but  one  then  for  such  only  *  child,  the  share 
of  such  child  who  should  be  a  son  to  be  paid  or  transferred 
to  him  at  his  age  of  twenty-one  years  or  to  his  executors  or  admin- 
istrators if  he  should  die  under  the  age  of  twenty-one  years  leaving 
issue,  and  the  share  of  such  child  being  a  daughter  to  be  paid  and 
transferred  to  her  at  the  age  of  twenty-one  years  or  on  the  day  of  her 
marriage,  whichever  should  first  happen,  in  case  such  ages  or  days 
should  not  arrive  in  the  lifetime  of  them  the  said  Charles  Chapman 
and  Mary  his  wife  or  either  of  them,  but  if  such  ages  or  days  should 
arrive  in  the  lifetime  of  them  or  either  of  them,  as  soon  as  con- 
veniently might  be  after  the  decease  of  the  survivor  of  them,  with 
the  interest,  dividends,  and  produce  thereof  from  the  time  of  such 
decease.    And  the  testator  declared,  that  all  and  every  the  share 
and  shares  provided  for  the  said  children  of  the  said  C.  W.  Chap- 
man respectively  should  be  considered  as  vested  interests  in  such 
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of  them  who  being  a  son  or  sons  should  live  to  attain  the  age  of 
twenty-one  years  or  die  before  that  age  leaving  issue,  and  being  a 
daughter  should  live  to  attain  that  age  or  be  married.     And  the 
testator  further  declared  that  if  any  such  the  child  or  children  of 
the  said  G.  W.  Chapman  should  depart  this  life  without  having 
attained  a  vested  interest  in  his  or  her  share  of  the  said  bank 
annuities,  the  share  of  every  such  child  so  dying  should  accrue 
and  belong  unto  the  survivors  or  survivor  of  the  said  children  if 
more  than  one  in  equal  shares,  and  should  become  vested  and  be 
paid  or  transferred  at  such  ages  or  times  and  in  such  manner  as 
was  before  directed  concerning  his,  her,  or  their  original  share  and 
shares  respectively,  and  that  all  and  every  the  share  and  shares  which 
should  thus  accrue  to  any  such  surviving  child,  in  case  any  such  sur-^ 
riving  child  should  afterwards  depart  this  life  without  having  attained 
a  vested  interest  in  his  or  her  accruing  share  or  shares  should 
jfrom  time  to  time  be  subject  to  such  and  *  the  like  right  of  ac-    *  45 
cruer  or  survivorship  unto  and  for  the  benefit  of  the  sur- 
Tivors  or  survivor  of  the  said  children  as  was  declared  concerning 
the  original  share  and  shares  of  such  child  or  children  so  dying  as 
aforesaid.    And  the  testator  further  declared,  that  if  there  should 
not  be  any  child  or  children  of  the  said  Charles  William  Chapman 
living  at  the  time  of  the  decease  of  the  survivor  of  them  the  said 
Charles  Chapman  and  Mary  his  wife,  or  being  such  if  no  such  child 
should  live  to  attain  a  vested  interest  in  the  said  bank  annuities, 
then  and  in  such  case  the  said  bank  annuities  so  to  be  set  apart  and 
invested  or  so  much  thereof  as  should  not  have  been  applied  or 
disposed  of  for  the  purposes  aforesaid  should  from  and  immediately 
aft^er  the  decease  of  the  survivor  of  them  the  said  Charles  Chap* 
man  and  Mary  his  wife  sink  into  and  become  part  of  his  residuary 
estate  and  effects  thereinafter  disposed  of. 

And  the  testator  then  proceed^l  as  follows :  ^^  And  as  to  and 
concerning  the  residue  or  surplus  of  the  rents,  issues,  and  profits 
of  my  said  freehold,  copyhold,  and  leasehold  estates,  and  of  the 
moneys  to  arise  from  the  sale  of  such  parts  thereof  as  shall  be  sold 
as  aforesaid,  and  of  my  said  personal  estate  and  effects,  and  the 
produce  thereof  from  time  to  time  remaining  over  and  above  what 
shall  be  sufficient  to  answer  the  several  purposes  aforesaid,  I  will 
that  they  my  said  trustees  and  the  survivors  and  survivor  of  them 
and  the  heirs,  executors,  and  administrators  of  such  survivor  do 
and  shall  from  time  to  time  permit  and  suffer  the  same  to  accumu- 
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late  for  the  benefit  of  the  several  persons  to  and  in  trust  for  whom 
the  said  estates  and  premises  are  hereinafter  devised  and  be- 
queathedy  and  do  and  sliall  for  that  purpose  lay  out  and  invest 
the  same  from  time  to  time  as  and  when  the  same  shall  be  re- 
ceived in  the  joint  names  of  them  the  said  trustees  and  of 
*  46  the  survivors  and  survivor  of  them  *  and  of  the  executors  or 
adfninistrators  of  such  survivor  in  some  of  tlie  public  stocks 
or  fimds,  or  in  government  or  real  securities  in  England,  and  do 
and  shall  from  time  to  time  receive  and  take  the  dividends,  in- 
terest, and  annual  profits  thereof,  and  again  place  out  and  invest 
the  same  in  such  or  the  like  stocks,  fimds,  and  securities,  and  so 
firom  time  to  time,  as  occasion  shall  be  or  require,  until  the  period 
of  distribution  hereinafter  mentioned  and  expressed,  and  with  full 
power  for  them  my  said  Jbrustees  and  the  survivors  and  survivor  of 
them  and  the  heirs,  executors,  and  administrators  of  such  survivor 
from  time  to  time,  and  when  and  as  they  think  proper  to  call  in, 
alter,  and  vary  any  of  the  stocks,  funds,  or  securities,  in  or  upon 
which  my  said  estate  and  effects  or  the  produce  thereof  or  any  part 
or  parts  thereof  are  or  shall  or  may  be  at  any  time  invested.  And, 
subject  to  the  several  trusts  aforesaid,  I  will  and  direct  that  they  my 
said  trustees,  and  the  survivors  and  survivor  of  them,  and  the  heirs, 
executors,  and  administrators  of  such  survivor,  shall  stand  seised  and 
possessed  of  and  interested  in  all  and  every  my  said  freehold,  copy- 
hold, or  leasehold  estates  hereinbefore  devised  and  bequeathed,  or 
intended  so  to  be,  and  of  and  in  the  moneys  to  arise  and  be  re- 
ceived from  the  sale  of  such  parts  thereof  as  shall  be  sold  under  the 
aforesaid  trusts,  and  of  and  in  my  said  personal  estate  and  efiectS) 
and  the  produce  thereof,  and  of  and  in  all  accumulations  of  my  said 
real  and  personal  estate  and  effects,  and  the  rents,  issues,  dividends, 
and  profits  thereof,  and  all  other  my  estate  and  effects  whatsoever, 
the  whole  of  which  I  direct  shal^  for  the  purpose  of  distribution  be 
considered  as  personal  estate,  in  trust  to  divide  the  same  into  two 
equal  half  parts  or  shares,  and  to  pay  or  transfer  one  of  such  half 
parts  or  shares  unto  and  amongst  all  and  every  the  child  or  chil- 
dren of  my  said  granddaughter  Frances  Edwards  and  their 
*^47  respective  executors,  administrators,  *  and  assigns  in  equal 
shares  and  proportions  as  tenants  in  comjnon,  and  if  but  one, 
the  whole  to  such  one,  his  or  her  executors,  administrators,  or 
assigns,  and  also  to  pay  or  transfer  the  remaining  half  part  or 
share  thereof  unto  and  amongst  all  and  every  the  child  or  children 
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of  my  said  nephew  Charles  W.  Chapman  and  their  respectiye 
executors,  administrators,  and  assigns  in  equal  shares  as  tenants 
in  common,  and  if  but  one  the  whole  to  such  one,  his  or  her  ex- 
ecutors, administrators,  and  assigns,  the  share  of  each  child  of  my 
said  granddaughter  and  of  my  said  nephew  who  shall  be  a  son  to 
be  conveyed,  paid,  or  transferred  to  him  at  his  age  of  twenty-one 
years  or  to  his  heirs,  executors,  or  administrators,  if  he  shall  die 
imder  the  age  of  twenty-one  years  leaving  issue,  and  the  share  of 
each  child  being  a  daughter  to  be  conveyed,  paid,  and  transferred 
to  her  at  her  age  of  twenty-one  years  or  on  the  day  of  her 
marriage,  whichever  should  first  happen,  in  case  such  ages  or  days 
shall  not  arrive  in  my  lifetime,  but  if  such  ages  or  days  shall 
arrive  in  my  lifetime,  then  as  soon  as  conveniently  may  be  after 
my  decease,  with  the  accumulated  rents,  interests,  dividends,  and 
profits  thereof  from  the  time  of  my  decease.  And  I  do  hereby 
declare  that  all  and  every  the  share  and  shares  hereinbefore  by 
me  provided  for  the  said  children  of  my  nephew  Charles  W. 
Chapman  and  of  my  said  granddaughter,  Frances  Edwards,  re- 
spectively, shail  be  considered  as  vested  interests  in  such  of  them 
who  being  a  son  or  sons  shall  liye  to  attain  the  age  of  twenty-one 
years,  or  die  before  that  age  leaving  issue,  and  being  a  daughter 
or  daughters  shall  live  to  attain  that  age  or  be  married.  And  I 
do  hereby  further  declare,  that  if  any  such  child  or  children  shall 
depart  this  life,  without  having  attained  a  vested  interest  in  his  or 
her  share  of  the  said  trust  estate  and  premises,  the  share  of  each 
such  child  so  dying  shall  accrue  and  belong  unto  the  survivors 
or  survivor  of  the  said  children  and  the  heirs,  executors, 
*  and  administrators  of  such  survivors,  if  more  than  one,  in  *  48 
equal  shares,  and  shall  become  vested,  and  be  conveyed,  paid, 
and  transferred  at  such  i^s  or  times,  and  in  such  manner  as  is 
hereinbefore  directed  concerning  his,  her,  or  their  original  share 
or  shares  respectively :  and  also  that  all  and  every  the  share  or 
shares  which  by  virtue  of  this  proviso  shall  acci*ue  to  any  such 
surviving  child,  in  case  any  such  surviving  child  shall  depart  this 
life  without  having  attained  a  vested  interest  in  his  or  her  accruing 
share  or  shares,  shall  from  time  to  time  be  subject  to  such  and  the 
like  right  of  accruer  or  survivorship,  unto  or  for  the  benefit  of 
the  survivors  or  survivor  of  the  said  children,  as  hereinbefore  is 
declared  concerning  the  original  share  and  shares  of  such  child  or 
children  so  dying  as  aforesaid.    And  I  do  hereby  further  direct 
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and  declare,  that  in  case  there  shall  not  be  any  children  or  child 
of  the  said  0.  W.  Chapman,  and  of  my  said  granddaughter  Frances 
Edwards,  or  of  either  of  them,  or  being  such  if  all  such  children 
shall  depart  this  life  without  having  attained  any  rested  estate  and 
interest  in  my  said  trust  estate  and  premises,  or  any  part  thereof, 
then,  and  in  such  case,  they  my  said  trustees  and  the  survivors 
and  survivor  of  them,  and  the  heirs,  executors,  and  administrators 
of  such  survivor,  shall  stand  seised  and  possessed  of  and  interested 
in  my  said  real  and  personal  estate  and  effects,  or  so  much  thereof 
as  shall  not  have  been  applied  for  the  purposes  aforesaid,-  in  trust 
for  my  own  right  heirs  and  next  of  kin  according  to  the  respective 
natures  and  qualities  thereof,  and  to  and  for  and  upon  no  other 
trust,  intent,  and  purpose  whatsoever." 

And  the  will  contained  a  power  for  the  appointment  of  new 
trustees,  and  a  declaration  as  to  the  indemnity  of  the  trustees, 
and  their  reimbursing  to  themselves  their  costs,  charges,  and 
expenses ;  and  the  testator  nominated  and  appointed  O.  Priest, 

W.  Tuck,  and  G.  Yeatherd  executors  of  his  will. 
•  49  ♦  The  testator  died  on  the  19th  November,  1826.  Charles 
William  Chapman,  the  testator's  nephew,  died  on  the  10th 
September,  1836,  leaving  four  children,  three  of  whom  were  born 
in  the  testator's  lifetime,  and  one  within  five  months  after  his 
death ;  and  as  to  the  shares  of  these  in  the  property  under  the  will 
no  question  was  now  made.  Frances  Edwards,  the  granddaughter, 
never  married  ;  and  the  present  suit  was  instituted  to  obtain  the 
opinion  of  the  Court  on  the  construction  to  be  put  on  the  disposi- 
tions contained  in  the  will  in  favour  of  her  children. 

The  bill  was  filed  in  October,  1847,  by  Frances  Edwards,  who 
was  then  between  fifty  and  sixty  years  of  age,  as  plaintiff,  and  to 
it  the  trustees  of  the  will,  C.  T.  Edwards,  who  was  the  testator's 
grandson  and  heir-at-law  and  customary  heir,  T.  Edwards  (he 
together  with  the  plaintiff  and  C.  T.  Edwards  being  the  next  of 
kin  of  the  testator),  and  the  children  of  C.  W.  Chapman  were 
made  defendants ;  and  it  raised  the  point,  whether  the  trust  for 
accumulation  relating  to  the  rents,  &c.,  of  the  moiety  of  the  free- 
hold, copyhold,  and  leasehold  estate,  and  the  residuary  personal 
estate,  and  the  produce  thereof,  devised  and  bequeathed  for  the 
benefit  of  the  children  of  the  plaintiff,  was  not  void,  so  far  as  such 
period  of  accumulation  exceeded  twenty-one  years  from  the  tester 
tor's  death,  namely,  the  19th  November,  1847 ;  and  whether  the 
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rents,  &c.,  from  the  said  moiety,  and  from  the  legal  accumulations 
thereof  from  the  expiration  of  the  said  twenty-one  years  until  the 
moiety  was  disposed  of  by  the  will  did  not  belong  as  to  personalty 
to  the  plaintiff  and  G.  T.  Edwards  and  T.  Edwards  as  next  of  kin 
of  the  testator,  and  as  to  realty  to  C.  T.  Edwards  as  heir-at-law. 

The  cause  was  heard  in  May,  1849,  when  certain  inquiries 
were  directed.    The  Master  made  his  report  *  on  the  12th    *  50 
August,  1852,  finding,  among  other  things,  the  various  facts 
as  to  the  state  of  the  testator's  fanuly  above  mentioned. 

On  the  10th  March,  1853,  the  cause  came  on  upon  ftirther 
directions  before  the  Master  of  the  Rolls,  when  his  Honor  made  a 
decree,  declaring  that  the  trusts  for  accumulation  of  or  relating  to 
the  residue  or  surplus  of  the  rents,  issues,  and  profits  of  the  moiety 
of  the  freehold,  copyhold,  and  leasehold  estates,  and  the  residuary 
personal  estate  of  the  testator,  and  the  produce  thereof,  respec- 
tively devised  and  bequeathed  unto  or  for  the  benefit  of  the  child 
or  children  of  the  plaintiff  Frances  Edwards  were  void,  so  far  as 
the  period  of  accumulation  directed  by  the  will  exceeded  the  term 
of  twenty-one  years  from  the  testator's  death,  and  that  suoh  trusts 
for  accumulation  accordingly  ceased  in  the  month  of  December, 
1847 ;  and  declaring  that  the  rents,  issues,  profits,  and  income, 
which  had  arisen  or  might  arise  from  the  said  moiety,  and  from 
the  legal  accumulations  thereof,  from  and  after  the  expiration  of 
the  said  term  of  twenty-one  years  until  the  said  moiety  should  be- 
come actually  vested,  were  imdisposed  of  by  the  will,  and  that  the 
same,  so  far  as  they  had  arisen  or  might  arise  from  the  testator's 
personal  estate  and  from  the  legal  accumulations  thereof,  belonged 
to  and  were  divisible  between  the  plaintiff  and  C.  T.  Edwards  and 
T.  Edwards  as  the  next  of  kin  of  the  testator  in  equal  shares  and 
proportions,  and  that  the  same,  so  far  as  they  had  arisen  or  might 
arise  from  the  testator's  freehold  and  copyhold  estates  and  from 
the  legal  accumulations  thereof,  belonged  to  C.  T.  Edwards  as  the 
heir-at-law  and  customary  heir  of  the  testator.  In  delivering 
judgment,  his  Honor  remarked  that  the  two  cases  of  Barrinffton 
V.  Liddell  (a)  and  Middleton  v.  Losh  (6)  produced  consid- 
erable *  embarrassment  in  his  mind,  because  he  thought  it  *  51 
impossible  to  reconcile  those  two  cases  with  some  of  the 
cases  cited  in  them  and  a  number  of  other  cases  to  be  found  in 

(a)  Since  reported  2  De  6.,  M.  &  G.  480.        '   (h)  17  Jar.  175. 
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the  books.  His  Honor  concluded  by  saying,  ^^  I  propose  t9  adhere 
to  the  decisions  as  they  existed  prior  to  the  decision  of  BarringUm 
Y.  LiddeUy  and  at  the  same  time  that  I  express  my  opinion  I 
have  a  strong  desire  and  wish  that  the  matter  should  be  carried 
further,  and  that,  if  possible,  the  opinions  of  both  the  Lord  Chan- 
cellor and  the  Judges  of  the  Court  of  Appeal  should  be  obtained, 
for  the  purpose  of  settling  the  question,  which,  as  is  evident  from 
all  the  previous  authorities,  it  had  been  considered  to  be  up  to  the 
time  of  the  last  case,  but  which  that  case  decidedly  unsettled.  I 
am  of  opinion  that  in  this,  case  the  statute  applies,  and  that  there 
has  been  a  void  accumulation,  void  for  excess,  with  respect  to  one 
half  of  the  property." 

The  children  of  C.  W.  Chapman  now  appealed  from  the  decision 
of  the  Master  of  the  Bolls,  and  the  case  was  directed  to  be  heard 
before  the  full  Court  of  Appeal. 

Mr.  M.  Palmer  and  Mr.  Surrage^  for  the  appellants.  —  They 
submitted,  generally,  whether  upon  the  construction  of  the  will, 
the  casf  was  one  really  obnoxious  to  the  Thellusson  Act;  but 
admitting  it  to  be  so,  they  insisted  that  it  was  within  the  terms  of 
the  exception  contained  in  the  second  section.  They  contended 
that  the  provision  made  for  the  children  of  Mrs.  Edwards  was  a 
portion  for  the  children  of  a  person  taking  an  interest  under  the 
devise ;  that  the  word  "  portion  "  conveyed  the  ideas  of  provision 
and  distribution ;  that  it  was  impossible  to  distinguish  the  present 
case  from  that  of  Barrington  v.  Liddell^  (a)  and  that  conse- 
*  52  quently  the  accumulation  must  *  be  held  to  be  legal.  They  re- 
ferred to  and  commented  on  the  cases  of  Eyre  v.  Marsden^  (() 
Halford  v.  Stains ^  (c)  Bourne  v.  Buckton^  (jd^^  Beech  v.  Lord  St. 
Vincent^  («)  Jones  v.  Maggs^  (^)  Morgan  v.  Morgan^  (A)  Middle- 
ton  V.  Losh^  (i)  Shaw  v.  Rhodes^  (A)  S.  C.  on  appeal  mb  nomine 
Evans  v.  Hellier.  (J)  They  submitted  forther,  that  if  the  accumu- 
lation in  question  was  to  be  held  void,  the  children  of  C.  W. 
Chapman  would,  on  the  true  construction  of  the  will,  become 
entitled. 

(a)  2  De  G..  M.  &  G.  480.  (d)  2  Sim.  N.  S.  91. 

(6)  2  Keen,  564.  (e)  3  De  G.  &  S.  678. 

(c)   16  Sim.  488.  {g)  9  Hare.  605. 

(h)  20  Law  J.  Ch.  109 :  since  reported,  4  De  G.  &  S.  164. 
(t)  17  Jut.  175 ;  22  Law  J.  Ch.  422. 
(*)  1  M.  &  C.  1^.  (0   6  CI.  &  Fin.  114. 
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Mr.  Stevens  appeared  for  the  trustees  of  the  will,  but  took  no 
part  in  the  argument. 

Mr.  Roupell  and  Mr.  Sheffield^  for  the  plaintiff,  suppoited  the 
decision  of  the  Master  of  the  Rolls.  —  They  submitted,  first,  that 
the  present  was  not  the  case  of  a  portion  within  the  meaning 
of  the  exception ;  and  secondly,  that  assuming  the  accumulation 
to  be  void,  the  heir-at-law  and  next  of  kin  were  entitled  from 
the  expiration  of  the  twenty-oi\|B  years.  On  the  first  point,  they 
drew  attention  to  the  fact  that  the  gift  in  question  was  a  share 
of  the  general  residue,  and  that  the  parent  Mrs.  Edwards  took 
no  interest  in  it,  the  bequest  made  to  her  in  the  will  being 
specific  and  quite  distinct  from  that  of  the  residue.  They  urged 
that  the  exceptions  in  the  second  section  of  the  statute  must 
be  construed  strictly,  and  not  in  such  a  way  as  to  abrogate 
indirectly  all  the  prohibitions  contained  in  the  first  section ; 
that  though  it  might  not  be  easy  to  define  *  exactly  the  *  53 
meaning  of  the  word  "  portion,"  yet  that  there  was  a  tech- 
nical sense  attaching  to  it,  which  might  be  gathered  from  such 
cases  as  Freemantle  v.  BankeB^  (a)  Trimmer  v.  Bayne^  (Ji)  Ex 
parte  Pye^  (jc)  Wetherby  v.  Dixon^  (d)  Monde  v.  Jjord  Monck,  (e) 
and  Pym  v.  Lockyer^(^g)  and  that  the  legislature  could  not  be 
considered  as  using  the  word  in  any  manner  inconsistent  with  that 
technical  signification;  that  whether  a  gift  by  will  was  to  be 
treated  as  a  portion  must  depend  on  the  nature  of  the  gift  itself, 
and  that  a  mere  provision  for  a  person  did  not,  apart  from  other 
circumstances,  constitute  a  portion.  They  contended  that  the  gift 
of  a  general  residue  did  not  fall  within  any  meaning  which  could 
attach  to  the  term  portion,  and,  if  so,  that  the  exception  in  the 
second  section  of  the  Act  did  not  apply  to  the  present  case ;  and 
they  referred  to  the  word  "  raising  "  used  in  the  section  as  helping 
this  view,  the  term  being  inapplicable  to  the  gift  of  a  share  of  the 
corpus  of  property,  but  naturally  applying  to  the  creation  of  a  fund 
by  the  process  of  accumulation.  They  then  commented  on  the 
cases  of  Eyre  v.  Marsden^  (A)  Shaw  v.  Rhodes^  (i)  S.  C.  on 
appeal  «t*6  nomine  Evans  v.  Hellier,  (ft)  ffalford  v.  Stains^  (I) 

(a)  6  Yes.  79.  (g)  6  M.  &  C.  29. 

(6)  7  Vea.  608.  *  (h)  2  Keen.  664. 

(c)  18  Vee.  140.  (i)   1  M.  &  C.  135. 

(rf)  19  Ves.  407.  (k)  6  CI.  &  Fin.  114. 

(e)  1  Ball  &  Beat.  298.  (0  16  Sim.  488. 
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Beech  v.  Lord  St.  Vincent^  (a)  Morgan  v.  Morgariy  (6)  Bourne  v. 
Buckton^  ((?)  and  Jones  v.  Maggs^  (d)  as  showing  the  meaning  of 
the  word  portion,  and  remarked  that  in  Barrington  v.  Idddellj  (e) 
there  was  no  doubt  as  to  the  gift  in  question  being  a  portion,  and 
that  therefore  that  case,  as  well  as  ARddleton  v.  Losh^  (g^ 

*  54   *  which  followed  it,  was  not  in  conflict  with  the  previous 

decisions.  They  also  mentioned  Tamer  v.  Frederick,  (K) 
JElborne  v.  Goode,  (t)  Wildes  v.  Bavies^  (k)  and  the  case  of  Burt 
V.  Sturt,  (Z)  before  the  Vice-Chancellor  Sir  W.  Page  Wood,  from 
whose  judgment  in  which  they  read  passages  stating  the  facts  of, 
and  explaining  the  decision  in,  Barrington  v.  LiddelL 

On  the  second  point,  namely,  the  right  of  the  heir  and  next 
of  kin  to  the  accumulations  after  the  twenty-one  years,  assuming 
the  direction  in  question  to  be  void  subsequently  to  that  period, 
they  cited  Griffiths  v.  Vere,  (m)  Longdon  v.  Simson,  (n)  Eyre  v. 
MarsdeUj  (o)  Ellis  v.  Maxwell,  (j?)  Skrymsher  v.  Northcote.  (j) 

[The  Lord  Justice  Knight  Bbuce  referred  to  McDonald  v. 
Bryce.  (r)] 

Mr.  G.  Simpson  appeared  for  the  heir-at-law,  and  supported  the 
decree  appealed  from. 

Mr.  B.  Palmer  replied.  —  He  denied  the  applicability  to  the 
construction  of  the  Thellusson  Act  of  the  cases  cited  on  the  other 
side  as  to  the  meaning  of  the  word  "  portion,"  observing,  that  they 
all  related  to  the  doctrine  of  satisfaction  of  a  portion  by  a  legacy 
and  to  double  portions.  He  cited  Jacob's  Law  Dictionary,  as  show- 
ing that  the  natural  sense  of  the  word  portion  was  a  part  of 

*  55   something  to  be  divided  *  belonging  to  a  person  entitled  to 

share,  arid  he  contended  that  there  was  no  reason  for  holding 
that  the  statute  intended  to  use  the  word  in  a  more  restricted  and 

(a)  3  De  6.  &  8.  678. 

(6)  20  Law  J.  Ch.  109 :  since  reported,  4  De  G.  &  S.  164. 

(c)  2  Sim.  N.  8.  91.  (I)    Since  reported.  17  Jur.  728. 

{d)  9  Hare.  605.  (m)  9  Ves.  127. 

\e)  2  De  G.,  M.  &  G.  480.  (n)  12  Ves.  295. 

Ig)  17  Jur.  175.  (o)  2  Keen.  564. 

(h)  5  Sim.  466.  {p)  8  Beav.  587. 

(t)    14  Sim.  165.  {q)  1  Swanst.  566. 

(k)   22  Law  J.  Ch.  495.  (r)  2  Keen,  276. 
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technical  sense.  He  referred  to  Pawys  v.  Mansfield^  (a)  as  illus- 
trating the  intention  of  the  statute,  in  requiring  the  testator  to 
give  an  interest  to  the  parent  of  the  children  for  whom  portions 
were  directed  to  be  raised. 

The  Lord  Chancellob.  —  This  is  a  case  of  very  great  difficulty, 
arising  out  of  what  is  unfortunately  the  loose  way  in  which  the 
legislature  has  been  in  the  habit  of  expressing  its  will  (a  reproach 
which  I  am  afiraid  has  not  become  less  in  modem  times),  for  noth- 
ing can  be  less  creditable  than  the  mode  in  which  the  Act  in  ques- 
tion, commonly  called  Lord  Loughborough's  Act,  was  drawn  up. 
I  will  now,  however,  state  the  conclusion  to  which  I  have  arrived 
upon  the  case  before  the  Court. 

The  testator  by  his  will  gives  certain  real  estate  for  the  benefit 
of  his  granddaughter  Frances  Edwards  for  life,  then  for  her  chil* 
dren,  with  remainder  over  to  the  children  of  his  nephew  C.  W. 
Chapman  in  the  same  way  as  he  had  given  to  them  a  share  of  his 
residuary  estate :  he  then  gives  an  annuity  of  2002.  to  his  nephew, 
and  bequeaths  other  legacies.  He  then,  after  directing  that  as  to 
the  annuity,  if  there  should  be  no  children  of  C.  W.  Chapman,  it 
should  form  part  of  and  sink  into  the  residue,  disposes  of  his 
residuary  estate  in  the  following  manner :  '^  And  as  to  and  con- 
oeming  all  the  residue  or  surplus  of  the  rents,  issues,  and  profits 
of  my  said  freehold,  copyhold,  and  leasehold  estates,  &c.  [His 
Lordship  here  read  the  passages  from  the  will  above  set  out.] 

*  The  testator  died  in  the  year  1826,  at  which  time  his  *  56 
granddaughter  was  a  lady  of  twenty-five  or  thirty  years  of 
i^e,  and  his  nephew  a  married  man.  The  nephew  had  several 
children,  and  as  to  their  shares  in  the  testator's  property  no  ques- 
tion is  now  raised :  the  present  discussion  relates  only  to  that 
portion  left  to  the  children  of  the  plaintiff  Miss  Edwards.  Twenty- 
one  years  of  the  accumulation  ended  in  1847,  and  the  plaintiff 
having  never  been  married,  and  being  now  at  a  period  of  life  when 
it  may  be  said  to  be  impossible  that  she  can  have  children,  the 
question  arises  as  to  what  is  to  be  done  with  the  moiety  of  the 
residue  that  ha&  been  accumulated. 

Under  the  first  clause  of  the  TheUusson  Act,  the  direction  is 
that  no  person  shall,  after  the  passing  of  the  Act,  '^  by  any  deed  or 

(a)  3  M.  &  C.  869. 
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deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise  howso- 
ever, settle  or  dispose  of  any  real  or  personal  property  so  and  in 
such  manner  that  the  rents,  issues,  profits,  or  produce  thereof 
shall  be  wholly  or  partially  accumulated  for  any  longer  term  than 
the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settlors  " 
(we  have  nothing  to  do  with  that),  "  or  the  term  of  twenty-one 
years  from  the  death  of  any  such  grantor,  settlor,  devisor,  or 
testator."  If  the  Act  had  ended  here  it  is  quite  clear  that  the 
accumulation  could  only  have  have  been  directed  up  to  the  year 
1847,  being  twenty-one  years  from  the  death  of  this  testator ;  but 
then  comes  the  second  section,  which  creates  the  embarrassment 
in  which  Courts  of  justice  have  more  than  once  felt  themselves 
placed :  '^  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  extend  to  any  provision  for  payment  of  debts  " 
(that  we  have  nothing  to  do  with), "  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor,  settlor,  or 
*  67  devisor,  or  any  child  *  or  children  of  any  person  taking  any 
interest  under  such  conveyance,  settlement,  or  devise." 

The  question  thus  is,  whether  the  present  direction  is  a  provision 
for  raising  portions  for  the  children  of  any  person  taking  an 
interest  under  this  devise.  It  is  a  provision  for  the  benefit  of  the 
possible  children  of  the  testator's  granddaughter  Frances  Edwards, 
and  the  nature  of  the  provision  is  that  it  is  to  accumulate  during 
her  life  till  those  possible  children  attain  twenty-one.  Is  that  a 
provision  for  raising  portions  for  the  children  of  a  person  taking 
an  interest  under  the  devise  7 

Two  objections  are  made:  it  is  said,  first,  that  this  is  not  a 
direction  for  raising  portions  at  all,  and  that  it  is  ui  abuse  of  Ian- 
guage  to  speak  of  a  general  gift  of  all  a  person's  property  to 
accumulate  until  a  possible  child  attains  twenty-one,  as  a  provision 
for  raising  a  portion  for  that  child  ;  and  secondly,  that  it  is  not  a 
provision  for  raising  portions  for  a  child  of  a  person  taking  an 
interest  under  that  devise,  for  although  Miss  Edwards,  who  would 
have  been  the  mother  if  there  had  been  children,  did  take  an 
interest  under  the  devise,  it  was  an  interest  not  in  the  property 
directed  to  be  accumulated  but  in  another  estate. 

The  first  question,  then,  is,  how  this  matter  stands  independently 

of  authority.    I  own  that,  independently  of  authority,  I  should  say 

that  it  is  impossible  to  treat  such  a  direction  as  this  as  a  direction 

for  raising  portions  for  children.    If  I  am  asked  to  define  what  the 
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raising  of  portions  is,  I  confess  myself  in  extreme  embarrassment 
and  difficulty,  which  I  cannot  at  present  surmount.     It  is,  however, 
sometimes  possible  to  say  what  a  thing  is  not,  although  it  may 
be  extremely  difficult  to  define  what  that  thing  is.    Thus, 
whether  under  *  any  circumstances  the  gift  of  a  residue  should    *  58 
be  called  giving  a  portion  I  am  not  now  required  to  decide ; 
but  I  think  that  a  direction  to  accumulate  all  a  person's  property 
to  be  handed  over  to  some  child  or  children  when  they  attain 
twenty-one  can  never  be  said  to  be  a  direction  for  raising  portions 
for  the  child  or  children ;  it  is  not  raising  a  portion  at  all,  it  is 
giving  every  thing.    "  Portion "   ordinarily  means,  as  has  been 
observed  during  the  argument,  merely  a  part  or  a  share,  and 
though  I  do  not  know  that  the  gift  of  a  whole  might  not,  in  some 
circumstances,  come  under  the  term  of  a  gift  of  a  portion,  yet  I  do 
not  think  it  comes  within  the  meaning  of  a  portion  in  this  clause 
of  the  Act,  which  points  to  the  raising  of  something  out  of  some* 
thing  else  for  the  benefit  of  some  children  or  class  of  children. 
This  is  the  way  in  which  the  matter  strikes  me ;  and  although  I 
confess  that  it  certainly  is  not  entirely  satisfactory  to  my  mind, 
being  merely  a  negative  definition,  it  is  sufficiently  satisfactory  to 
enable  me  to  act  on  the  present  occasion,  and  I  accordingly  do  not 
think  that  a  gift  of  a  residue  to  accumulate  is  a  provision  for  the 
raising  of  portions  within  the  meaning  of  the  second  section  of  the 
Act.     In  truth,  if  it  were  so,  the  whole  Act  would  fall  to  the  ground 
at  once.    It  has  indeed  been  often  remarked,  that  the  Act  is  very 
easily  evaded ;  but  if  every  direction  for  accumulation  for  a  child 
was  a  portion,  the  intention  of  the  legislature,  which  was  to  prevent 
accumulations,  such  accumulations  being  most  frequently  directed 
for  the  benefit  of  children,  would  be  entirely  defeated.    There  is 
certainly  the  other  safeguard  which  the  clause  imposes ;  namely, 
that  the  children  in  whose  favour  the  accumulation  may  possibly 
be  made  are  the  children  of  some  person  taking  an  interest  under 
the  will ;  but  applying  to  this  the  argument  which  has  been  used, 
that  it  is  confined  to  the  case  of  the  children  of  a  person 
taking  an  interest  in  the  same  property,  it  is  *  clear  that    *  59 
where  residue  is  directed  to  accumulate,  if  the  parents  take 
an  interest  in  anything, they  take  an  interest  in  the  same  property 
in  the  only  possible  sense  that  could  be  attributed  to  the  words,  be- 
cause what  is  directed  to  be  accumulated  is  all  except  the  interest 
given  to  the  parent.  I  think,  therefore,  that  whether  the  proposition 
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be  right  that  the  parents  must  take  an  interest  in  the  same  property, 
or  whether  it  be  sufficient  that  they  take  an  interest  in  any  property, 
that  question  does  not  arise  in  a  case  where  the  accumulated  fund  is 
a  residue,  because  of  necessity  if  the  parents  take  any  interest  they 
take  an  interest  in  what  must  be  considered  the  same  property  as 
that  which  is  the  subject-matter  of  accumulation.  I  cannot,  then, 
come  to  any  other  conclusion  than  this,  that  a  direction  to  accumu^ 
late  residue  for  the  benefit  of  an  infant. is  not  a  provision  for 
raising  portions  for  the  child  within  the  meaning  of  the  section  in 
question.  That  was  the  view  that  was  taken  of  this  statute  by  Sir 
Richard  Kindersley  in  the  case  of  Bourne  v.  Bucktony  (a)  and  I 
entirely  concur  in  the  obseryations  there  made  by  his  Honor,  which 
seem  to  me  to  be  well  founded. 

It  is,  however,  said,  that  in  holding  the  present  case  not  to  be 
within  the  section  of  the  Act,  we  are  militating  against  the  high 
authority  of  my  very  learned  predecessor,  Lord  St.  Leonards,  who 
is  supposed  to  have  decided  the  contrary  in  Barrington  v.  Lid* 
dell  (6),  and  I  observe,  that  in  giving  judgment,  the  Master  of  the 
Bolls  is  represented  to  have  said  that  he  felt  himself  under  the 
necessity  of  deciding  either  against  Barrington  v.  Idddell  or  against 
a  long  series  of  authorities  in  a  contrary  direction,  and  observa- 
tions are  attributed  to  his  Honor  to  the  effect,  that  when  a 
*  60  course  of  decisions  has  *long  prevailed,  it  is  infinitely  better 
to  adhere  to  them  than  to  consider  whether  they  were  right 
in  the  first  instance.  I  do  not,  however,  quite  go  along  with  his 
Honor  in  that,  for  I  do  not  see  the  long  series  of  authorities  that, 
if  I  had  thought  that  Barrington  v.  Liddell  was  a  decisive  author- 
ity on  the  subject,  would  have  made  it  difficult  for  me  to  follow  it. 
Independently  of  that,  I  think  that  Barrington  v.  Liddell  was  a 
perfectly  right  decision ;  but  the  present  case,  in  the  view  which  I 
take  of  it,  does  not  come  within  the  same  class. 

As  to  Barrington  v.  Liddell^  I  will  not  speak  with  great  confi- 
dence, knowing  the  difference  of  opinion  which  existed  on  it,  the 
Lord  Justice  Turner  having  taken  one  view  of  the  case,  and  my 
Lord  St.  Leonards  having  taken  another.  I  think,  however,  not 
only  that  Lord  St.  Leonards  ought  to  be  an  authority  where  he  has, 
on  appeal,  decided  a  contrary  way  to  the  Court  below,  but  that  his 
view  of  the  case  is  likely  to  be  the  more  accurate,  even  if  I  were 

(a)  2  Sim.  N.  S.  91.  (6)  2  De  G.,  M.  &  G.  480. 
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not  to  look  at  it  as  the  decision  of  the.  superior  Court.  The  facts 
in  that  case  were  these :  there  was  an  estate  settled  to  the  use 
(omitting  the  preceding  uses)  of  the  present  Lord  Barrington  for 
life;  with  remainder  to  his  first  and  other  sons,  and  with  a  proviso 
for  raising  portions  to  an  amount  varying  according  to  the  number 
of  his  younger  children,  but  which,  there  being  a  large  family, 
turned  out  to  be  40,000!. :  soon  after  the  marriage  of  Lord  Bar- 
rington, when  it  was  uncertain  what  the  number  of  children  would 
be,  the  late  Bishop  of  Durham,  his  great-uncle,  made  his  will,  and 
by  that  will  provided  for  increasing  the  value  of  the  settled  estate 
by  building  a  mansion  upon  it,  the  sum  left  for  tliat  purpose  being 
80,000/. ;  he  then  directed  his  executors  to  set  apart  a  sum  of 
15,0002. :  and  to  accumulate  that  sum  for  the  purpose  of 
raising  the  sum  that  should  eventually  *  become  payable  for  *  61 
portions  under  the  settlement,  (a)    What  Lord  St.  Leonards 

(a)  Lord  St.  Leonards,  in  his  judgment  in  Barrington  v.  Liddell,  2  De  G., 
M.  &  G.  480,  491,  thus  states  the  other  provisions  of  the  Bishop^s  will,  besides 
that  on  which  the  main  question  in  the  case  arose:  "The  Bishop  of  Durham, 
having  no  power  over  the  settled  estates,  but  meaning  greatly  to  benefit  his 
fiunily,  made  by  his  will  lai^e  provisions  for  his  nephew  and  grandnephew,  the 
late  and  present  Lord*  and,  amongst  other'things,  gave  chattels  of  considerable 
valne  as  heirlooms  to  go  with  the  settled  estates,  and  directed  a  sum  of  80,000^ 
to  be  laid  out  in  the  erection  of  a  mansion-house  upon  the  settled  estates." 

The  following  is  an  outline  of  those  parts  of  the  Bishop's  will  on  which  the 
above  statement  is  founded ;  the  special  case  contained  no  more  of  the  will  than 
is  set  out  in  the  report :  — 

The  testator  devised  certain  estates  at  Bedlington  (these  were  not  the  settled 
estates)  to  trustees,  to  the  use  of  his  great-nephew  the  Honourable  W.  K.  Bar- 
rington, eldest  son  of  George  Viscount  Barrington,  for  life,   with  remainder* 
to  trustees  to  preserve,  with  remainder  to  the  first,  second,  and  other  8ons< 
of  W.  K.  Barrington  in  tail  male,  with  remainder  to  the  second  and  other 
sons  of  George  Viscount  Barrington  successively  for  life,  with  remainder  to* 
their  first  and  other  sons  respectively  in  tail  male,  with  remainder  to  George- 
Viscount  Barrington  in  fee.    He  then  devised  his  house  in  Cavendish  Square 
to  trustees,  upon  trust  for  Greorge  Viscount  Barrington  for  life,  and  after  his- 
death  for  the  person  for  the  time  being  entitled  to  the  Bedlington  estates; 
and  devised  other  estates  in  Oxfordshire  to  trustees  to  the  use  of  his  great- 
nephew  Uvedale  Price  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  remainder  to  the  use  of  the  trustees  upon  trust  to  seU  and  apply 
the  proceeds  in  the  purchase  of  lands  in  Berkshire  to  be  settled  to  the  same 
uses  as  the   Bedlington  estates.      He   then  bequeathed  certain  pictures  and 
china,   part  immediately  and  part  after  the  death  of  Miss  Colberg,  to  the 
trustees  for  the  time  being  for  preserving  contingent  remainders  in  the  set- 
tled estates,  in  trust  to  permit  the  same  to  be  held  and  enjoyed  as  heirlooms 
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decided  was,  that  in  the  first  place  that  was  a  provision  made 

•  62    by  the  devisor  for  the  *  benefit  of  the  children  of  a  parent 

who  took  an  interest,  and  that  it  was  a  direction  for  the  pur- 
pose of  raising  portions.  I  think  that  whatever  be  the  definition 
of  portions,  there  can  be  no  doubt  that  this  was  a  direction  for 
raising  portions ;  it  was  a  direction  to  set  apart  a  sum  in  order  to 
raise  the  sum  which  was  charged  bj  way  of  portions.  Lord  St. 
Leonards  seems  to  have  thought  that  it  admitted  of  no  sort  of 
doubt.  It  had  previously  been  decided  by  the  Vice-chancellor  of 
England,  in  the  case  of  Halford  v.  Stains^  (a)  that  portions  meant 
portions  abeady  existing.  If  that  be  so,  the  decision  seems  to  be 
well  founded ;  for  there  can  be  no  possible  doubt  that  the  direction 
to  set  apart  the  15,0002.,  for  the  purpose  of  clearing  the  estate 

of  the  sum  charged  on  it  by  way  of  portions,  was  the  very 

*  63    *  thing  that  was  contemplated  by  the  Act :  it  was  a  provision 

for  raising  a  sum  of  money  by  way  of  portions,  according  to 
any  possible  interpretation  that  can  be  put  upon  that  word.  The 
only  doubt  was,  whether  the  party,  for  the  benefit  of  whose  children 
the  portions  were  to  be  raised,  was  a  person  taking  an  interest 
imder  the  devise  within  the  meaning  of  the  statute.  I  confess  I 
rather  feel  inclined,  on  that  subject,  to  lean  to  the  observations  made 

by  the  person  or  persons  who  should  for  the  time  being  be  entitled  to  the  posses- 
.sion  of  those  estates.  He  fiirther  bequeathed  10,000Z.  to  trustees,  upon  trust  to 
invest  and  pay  the  dividends  to  Greorge  Yiscount  Barrington  for  life,  and  after 
his  decease  to  his  wife  Elizabeth  Viscountess  Barrington  for  her  life,  and  after 
the  decease  of  the  survivor  of  them,  Lord  and  Lady  Barrington,  in  trust  for  all 
their  children  equaUy,  with  powers  of  maintenance  and  advancement ;  and  he 
bequeathed  to  the  trustees  of  the  settled  estates  certain  books  and  plate,  to  go 
and  be  enjoyed  with  the  settled  estates  as  heirlooms.  He  also  gave  20,000Z.,  to 
be  raised  by  sale  of  a  sufficient  part  of  his  consols,  to  trustees,  to  stand  possessed 
thereof  and  of  a  sumX>f  10,000Z.,  directed  also  to  be  raised,  as  a  fund  to  erect 
and  furnish  a  mansion-house  on  the  settled  estates,  the  direction  of  such  erection 
and  furnishing  to  be  left  to  the  person  for  the  time  being  in  possession  of  the 
said  estates,  and  declared  that,  till  the  whole  of  the  fund  should  be  kpplied,  the 
same  or  such  part  as  should  not  be  applied  should  be  accumulated,  and  at  the  end 
often  years  if  not  applied  should  be  laid  out  in  the  purchase  of  freehold  estates, 
-to  be  settled  on  the  uses  of  the  Bedlington  estates.  He  bequeathed  the  residue 
of  his  personal  estate,  one-half  to  George  Viscount  Barrington  absolutely,  but  if 
he  should  be  dead  at  bis  the  testator^s  decease,  then  to  trustees,-  upon  the  trusts 
of  the  10,000/.  firstly  before  bequeathed  after  the  decease  of  the  survivor  of 
Lord  and  Lady  Barrington ;  the  other  moiety  to  the  said  trustees,  upon  the  last- 
mentioned  trusts  of  the  10,000/. 
(a)  16  Sim.  488. 
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in  the  House  of  Lords  by  Lord  Ltndhubst  and  Lord  Brougham  in 
the  case  of  JEvans  v.  Hellier  ;  (a)  but  I  do  not  mean  to  decide  tiie 
point,  as  it  does  not  necessarily  arise  in  the  present  case.  Lord 
St.  Leonards  was  clearly  of  opinion  that  30,000/.  given  to  be 
expended  on  a  mansion-house  in  improving  the  estate  settled  as  I 
have  mentioned,  was  an  interest  under  the  devise  witliin  the  mean- 
ing of  the  statute.  It  seems,  therefore,  to  me,  that  the  Master  of 
the  Bolls  was  not  at  all  embarrassed  by  this  decision,  in  a  case 
where,  as  I  interpret  the  statute,  it  is  quite  clear  there  were  not 
portions,  the  fact  of  there  being  portions  being  the  very  foundation 
of  the  decision  in  Bartington  v.  lAddelL  I  have  come,  then,  to 
Uie  conclusion  that  the  present  is  not  a  case  within  the  exception 
of  the  second  section  of  the  statute,  and,  consequently,  that  the 
accumulation  must  be  held  to  terminate  at  the  end  of  twenty-one 
years,  that  is,  in  the  year  1847. 

Then  arises  the  other  question.  The  Master  of  the  Bolls  has 
considered,  upon  the  authority  of  several  cases,  that  the  accumu- 
lation ending  in  the  year  1847,  the  subsequent  rents  and  profits 
are  to  go  to  the  next  of  kin  and  heir-at-law  as  undisposcd-of  parts 
of  the  residue.  I  think,  also,  that  in  this  the  Master  of  the  Bolls 
was  perfectly  right,  and  I  come  to  that  conclusion  upon  both 
*  precedent  and  authority  beginning,  as  I  conceive,  in  the  *  64 
time  of  Lord  Eldon. 

The  first  question  is,  whether  there  are  in  this  case  any  cross- 
remainders,  or  rather  limitations  in  the  nature  of  cross-remainders ; 
that  is,  whether  on  the  failure  of  the  issue  of  Miss  Edwards,  if 
she  should  die  without  having  any  child  that  should  attain  twenty- 
one,  her  share  in  that  portion  of  the  accumulation  which  was  to 
have  been  made  for  the  benefit  of  her  children  is  to  go  over  to  the 
children  of  the  nephew.  If  there  are  no  cross-limitations,  cadet 
qucestioj  for  then  the  income  of  Miss  Edwards  after  1847  must, 
under  any  view  of  the  case,  go  to  the  heir-at-law  and  next  of  kin  ; 
if  it  is  undisposed  of,  it  goes  to  them  as  undisposed-of  residue,  and 
if  the  ulterior  disposition,  which  is  to  the  testator's  heir-at-law 
and  next  of  kin,  is  accelerated,  it  goes  to  them  by  virtue  of  that 
disposition.  K  there  are  cross-limitations,  the  children  of  G.  W. 
Chapman  take,  in  case  Miss  Edwards  should  die  without  a  chUd 
attaining  a  vested  interest. 

(a)  6  CI.  &  Em.  114. 
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For  the  purpose  of  construing  the  limitation,  I  must  look  at  it 
just  as  if  the  person  taking  had  been  a  man  instead  of  a  woman ; 
and  I  must  therefore  consider  that,  at  the  date  of  the  testator's 
will,  whether  Miss  Edwards  would  have  a  child  could  not  be 
ascertained  till  after  her  death,  unless  she  had  a  child  taking  a 
vested  interest  in  her  lifetime.     It  is  an  executory  bequest  to  the 
children  of  C.  W.  Chapman  in  case  the  plaintiflf.  Miss  Edwards, 
should  die  and  have  no  child  attaining  twenty-one.    This  is  clearly 
good  to  carry  the  corpus  whenever  the  event  happens ;  that  is,  on 
the  death  of  the  plaintiff  never  having  had  a  child.    I  am  assum- 
ing that,  on  the  true  construction  of  the  will,  there  are  cross- 
limitations,  and  that  the  corpus  would  go  over  to  the  children 
*  65   of  C.  W.  Chapman.     How  is  it,  *  then,  as  to  the  interest  ? 
I  think,  upon  the  authorities,  that  the  will  must  be  read  as 
if  it  had  directed,  first,  that  the  income  should  be  accumulated  for 
twenty-one  years,  and  then  added  to  the  corpus  (that  would  be 
good),  and  then  had  directed  that  the  accumulation  should  go  on 
until  the  event  happened  the  happening  of  which  was  to  carry  the 
corpus  to  the  ultimate  legatees :  that  would  be  bad,  and  the  will 
must  be  construed  as  if  there  was  no  such  direction ;  and  the 
consequence  is  that  there  is  an  intestacy.    This  seems  to  me 
clearly  to  have  been  the  opinion  of  Lord  Eldon  in  Griffiths  v. 
Vere.  (a)    Lord  Eldon  there  says, "  Such  being  supposed  to  be  the 
capacity,  which  every  testator  and  grantor  had,"  that  was,  to 
accumulate  during  all  the  period  during  which  the  vesting  was 
suspended,  "  this  Act  passed ;  and  I  believe,  it  was  considerably 
altered  from  what  it  was  when  introduced  in  the  House  of  Lords ; 
having  received  alterations  in  both  houses  which  were  not  foreseen. 
But  I  believe,  the  object  of  those  who  introduced  it,  and  the  idea 
of  all,  was,  that  in  general,  if  not  in  all  cases,  those  rents  and 
profits  would  have  gone,  not  to  persons  claiming  by  disposition, 
but  by  the  effect  of  the  Act,  striking  out  of  the  will  the  direction 
for  accumulation,  to  those  entitled  by  intestacy ;  for,  if  literally 
pursued,  the  testator  might  give  his  estate  to  a  person,  not  to  take 
till  the  expiration  of  twenty-one  years  after  a  life  in  being  ;  and  if 
he  said  nothing  about  accumulation,  the  rents  and  profits  would  be 
undisposed  of:  if  he  directed  what  the  Act  authorizes  him  to  direct, 
that  for  the  first  twenty-one  years  after  his  death  there  should  be 

(a)  9  Ves.  127. 
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accumulation,  at  the  end  of  that  time  there  might  be  a  very  long 
period,  during  which  the  rents  and  profits  would  go  to  no  one  by 
the  disposition,  but  in  the  case  of  real  estate  would  belong 
to  the  heir,  and  in  the  case  *  of  personal  estate,  unless  there  *  66 
was  an  express  disposition  of  what  was  not  before  disposed 
of,  to  the  next  of  kin."  That  was  the  opinion  of  Lord  Eldon,  and 
Lord  Langdale  acted  on  it  in  STDoncdd  v.  Bryce^  (a)  and  Eyre  y. 
Marsden :  (6)  in  both  of  those  cases  he  directed  the  excess  of 
accumulation  to  go  as  in  the  case  of  intestacy.  In  the  subsequent 
case  of  Mlis  v.  Maxwell^  (c)  decided  by  the  same  learned  Judge,  the 
excess  went  to  the  residuary  legatee,  there  being  in  that  case  a 
gift  of  eyery  thing  not  effectually  disposed  of  by  the  prior  clause 
of  the  will.  Li  the  present  case  the  accumulations  beyond  the 
twenty-one  years,  which  expired  in  the  year  1847,  appear  to  me  to 
be  undisposed  of,  and  they  consequently  go  in  certain  portions  to 
the  heir-atrlaw  and  next  of  kin. 

In  my  opinion,  therefore,  the  Master  of  the  Rolls  was  perfectly 
right,  and  I  give  this  opinion  with  the  less  hesitation  because  his 
decree  does  not  appear  to  me  to  militate  against  the  decision  of 
Lord  St.  Leonards  to  which  reference  has  been  made.  If  I  thought 
that  it  did,  I  should  have  felt  great  difficulty  in  supporting  it, 
although  Lord  St.  Leonards  did  differ  from  the  Lord  Justice  Tur- 
ner in  Banrington  v.  LiddelL  It  appears  to  me,  that  Lord  St. 
Leonards's  decree  in  that  case  was  right,  and  that  the  Master  of 
the  Bolls  in  the  present  case  was  also  right,  both  in  the  construction 
which  he  put  upon  the  statute  and  in  the  mode  in  which  he  directed 
the  excess  of  accumulation  to  be  applied. 

The  Lord  Justice  Knight  Bruce. — In  this  case,  Mr.  Charles 
William  Chapman  being  dead,  his  deceased  children  having  died 
in  the  testator's  lifetime  minors,  without  having  been  married,  the 
other  children  of  Mr.  Charles  William  Chapman  having  all 
attained  *  majority,  and  Miss  Edwards,  the  testator's  grand-  *  67 
daughter,  a  lady  now  in  the  fifty-fourth  or  fifty-fifth  year  of 
her  age,  having  never  been  married;  no  question  is  raised  con- 
cerning the  capital  or  income  of  that  moiety  of  his  residuary  prop- 
erty which  may  be  called  the  Chapman  moiety.  The  only  questions 
raised  are  as  to  the  other  half,  the  Edwards  moiety ;  and  the 
testator's  death  having  happened  in  the  year  1826,  and  the  income 

(a)  2  Keen,  276.  (6)  2  Keen,  564.  (c)  3  Beav.  5S7. 
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of  this  half  having  been  added  to  the  capital  by  way  of  accumu- 
lation during  twenty-one  years  next  after  that  event,  the  point 
mainly  argued  before  us  has  been,  what  ought  to  be  the  applicar 
tion  or  destination  of  the  income  of  the  original  and  accumulated 
capital  from  the  end  of  those  twenty-one  years  until  the  death  of 
Miss  Edwards,  or  the  existence  of  a  child  of  that  lady,  whichever 
of  the  two  events  shall  first  or  alone  happen. 

What  I  should  have  done  if  this  cause  had  come  before  me, 
not  by  way  of  appeal,  but  originally,  I  know  not ;  for  after  closely 
attending  to  the  able  observations  of  the  learned  counsel  who  have 
debated  it  in  this  court,  and  the  relevant  authorities  of  impor- 
tance, so  far  as  I  am  aware  of  them,  I  have  found  it  impossible  to 
satisfy  my  mind  whether  the  obscure  will  before  us  is  afifected  by 
the  still  darker  Act  of  Parliament,  which  is  contended  by  the 
respondents,  and  denied  by  the  appellants  to  affect  it ;  or  whether, 
if  in  that  contention  the  appellants  are  wrong,  the  decree  or  order 
under  appeal  has  proceeded  upon  an  accurate  view  of  the  mode 
and  direction  in  which  the  statute  operates,  and  accordingly  has 
correctly  dealt  with  so  much  of  the  income  of  the  testator's  prop- 
erty as  falls  within  it ;  or  whether,  if  Miss  Edwards  were  to  die  on 
this  day,  not  having  married,  the  Edwards  moiety  of  the  residuary 
estate,  as  it  stood  at  the  end  of  the  twenty-one  years,  would  belong 

to  the  Chapmans. 
*  68  *  This  failure  on  my  part  has  not  been  for  want  of  consid- 
ering the  case  thoroughly ;  I  have  considered  it  so  thoroughly 
as  to  be  convinced  that  I  cannot,  for  any  useful  purpose,  consider 
it  longer  ;  and  have  only  to  add,  what  it  is  perhaps  surplusage  to 
add,  that,  doubting  the  correctness  of  the  decision  under  appeal,  I 
am  not  so  persuaded  of  its  incorrectness  as  to  be  able,  with  pro- 
priety, to  give  a  voice  for  reversing  or  varying  it,  which,  therefore, 
I  must  necessarily  decline  to  do. 

The  Lord  Justice  Turner.  —  Whether  looked  at  with  refer- 
ence to  the  construction  of  the  will,  or  to  that  of  the  statute,  this 
case  presents  considerable  difficulty ;  and  if  it  were  necessary  to 
give  an  opinion  upon  the  construction  of  the  statute,  and  the  effect 
of  the  decisions  upon  it,  my  opinion  concurs  with  that  of  the  Lord 
Chancellor  to  this  extent,  that  the  interests  here  in  question  are 
not  "  portions  "  within  the  meaning  of  the  Act.  Beyond  that  it  is 
not  necessary  to  go. 
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The  first  question  arises  upon  the  construction  of  the  will,  and 
is  this :  whether,  in  the  event  of  Miss  Edwards  having  no  child, 
the  children  of  Mr.  Chapman  were  intended  to  take  the  entirety 
of  the  residue.  Now  the  dispositions  made  by  the  will  are  these  : 
The  trustees  are  directed  to  invest  and  accumulate  the  income  of 
the  residuary  estate  during  the  lives  of  the  persons  for  whose  ben- 
efit estates  are  devised  and  bequeathed,  and  to  go  on  with  the 
accumulation  until  the  period  of  distribution  arrives.  Subject  to 
these  trusts,  the  testator  directs  his  trustees  to  stand  seised  and 
possessed  of  and  interested  in  the  freehold,  copyhold,  or  leasehold 
estates,  and  the  moneys  to  arise  from  the  sales,  and  all  accumula- 
tions, in  trust  to  divide  the  same  into  two  equal  parts,  and  pay 
or  transfer  one  of  such  parts  unto  and  amongst  all  and  *  every  *  69 
the  child  and  children  of  Miss  Edwards,  in  equal  shares 
and  proportions,  as  tenants  in  conmion,  and  to  pay  or  transfer  the 
remaining  part  unto  and  amongst  all  and  every  the  child  or  children 
of  Mr.  Chapman,  in  the  same  way.  Then  the  testator  provides 
that  the  share  of  each  child  of  Miss  Edwards  and  of  Mr.  Chapman, 
"  respectively,"  should  be  a  vested  interest  in  such  of  them  who, 
being  sons,  should  attain  the  age  of  twenty-one  or  die  under  that 
age  leaving  issue,  and  being  daughters  should  attain  that  age  or 
be  married.  Then  comes  this  clause  :  "  And  I  do  hereby  further 
declare  that  if  any  such  child  or  children  shall  depart  this  life  with- 
out having  attained  a  vested  interest  in  his  or  her  share  of  the  said 
trust  estate  and  premises,  the  share  of  each  child  so  dying  shall 
accrue  and  belong  to  the  survivors  or  survivor  of  the  said  children, 
and  the  heirs,  executors,  and  administrators  of  such  survivors,  if 
more  than  one  in  equal  shares,  and  shall  become  vested,  and  be 
conveyed,  paid,  and  transferred  at  such  ages  or  times  and  in  such 
manner  as  is  hereinbefore  directed  concerning  his,  her,  or  their 
original  share  or  shares  respectively."  Then  comes  the  clause  for 
the  accruer  of  the  accrued  shares,  and  the  will  closes  with  this 
clause:  ^'  In  case  there  shall  not  be  any  children  or  child  of  the 
said  C.  W.  Chapman,  and  of  my  said  granddaughter,  Frances 
Edwards,  or  of  either  of  -them  ;  or,  being  such,  if  all  such  children 
shall  depart  this  life  without  having  attained  any  vested  estate 
and  interest  in  my  said  trust  estate  and  premises,  or  any  part 
thereof,  then  and  in  such  case,"  &c.  [His  Lordship  read  to  the 
end  of  tiie  clause.] 

There  is,  therefore,  a  division  of  the  residue  into  moieties,  and  a 
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gift  of  one  moietj  to  the  children  of  Miss  Edwards,  and  of  the 

ot^er  to  the  children  of  Mr.  Chapman.    This  is  not  altered  by  the 

direction  that  the  shares  shall  be  transferred  to  sons  at 

*  70    twenty-one,  *  and  to  daughters  at  that  age  or  marriage ;  or 

by  the  direction  that  they  shall  be  vested  in  sons  at  twenty- 
one  or  earlier  death,  leaving  issue,  and  in  daughters  at  twenty-one 
or  marriage,  these  directions  still  applying  to  the  original  shares, 
viz.  to  the  moieties.  I  observe  that  the  word  "  respectively " 
occurs  in  the  direction  as  to  vesting,  but  that  does  not  alter  the 
case.  The  word  "  respectively  "  may  mean  either  the  respective 
shares  of  the  children,  or  the  shares  of  the  children  of  Miss  Ed- 
wards and  Mr.  Chapman  respectively.  Being  found  in  sa  clause 
which  relates  to  the  shares  of  the  children,  I  think  it  must  mean 
their  respective  shares. 

Thus  far,  therefore,  the  moieties  are  kept  separate.  But  then 
comes  the  clause,  that  if  any  such  child  or  children  shall  die  with- 
out having  attained  a  vested  interest  in  his  or  her  share,  the  share 
of  every  such  child  so  dying  shall  accrue  and  belong  '^  to  the  sur- 
vivors or  survivor  of  the  said  children." 

The  question  then  arises,  whether  this  clause  is  to  be  read  dis- 
tributively,  thus :  The  shares  of  the  children  of  Miss  Edwards  shall 
accrue  to  the  survivors  of  survivor  of  her  children,  and  the  shares 
of  the  children  of  Mr.  Chapman  to  the  survivors  or  survivor  of  his 
children.     In  my  opinion  the  clause  must  be  so  read. 

The  words  "  any  such  child  or  children  "  must  mean  any  child 
or  children  of  Miss  Edwards  or  of  Mr.  Chapman  ;  and  the  words 
"  the  said  children  "  are  referential  to  the  words  "  any  such  child 
or  children."  Tlie  words  **  survivors  or  survivor  of  the  said  chil- 
dren "  therefore  mean  the  survivors  or  smTivor  of  the  children  of 
Miss  Edwards  or  of  Mr.  Chapman.  This  construction  is  foiiiified 
by  the  consideration  that  there  is  a  distinct  gift  in  moieties  and 
that  something  must  be  found  equally  distinct  to  alter  it. 

*  71        *  The  construction  which  would  give  any  part  of  the  share 

originally  bequeathed  to  a  child  of  one  family  to  the  children 
of  the  other  would  seem  to  be  foreign  to  the  intention  of  the  testa- 
tor. The  effect  of  such  a  construction  would  be,  that  if  each  had 
one  child,  and  one  had  a  second  child  born  which  only  lived  an 
hour,  —  the  estate  which,  if  the  second  child  had  not  been  born, 
would  have  been  divisible  in  moieties  between  the  two  children, 
would  become  divisible  thus,  —  in  three-eighths  and  five^ighths. 
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Such  a  consequence  does  not  appear  consistent  with  the  testator's 
intention. 

So  far,  I  think,  we  arrive  with  tolerable  safety  at  the  conclusion 
that  the  moieties  are  to  be  kept  distinct.  It  remains  to  be  con- 
sidered whether  the  last  clause  alters  this  conclusion.  After  much 
consideration  of  that  clause,  I  think  that  it  does  not  alter  the  dis- 
tributive character  of  the  previous  dispositions.  I  think  that  the 
word  "  either  "  in  it  must  be  construed  "  one."  For  we  have  not 
only  the  words  ^^  shall  not  have  been  applied  or  disposed  of  for  the 
purposes  aforesaid,"  but  there  are  also  the  words, "  or  any  part 
thereof"  in  the  clause  having  reference  to  the  death  of  children 
without  attaining  a  vested  interest.  And  upon  no  other  construc- 
tion than  that  of  applying  the  clause  to  the  several  moieties  do  I 
see  how  a  child  could  attain  a  vested  interest  in  part,  without 
attaining  a  vested  interest  in  the  whole. 

My  construction,  therefore,  of  the  will  is,  that  all  the  clauses  of 
the  will  are  to  be  read  distributively,  and  that  if  Miss  Edwards 
dies  without  children,  her  moiety  will  go  to  the  heir  and  next  of 
kin,  and  not  to  the  Chapmans. 

Then  arises  the  question  upon  the  construction  of  .the 
statute.   And  this  question  is  confined  to  Miss  Edwards's  *  chil-    *  72 
dren's  moiety,  there  being,  as  I  understand,  no  dispute  as  to 
the  Chapman  moiety. 

The  question  is.  Miss  Edwards  having  no  children,  what  becomes 
of  the  income  of  the  moiety  given  to  her  children,  accrued  after 
the  expiration  of  the  twenty-one  years  from  the  testator's  death, 
and  of  the  income  of  the  fund  accumulated  from  that  moiety  dur^ 
ing  the  twenty-one  years.  Now  it  seems  to  me  that  in  any  event 
the  heir  and  next  of  kin  must  be  entitled. 

Either  the  statute  applies,  or  it  does  not.  If  the  statute  applies, 
one  or  other  of  these  consequences  must  follow :  either  its  effect 
must  be  to  strike  the  trust  for  accumulation  out  of  the  will,  as  in 
Eyre  v.  Mar9den  and  Boyce  v.  McDonald^  or  it  must  constitute  a 
statutory  disposition  of  the  income  in  favour  of  the  persons  enti- 
tled, subject  to  the  trust  for  accumulation.  In  the  former  case, 
the  heir  and  next  of  kin  must  take  as  upon  an  intestacy.  In  the 
latter  they  must  take  under  the  statutory  disposition,  for,  there 
being  no  child  of  Miss  Edwards,  there  is  no  person  who  can  take 
before  them.  The  income  cannot  remain  to  abide  the  event  of 
Miss  Edwards  having  children,  because  the  statute  says  it  shall  go 

[67] 


*  72  CASES  IN   CHANCERY. 

to  and  be  received  by  the  person  who  would  be  entitled  if  there 
was  no  trust  for  accumulation.  There  is  no  person  but  the  heir 
and  next  of  kin  to  whom  it  could  go,  or  by  whom  it  could  be 
received. 

But  if  the  statute  does  not  apply,  or,  in  other  words,  if  these 
are  portions  within  the  meaning  of  the  exception,  then  there  is  a 
valid  trust  for  accumulation  during  the  life  of  Miss  Edwards.  But 
as  there  is  now  no  possibility  of  her  having  children,  the  trust  is 
to  accumulate  for  the  benefit  of  the  heir  and  next  of  kin ;  that  is 

to  say,  they  have  vested  interests,  subject  to  be  divested 
*  73    •  only  in  an  event  which  cannot  happen.     And  having  vested 

interests  in  the  capital  to  be  accumulated  for  their  benefit, 
they  are  entitled  to  present  payment. 


PEACOCK  V.  STOCKPORD.i 

1853.    January  31.    Before  the  Lords  Justices. 

A  testator  bequeathed  life  interests  in  four  distinct  funds  to  four  nieces  respec- 
tively, and  directed  that,  upon  the  decease  of  any  or  either  of  them,  the  prin- 
cipal of  the  fund  the  interest  of  which  was  to  be  received  by  her  or  them 
should  be  held  in  trust  for  '*  the  benefit  of  all  and  every  the  lawful  children  of 
her  or  them  so  dying  and  of  the  survivors  or  survivor  of  my  other  nieces  here- 
inbefore named  in  equal  shares.^'  One  of  the  nieces  having  died,  leaving  two 
children :  Held,  that  her  fund  was  divisible  among  these  children  and  among 
the  children  of  the  three  other  nieces ;  it  being  proper  to  give  some  force  to 
the  word  **  of,"  and  that  word  being  referable  to  the  word  **  children  ^^  as  the 
last  antecedent.* 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Kin- 
DEBSLET,  upon  the  petition  of  Thomas  Bonnett  and  Michin  Lake, 
two  of  the  defendants. 

The  question  was  as  to  the  construction  of  the  will  of  Thomas 
Slaughter,  dated  the  22d  of  April,  1823,  whereby  the  testator, 
among  other  bequests,  gave  and  bequeathed  to  his  executors  and 
trustees  9000Z.  new  4/.  per  cent  bank  annuities,  a  bond  condi- 

«  S.  C,  7  De  G.,  M.  &  G.  129. 

'  See  2  Jarman  Wills  (3d  £ng.  ed.),  185;  Hawkins  v.  Hamerton,  16  Sim. 
410 ;  Darby  v.  Darby,  18  Beav.  412 ;  Be  Davies,  29  Beav.  98. 
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tioned  for  the  replacement  of  lOOOJ.  3/.  per  cent  consolidated  bank 
annuities,  a  debt  of  15007.  due  to  the  testator,  and  a  sum  of  8500Z. 
3/.  per  cent  consolidated  bank  annuities :  upon  trust,  in  the  first 
place,  immediately  after  the  testator's  decease,  to  pay  the  dividends, 
interest,  and  annual  proceeds  of  5000/.,  part  of  the  sum  of  9000Z. 
42.  per  cent  bank  annuities,  and  the  bond  debt  above  mentioned, 
to  his  niece  the  defendant  Sarah  Stockford  for  her  life  for  her  sepa- 
rate use ;  and  upon  further  trust  to  pay  the  dividends,  interest, 
and  annual  proceeds  of  the  sum  of  2000Z.  other  part  of  the  sum 
of  9000/.  4/.  per  cent  bank  annuities  to  his  niece  (another  defend- 
ant) Elizabeth  Edmonds  for  her  life  for  her  separate  use ;  and 
upon  further  trust  to  pay  the  dividends,  interest,  and  annual  pro- 
ceeds of  the  sum  of  2000/.,  remainder  of  the  simi  of  9000/. 
4/.  per  cent  bank  annuities,  *  to  his  niece  (another  defendant)  *  74 
Ann  Mann  for  her  life  for  her  separate  use ;  and  upon  further 
trust,  as  to  the  debt  of  1500/.,  to  reinvest  the  principal,  when 
paid,  in  the  stock  of  new  4/.  per  cent  annuities,  and  in  the  mean 
time,  and  also  after  such  reinvestment,  to  pay  the  dividends,  inter- 
est, and  annual  proceeds  to  his  niece  (another  defendant)  Ann 
Burnett  for  her  life  for  her  separate  use ;  and  upon  further  trust  to 
pay  the  dividends,  interest,  and  annual  proceeds  of  the  sum  of 
3500/.  3/.  per  cent  consolidated  bank  annuities  to  Mary  Slaughter 
for  her  life  for  her  separate  use ;  and  after  her  decease  to  stand 
possessed  of  and  interested  in  the  said  sum  of  3500/.  8/.  per  cent 
consolidated  bank  annuities  in  trust  to  pay  the  dividends,  interest, 
and  annual  proceeds  thereof  unto  his  nieces  Ann  Mann  and  Eliza- 
beth Edmonds  in  equal  shares  and  proportions  during  their  joint 
lives  and  for  their  separate  use. 

The  will  then  proceeded  as  follows:  "  And  upon  the  decease  of 
any  or  either  of  my  said  nieces  Sarah  Stockford,  Elizabeth  Ed- 
^monds,  Ann  Mann,  and  Ann  Burnett,  to  stand  and  be  possessed  of 
the  principal  sum  or  sums  (the  interest  or  dividends  of  which  is  to 
be  paid  to  or  received  by  her  or  them  during  their  lives),  in  trust 
for  the  benefit  of  all  and  every  the  lawful  children  of  her  or  them 
so  dying,  and  of  the  survivors  or  survivor  of  my  other  nieces  here- 
inbefore named,  in  equar  shares  and  proportions,  the  respective 
shares  of  such  child  or  children  as  may  be  a  son  or  sons  to  be  paid 
or  assigned  and  transferred  to  him  or  them,  as  and  when  he  or 
they  shall  attain  his  or  their  age  or  ages  of  twenty-one  years 
respectively,  and  the  share  or  shares  of  such  as  may  be  daughters 
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on  their  respectively  attaining  that  age  or  being  married,  and  the 
interest  and  dividends  thereof  or  any  part  or  parts  of  the  principal 

to  be  sooner  disposed  of  and  applied  for  his  and  their  edu- 
*75    cation,  maintenance,  preferment,  *or  advancement  in  the 

world  in  such  manner  as  the  said  trustees  and  executors 
shall  think  fit.  Provided  always,  and  my  will  also  is,  that  if 
either  or  any  such  child  or  children  shall  die  without  leaving  issue 
before  he,  she,  or  they  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  before  she  or  they  shall  be  married, 
then  the  share  or  shares  of  him,  her,  or  them  so  dying  as  afore- 
said, or  so  much  thereof  as  shall  not  havQ  been  applied  and  dis- 
posed of  for  his,  her,  and  their  preferment  or  advancement  in  the 
world,  shall  from  time  to  time  go  to  the  survivor  and  survivors  of 
such  children,  and  be  paid,  applied,  assigned,  and  transferred  to 
him,  her,  or  them  equally,  share  and  share  alike,  at  such  time  or 
times  and  in  the  same  manner  as  is  hereinbefore  mentioned  and 
expressed  touching  his,  her,  and  their  original  share  and  shares." 

The  testator  died  on  the  23d  of  August,  1828.  He  lea  his 
four  nieces  him  surviving.  One  of  them,  Sarah  Stockford,  had 
never  been  married.  Another  of  them,  Elizabeth  Edmonds, 
had  never  had  any  child.  A  third,  Ann  Burnett,  had  had  four 
children,  of  whom  two  were  still  living,  but  the  other  two  had 
died  in  the  lifetime  of  the  testator.  The  fourth  niece,  Ann  Mann, 
had  had  two  children,  Mary  Ann  Mann  and  Harnet  the  wife  of 
John  Butt,  both  of  whom  were  still  living. 

Ann  Mann  having  died  on  the  12th  of  September,  1852,  a  peti- 
tion was  presented  for  the  distribution  of  the  funds  to  the  income 
of  which  she  was  entitled  for  her  life,  and  upon  that  petition  the 
order  now  appealed  from  was  made  by  the  Vice-Chancellor, 
deciding  that  the  fund  representing  the  2000Z,  il.  per  cent  annu- 
ities, in  which  she  had  a  life  interest,  became  divisible  upon  her^ 

death  in  five  equal  shares  between  the  three  surviving  nieces 
*  76    of  the  testator  and  the  two  daughters  of  Ann  Mann,  that  *  is 

to  say,  between  Sarah  Stockford,  Elizabeth  Edmonds,  and 
Ann  Burnett,  and  Mary  Ann  Mann  and  Harriet  Butt  and  their 
incumbrancers,  in  equal  shares. 

Mr,  Rolt  and  Mr.  GHffard  appeared  for  the  appellants. 

Mr.   Bucon^  Mr.  Latv^  and  Mr.  Baggallay^  for  different  re- 
spondents. 
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The  arguments  and  authorities  relied  upon  appear  from  the 
judgment. 

The  Lord  .  Justice  Turner,  after  stating  to  the  effect  above 
mentioned,  said :  We  have  felt  the  great  weight  which  is  due  to 
the  opinion  of  the  Yice-Chancellor  in  this  case,  and  it  is  with 
great  reluctance  we  difier  from  him  upon  a  question  open  to  so 
much  doubt ;  but,  after  repeatedly  considering  this  will,  we  have 
been  unable  to  satisfy  our  minds  that  the  construction  he  has  put 
upon  it  is  correct. 

This  construction,  w^ich  lets  in  the  surviving  nieces  or  niece  to 
take  equally  with  the  children  of  any  niece  or  nieces  who  may  die, 
appears  to  us  to  be  open  to  many  objections.  It  would,  if  the 
words  survivors  or  survivor  be  read  in  their  natural  sense,  give  to 
each  of  the  nieces  a  contingent  interest  in  the  capital  of  the  fund, 
to  the  income  of  which  the  other  nieces  were  entitled  for  their 
lives ;  and,  if  the  last  surviving  niece  should  die  without  having 
had  a  child,  the  capital  of  the  fund,  to  the  income  of  which  she 
was  entitled,  would  fall  into  the  residue.  If,  on  the  other  hand, 
the  words  "  survivors  or  survivor  "  be  construed  in  the  artificial 
sense  of  ^'  others  or  other,"  ^  and  any  one  of  the  nieces  died, 
without  having  had  a  child,  the  other  nieces  would  take  the  capital, 
to  the  income  of  which  the  deceased  niece  had  been  entitled 
to  *  the  exclusion  of  the  niece  so  dying.  Each  niece  would  *  77 
take  a  reversionary  interest  in  the  fiinds  in  which  the  others 
took  life  interests.  It  is  most  improbable  that  the  testator  could 
have  entertained  such  intentions  as  these ;  and  we  are  satisfied, 
ftom  these  and  other  considerations,  that  a  construction  which 
leads  to  such  consequences  ought  not  to  be  adopted  by  the  Court, 
unless  it  is  absolutely  driven  to  it. 

Another,  and,  as  it  seems  to  us,  a  more  probable  intention  to  be 
imputed  to  the  testator,  is,  that  the  children  of  each  niece  were  to 
take  the  capital,  in  which  their  parents  took  a  life  interest,  and 
that  the  survivors  or  others  of  the  nieces  were  to  take  the  capital 
if  the  deceased  niece  had  no  children.  But,  probable  as  this 
intention  is,  we  think  the  words  of  the  will  do  not  warrant  us  in 
adopting  that  construction.  It  could,  we  think,  be  arrived  at  only 
by  interpolating  after  the  limitation  to  the  children,  and  before  the 

^  See  2  Jarman  Wills  (3d  Eng.  ed.)>  648  d  atq. 
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limitation  to  the  survivors,  the  words  "  if  there  shall  be  no  chil- 
dren ;  "  and  if  a  sensible  construction  can  be  put  upon  the  words 
as  they  stand,  it  is  clear  that  we  should  not  be  justified  in  making 
any  interpolation. 

Being,  then,  satisfied  that  the  surviving  nieces  cannot  take  with 
the  children  of  the  deceased  nieces,  and  that  the  construction, 
which  would  give  the  shares  of  the  deceased  nieces  to  their  chil- 
dren, and,  in  default  of  children,  to  the  survivors  or  others  of  the 
nieces,  cannot  be  maintained,  it  seems  to  us  to  follow,  as  almost  a 
necessary  conclusion,  that  the  parties  to  take  the  fund  in  question 
must  be  the  children  of  all  the  nieces.  Fqr,  the  surviving  nieces 
being  excluded,  the  children  are  to  take,  and,  as  each  class  does 

not  take  its  parent's  share,  all  must  take  together. 
*  78  *  Each  step,  however,  by  which  we  have  arrived  at  this 
result,  is  open  to  doubt  and  difficulty,  and  we  should  have 
felt  even  more  hesitation  upon  the  case  than  we  have,  if  we  had 
not  found  authority,  which,  in  our  opinion,  supports  the  conclusion 
to  which  we  have  come. 

In  cases  of  this  nature  we  think  that  the  only  safe  course  is  to 
adhere  to  the  words  of  the  will,  to  give  effect  to  all  of  them,  and 
to  construe  them  according  to  the  ordinary  rules.  Now,  in  this 
case,  the  terms  of  the  disposition  are,  ^'  In  trust  for  the  benefit  of 
all  and  every  the  lawful  children  of  her  or  them  so  djring  and  of  the 
survivors  or  survivor  of  my  other  nieces ; "  not, "  in  trust  for  the  ben- 
efit of  the  children  of  her  or  them  so  dying  and  the  survivors  or 
survivor  of  my  other  nieces."  Had  the  disposition  been  in  the  latter 
form,  the  surviving  nieces  must,  we  think,  have  been  held  entitled, 
according  to  the  decision  in  Lugar  v.  Harmariy  (a)  and  what  is 
said  in  Doe  v.  Joinville.  (6)  In  Lugar  v.  Harman  there  was  a 
gift  of  residue  to  H.  for  life,  and  after  his  death  "  to  be  divided 
equally  amongst  the  children  of  my  late  cousin  Edward  Lugar  and 
my  cousin  P.  Fearis  and  their  lawful  representatives,"  and  it  was 
held  that  P.  Fearis,  and  not  his  children,  took  with  the  children 
of  E.  Lugar  ;  but  it  may  be  collected  from  the  report  that  had  the 
word  "  of"  been  introduced  between  the  words  "  my  cousin  P.  F.," 
the  decision  would  have  been  the  other  way ;  and  we  think  this 
distinction  is  well  founded,  for  it  is  an  undoubted  general  rule  that 
some  effect  is  to  be  given  to  every  word  of  a  will,  and  the  con- 

(a)  1  Cox,  250.  (b)  d  East,  172. 
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stniction  suggested  would  have  been  necessary  to  give  some  effect 
to  the  word  "of."  Assuming  that  we  are  right  in  considering 
tiiat,  in  the  absence  of  the  introductory  word  "  of,"  the  sur- 
viving nieces  would  have  been  *  entitled,  the  same  principle  of  *  79 
construction  seems  to  us  to  govern  the  present  case,  for  then, 
in  order  to  give  the  word  "  of"  some  effect,  it  would  be  necessary 
to  refer  it  to  the  children.  It  was  said,  however,  that  effect  would 
be  given  to  it  by  referring  it  to  the  words  "  for  the  benefit "  by 
which  the  sentence  is  introduced :  in  effect,  reading  the  sentence 
as  if  it  stood,  "  In  trust  for  the  benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dying,  and  for  the  benefit  of  the  sur- 
vivors or  survivor  of  my  other  nieces ; "  but  we  think  this  would 
not  be  consistent  with  the  ordinary  rules  of  construction,  for  in 
Noy's  Maxims  we  find  this  rule  laid  down,  —  "  Ad  proximum  ante- 
cedens  fiat  relatioy  nisi  impediatur  serUentia^  (a)  And  several 
ilistances  are  cited  in  support  of  it. 

Upon  the  whole,  therefore,  the  conclusion  at  which  we  have 
arrived,  after  much  doubt  and  hesitation,  is,.that  the  Vice-Chan- 
cellor's order  must  be  altered,  and  it  must  be  declared  that  this 
fund  is  divisible  in  fourths  amongst  the  four  children  of  the  nieces, 
and  directions  must  be  given  accordingly. 

The  Lord  Justice  Knight  Bruce  concurred. 
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1853.    January  25,  28,  29.    February  14  and  15.    March  4.   Before  the  Lords 

Justices.  (5) 

Slaves  in  the  West  Indies  were  bequeathed  to  executors,  upon  trusts  for  a  niece 
of  the  testator  for  her  life  with  remainder  to  her  children.  The  executors 
having  renounced  and  disclaimed,  administration  with  the  will  annexed  was 
granted  to  the  niece,  who  afterwards  married  a  minor.  Before  her  husband 
had  attained  twenty-one,  the  husband  and  wife  executed  a  settlement,  reciting 
that  the  husband  was,  in  right  of  the  wife,  possessed  of  the  slaves,  theretofore 
the  property  of  her  late  uncle ;  but  not  in  any  manner  referring  to  the  will. 
The  settlement  purported  to  assign  the  slaves  to  trustees,  in  trust  to  sell  and 

(a)  Page  4,  Bythewood^s  edit. 

(6)  The  Lord  Chancellor  was  present  during  a  part  of  the  argument. 
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invest  the  proceeds  and  pay  the  income  for  the  separate  use  of  the  wife  for 
life,  without  power  of  anticipation,  with  trusts,  by  way  of  remainder  to  the 
children  of  the  marriage.  Before  the  husband  came  of  age  the  husband  and 
wife  sold  the  slaves  without  noticing  the  settlement  in  the  contract,  but  paid 
part  of  the  purchase-money  to  one  of  the  trustees  of  the  settlement,  the  other 
trustees  not  concurring  in  or  being  in  fact  aware  of  the  sale  or  payment.  An 
amicable  bill  was  then  filed  on  behalf  of  the  infant  children  of  tbe  marriage, 
to  have  the  trusts  of  the  settlement  carried  into  execution,  or  a  new  settlement 
made  in  conformity  with  an  offer  of  the  husband  to  execute  such  settlement 
on  receiving  35002.  out  of  the  wife's  fortune.  This  bill  contained  an  allegation 
that  the  proceeds  of  the  slaves  had  been  invested  in  the  names  of  the  trustees. 
The  trustees,  by  their  answer,  admitted  the  truth  of  this  allegation.  The 
husband  and  wife,  answering  separately,  disputed  the  validity  of  the  settle- 
ment, and  stated  that  the  wife  was  not  intended  to  be  bound  by  it ;  but  the 
husband  offered  to  execute  a  settlement  on  the  above  terms.  The  decree 
declared  the  settlement  void,  and  directed  a  new  settlement  to  be  made  upon 
the  footing  of  the  husband^s  offer.  A  settlement  was  accordingly  executed, 
and  the  35002.  paid  to  the  husband.  Aflerwards  it  was  discovered  that  the 
admission  in  the  trustees*  answer  was  incorrect,  the  trustee  who  received  thi 
proceeds  of  the  slaves  having  applied  the  money  to  his  own  use,  and  having 
by  false  statements  induced  his  co-trustees  to  believe,  and  upon  their  answer 
admit,  that  the  investment  in  their  names  and  his 'had  been  made  as  there 
stated.  His  circumstances  were  such  that^ny  attempt  to  recover  the  amount 
at  any  period  would  have  been  hopeless.  More  than  twenty  years  after  the 
wife  was  aware  of  these  circumstances  she  instituted  a  suit  against  the  co- 
trustees to  make  them  personally  liable  for  the  breach  of  trust.     Held, 

First,  That  the  above  facts,  independently  of  the  admission  of  the  co-trustees  in 
their  answer,  did  not  render  them  personally  liable  in  respect  of  the  proceeds 
of  the  sale  of  the  slaves,  the  title  of  the  settlors  not  having  been  such  as  to 
enable  the  trustees  legally  to  possess  themselves  of  the  fund.* 

Secondly,  That  in  the  circumstances  of  the  case  that  admission  did  not  create 
any  such  liability. 

Senile,  that  a  clause  restraining  a  married  woman  from  anticipation  does  not 
exempt  her  from  the  ordinary  consequences  of  lapse  of  time  and  acquiescence. 

Semble,  that  in  the  circumstances  above  stated,  the  administratrix  committed  a 
breach  of  trust  by  marrying  without  providing  for  the  security  of  the  trust 
property. 

Semble,  that  having  by  her  separate  answer  in  the  first  suit  stated  that  the  first 
settlement  was  not  intended  to  be  binding  upon  her,  she  could  not  afterwards 
sue  the  trustees  for  non-performance  of  the  trusts  of  it, 

SembU,  that  her  having  concealed  from  them  the  nature  of  her  title  when  she 
assumed  to  settle  the  funds,  would  of  itself  have  been  a  defence  to  such  a 
suit. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Parkeb, 
reported  5  De  Gex  &  Smale,  702. 

*  See  Pearce  v,  Pearce,  22  Beav.  250. 
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*  The  following  statement  of  the  facts  of  the  case  is  trans-    *  81 
posed  to  this  place  from  the  commencement  of  the  judgment 
of  the  Lord  Justice  Tubner  :  — 

The  bill  was  filed  by  Mary  Derbishire,  the  wife  of  Henry  Grant 
Derbishire,  by  her  next  friend,  mainly  for  the  purpose  of  charging 
some  trustees  and  representatives  of  deceased  trustees  and  the 
husband  of  the  plaintiff  with  the  sum  of  4869/.  Us.  8d.  SI.  per 
cent  consolidated  annuities,  and  the  dividends  thereon.  There 
was  a  subordinate  part  of  the  case  which  had  reference  to  the 
dividends  upon  a  proof  against  the  estate  of  Marsh  &  Go.  for  the 
sum  of  8500Z.,  the  cash  with  which  the  4869/.  Us.  Bd.  consols  was 
represented  to  have  been  purchased,  and  to  tbe  application  of  these 
latter  dividends;  but  the  main  part  of  the  case  related  to  the 
above-mentioned  stock. 

The  equity  of  the  bill,  as  to  this  part  of  the  case,  was  summed 
up  by  the  following  pretence  and  charge.  And  the  said  defend- 
ants, Francis  Home,  William  P.  de  Bathe,  Charles  Hoare,  Henry 
Merrick  Hoare,  Sir  Orford  Gordon,  John  Hogge,  and  Thomas 
Deane  Shute,  sometimes  pretend  that  the  said  sum  of  4869/.  Us. 
3J.  8/.  per  cent  consolidated  bank  annuities,  and  the  other  moneys 
arising  from  tiie  said  negro  and  other  slaves  as  aforesaid,  were  in 
some  manner  lost  to  the  said  trust  estate  by  means  of  the  fraud 
of  the  said  Henry  Fauntleroy,  and  without  any  neglect  or 
default  of  the  said  Sir  Hildebrand  *  Oakes,  Jabez  Mackenzie,  *  82 
Sir  William  P.  de  Bathe,  and  Francis  Home ;  whereas  the 
plaintiff  charges  the  contrary  of  such  pretence  to  be  the  truth,  but 
that,  in  any  event,  the  estate  of  the  said  Sir  Hildebrand  Oakes, 
and  the  said  Sir  William  P.  de  Bathe,  and  Francis  Home,  are 
liable  for  the  acts  and  defaults  of  the  said  Henry  Fauntleroy,  they 
having  autiiorized,  or,  at  all  events,  knowingly  permitted  him  to 
receive  the  said  sum  of  8500/.  on  behalf  of  himself  and  the 
said  Sir  Hildebrand  Oakes,  Sir  William  P.  de  Bathe,  and  Francis 
Home.  So  that  the  case  which  in  this  respect  the  plaintiff  sought, 
to  establish  was  the  liability  of  the  trustees  (who,  or  whose  estates, 
were  sought  to  be  charged),  by  reason  of  their  having  authorized! 
or  permitted  Fauntleroy,  their  co-trustee,  to  receive  the  8600/.,  in*-^ 
Tolving  a  charge  of  neglect  on  their  part  for  not  having  themselves 
got  in  or  seen  to  the  investment  of  that  sum. 

The  circumstances  of  the  case  were  the  following :  — 

Sir  John  Stuart  being  entitled,  among  other  property,  to  a  gang. 
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of  slaves  belonging  to  a  plantation  in  one  of  the  Bahama  Islands, 
by  his  will,  dated  the  5th  of  March,  1801,  gave  to  the  plaintiff, 
then  Miss  Mary  Fenwick,  the  whole  residue  of  his  property,  real 
and  personal,  wheresoever  the  same  might  be,  and  directed  that 
the  interests  or  annual  proceeds  thereof  should  be  applied,  as  far 
as  might  be  necessary,  towards  her  education  and  maintenance 
until  she  attained  the  age  of  twenty-one  years,  at  which  period  be 
directed  that  she  might  receive  from  his  estate  the  principal  sum 
of  600Z.  sterling,  together  with  the  savings  of  interest  during  her 
minority,  with  all  the  plate,  pictures,  jewels,  trinkets,  or  articles 
of  household  use,  belonging  to  him,  for  her  own  absolute 

*  83    *  use  and  disposal ;  after  which  appropriation  the  testator 

directed  that  his  entire  remaining  principal  property,  real 
and  personal,  might  be  so  settled  upon  his  said  niece,  that  in  the 
^vent  of  her  marriage,  either  then  or  at  any  future  period,  the  said 
property  might  be  secured  to  herself,  with  reversion  at  her  decease, 
accbrding  to  her  own  choice  of  distribution,  to  any  such  children 
:as  she  might  have,  independently  of  any  right  or  power  of  her 
husband  therein,  and  that  the  entire  annual  proceeds  or  interest 
thereof  might  be  paid  to  her,  in  half-yearly  payments,  for  her  own 
use  and  appropriation  during  her  life,  subject  to  a  condition  thus 
expressed :  '^  On  condition,  nevertheless,  that  she  resides  in 
Europe,  for  which  she  shall  enter  into  such  proportional  bond  or 
engagement  in  favour  of  her  next  heirs  under  this  my  will  as  my 
executors,  whom  I  appoint  also  trustees,  are  hereby  directed  to 
require."  And  the  testator  nominated  Charles  Shaw,  James 
Simpson,  and  Frederick  Booth,  executors  of  his  will. 

The  testator  died  in  March,  1815.  The  executors  and  trustees 
renounced;  and  on  the  80th  of  May,  1815,  letters  of  adminis- 
tration, with  the  will  annexed,  were  granted  to  the  plaintiff. 

.  In  the  month  of  January,  1817,  the  plaintiff  married  Henry 
^Grant  Derbishire,  who  was  then  an  infant.  There  was  no  settlement 
lupon  the  marriage,  and  on  the  19th  of  November,  1818,  the  plain- 
tiff and  Mr.  Derbishire,  he  being  then  still  an  infant,  entered  into 
an  agreement  for  the  sale  of  the  slaves,  which  was  as  follows : 
^'  Articles  of  agreement  made  and  entered  into  this  19th  day  of 
November  in  the  year  of  our  Lord  1818,  between  Henry  Grant 
Derbishire,  of  Crawford   Street,  Portman   Square,  in  the 

*  84    county  of  Middlesex,  Esquire,  and  Mary  his  wife,  *  late  Mary 

Fenwick  (the  niece,  residuary  legatee,  and  administratrix, 
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with  the  will  and  codicil  annexed,  of  General  Sir  John  Stuart,  late 
of  Clifton,  in  the  county  of  Gloucester,  deceased)  of  the  first  part ; 
Henry  Wood,  of  Liverpool,  in  the  county  palatine  of  Lancaster, 
merchant,  of  the  second  part ;  and  John  Moss,  of  Liverpool  afore- 
said, banker,  of  the  third  part :  Whereas  the  said  Sir  John  Stuart 
was  in  his  lifetime,  and  at  the  time  of  his  death,  possessed  of  and 
entitled  to  a  gang  or  number  of  various  negro  slaves,  consisting  of 
the  several  persons  mentioned  and  specified  in  the  schedule  here- 
under written  or  hereto  annexed,  and  late  in,  upon,  about,  or 
belonging  to  a  certain  plantation  called  Stuart's  Manor,  in  the 
island  of  Exuma,  Bahamas,  in  the  West  Indies,  and  elsewhere  in 
the  said  island :  and  whereas  the  said  John  Stuart  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  the 
5th  day  of  March,  1801,  and  thereby  (after  making  certain  bequests 
therein  specified)  gave  and  bequeathed  unto  his  beloved  niece  the 
said  Mary,  the  wife  of  the  said  Henry  Grant  Derbishire,  then  Mary 
Penwick,  the  whole  residue  of  his  property,  real  and  personal, 
wheresoever  the  same  might  be,  subject  to  certain  limitations  and 
restrictions  therein  fully  stated ;  and  the  said  testator  appointed 
the  said  Mary  Derbishire  executrix,  together  with  Charles  Shaw, 
James  Simpson,  and  Frederick  Booth,  Esquires,  executors  of  his 
said  will ;  and  the  said  Sir  John  Stuart,  on  the  24th  day  of  May, 
1815,  made  and  published  a  codicil  to  his  said  will,  without  in  any 
manner  revoking  the  same :  and  whereas  the  said  Sir  John  Stuart 
departed  this  life  on  or  about  the  2d  day  of  April,  1815,  without 
having  revoked  or  altered  his  said  will  or  the  codicil  thereto,  and 
the  said  Charles  Shaw,  James  Simpson,  and  Frederick  Booth, 
having  in  due  form  of  law  renounced  the  execution  thereof,  admin- 
istration, with  the  will  annexed,  of  all  and  singular  the 
goods,  chattels,  *  and  credits  of  the  said  testators,  was  on  or  *  85 
about  the  80th  day  of  May,  1815,  duly  granted  by  the  Pre- 
rogative Court  of  Canterbury  to  the  said  Mary  Derbishire  during 
her  residence  in  Europe,  but  no  further  or  otherwise ;  and  the  said 
Mary  Fenwick  hath  since  intermarried,  and  is  now  the  wife  of  the 
said  Henry  Grant  Derbishire:  now  these  presents  witness  that 
the  said  Henry  Grant  Derbishire  and  Mary  his  wife  do  and  each  of 
them  doth  agree  with  the  said  Henry  Wood  to  sell  to  him  and 
deliver  or  cause  to  be  delivered  over  into  his  possession  in  manner 
hereinafter  mentioned  all  the  gang  and  number  of  male  and  female 
negro  slaves  late  of  and  belonging  to  the  said  Sir  John  Stuart, 
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deceased,  in,  npon,  about,  and  belonging  to  the  said  plantation 
called  Stuart's  Manor,  in  the  island  of  Exuma,  Bahamas,  and  else- 
where in  the  said  island,  which  were  late  the  property  of  the  said 
Sir  John  Stuart,  deceased,  and  of  or  to  which  the  said  Mary  Derbi- 
shire,  as  the  residuary  legatee  or  administratrix,  or  the  said  Henry 
Grant  Derbishire  in  her  right,  or  either  of  them,  or  any  person  or 
persons  as  their  agent  or  attorney,  is  or  are  possessed  or  entitled, 
and  which  are  mentioned  and  specified  in  the  schedule  hereunder 
written  or  hereto  annexed,  and  all  and  every  the  progeny  and  off- 
spring of  the  same  slaves,  together  with  all  and  every  the  clothes, 
apparel,  and  tools,  utensils  and  implements,  effects,  and  things, 
respectively  of  and  belonging  to  the  said  slaves,  and  every  or  any  or 
either  of  themi^  at  or  for  the  price  or  sum  of  4000/.,  subject  never- 
theless to  such  deduction  or  addition  as  is  hereinafter  mentioned, 
and  to  be  secured  in  the  manner  hereinafter  mentioned :  and  also 
that  they  the  said  Henry  Grant  Derbishire  and  Mary  his  wife, 
their  executors  and  administrators,  on  receiving  from  James 
Wood,  as  the  agent  of  the  said  Henry  Wood,  such  securities  for 
'  the  payment  of  the  said  before-mentioned  price  as  the  case 
*  86  may  be  as  are  *  hereinafter  mentioned,  shall  and  will,  at  the 
costs  and  charges  of  the  said  Henry  Wood,  his  executors, 
administrators,  or  assigns,  execute  by  tliemselves  or  by  their 
attorney  or  attorneys,  duly  authorized  for  tliat  purpose,  a  proper 
bill  of  sale,  or  other  necessary  instrument  or  instruments  of  assign- 
ment or  conveyance  for  assuring  and  conveying,  as  far  as  the  said 
Heniy  Grant  Derbishire  and  Mary  his  wife  lawfully  can  or  may, 
the  absolute  property  and  interest  in  the  before-mentioned  slaves, 
and  other  effects  and  things  hereinbefore  agreed  to  be  sold  and 
disposed  of  by  them  the  said  Henry  Grant  Derbishire  and  Mary 
his  wife,  with  their  appurtenances/'  [Then  followed  an  agree- 
ment on  the  part  of  the  purchaser  to  purchase  the  slaves,  and 
various  provisions  and  stipulations  incidental  to  the  contract.] 

Pending  the  treaty  for  this  sale  there  was  a  correspondence 
between  the  plaintiff  and  the  purchaser,  in  which  the  plaintiff 
referred  to  the  will.  On  the  day  next  following  the  date  of  the 
contract,  viz.  the  20th  of  November,  1818,  was  executed  the  first 
instrument  to  which  the  trustees  were  parties.  It  was  a  settle- 
ment of  that  date  made  between  Mr.  and  Mrs.  Derbishire,  of  the 
one  part,  and  Sir  Hildebrand  Oakes,  Bart.,  William  Plunket  de 
Bathe,  Esq.,  Francis  Home,  Esq.,  and  Henry  Fauntleroy,  Esq.,  of 
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the  other  part.  It  recited  the  marriage,  and  that  Mr.  Derbishire 
was  in  right  of  the  plaintiff  his  wife  possessed  of  or  entitled  to 
6658/.  15«.  of  lawful  money  of  Great  Britain,  and  was  also  entitled 
in  right  of  his  wife  to  the  sum  of  1888Z.  East  India  stock,  which 
had  been  transferred  unto  and  was  then  standing  in  the  name  of 
Mr.  Derbishire  in  the  books  kept  for  entering  the  transfer  of  East 
India  stock ;  and  that  Mr.  Derbishire  was  in  right  of  his  wife 
further  possessed  of  or  entitled  to  certain  negroes  or  other 
slaves,  *  amounting  in  number  to  seventy  or  thereabouts,  *  87 
theretofore  the  property  of  her  late  uncle.  Sir  John  Stuart, 
deceased,  and  which  were  then  or  lately  were  hired  out  to  a  Mr. 
Forbes,  and  that  it  was  lately  agreed  by  and  between  Mr.  and  Mrs. 
Derbishire  that  the  sum  of  6658Z.  158.  should  be  invested  in  the 
purchase  of  a  competent  share  of  3Z.  per  cent  consolidated  bank 
annuities  in  the  joint  names  of  Sir  Hildebrand  Oakes,  William  P. 
de  Bathe,  Francis  Home,  and  Henry  FaunUeroy,  and  that  the 
East  India  stock  should  be  transferred  into  the  same  names  ;  and 
that  it  was  also  agreed  that  the  aforesaid  negroes  or  slaves,  to- 
gether with  the  offspring  and  issue  of  the  females  of  the  negroes 
and  other  slaves  should  be  assigned  to  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  upon 
trust  to  sell  and  dispose  of  the  same.  By  the  first  witnessing  part 
it  was  declared  that  Sir  Hildebrand  Oakes,  William  P.  de  Bathe, 
Francis  Home,  and  Henry  Fauntleroy,  their  executors,  adminis- 
trators, and  assigns,  should  stand  and  be  possessed  of  the  sum  of 
85502.  lit.  Sd.  32.  per  cent  consolidated  bank  annuities  and  1888Z. 
East  India  stock,  then  respectively  standing  in  their  names  as 
tiiereinbefore  was  mentioned,  and  of  and  in  the  dividends,  interest, 
and  annual  produce  thereof,  upon  trust  either  to  permit  the  sums 
of  8550Z.  11^.  Bd.  8/.  per  cent  consolidated  bank  annuities  and 
18882.  East  India  stock  to  remain  in  their  then  actual  state  of  in- 
vestment, or  to  vary  the  same,  with  the  consent  of  H.  6.  Derbi- 
shire and  the  plaintiff  his  wife,  during  their  joint  lives,  and  after 
the  decease  of  either  of  them  with  tlie  consent  in  writing  of  the 
survivor  of  .them  during  his  or  her  life,  and  after  the  decease  of 
such  survivor  at  the  discretion  of  the  trustees  or  trustee  for  the 
time ;  and  to  stand  possessed  of  and  interested  in  all  and 
singular  the  trust  moneys,  stocks,  funds,  and  *  securities,  *  88 
and  the  interest,  dividends,  a^d  annual  produce  thereof, 
upon  trust  from  time  to  time  during  the  joint  lives  of  Henry  Grant 
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Derbishire,  and  the  plaintiff,  his  wife,  to  apply  the  interest,  divi- 
dends, and  annual  produce  as  the  plaintiff,  notwithstanding  her 
coverture,  should  from  time  to  time  by  any  writing  or  writings 
under  her  hand  (but  not  so  as  to  dispose  of  or  affect  the  same  in 
the  way  of  anticipation )  or  otherwise  direct  or  appoint,  and  in 
default  of  such  direction  and  appointment  into  her  own  hands  for 
her  separate  use.  And  after  the  decease  of  either  of  them,  Henry 
Grant  Derbishire  and  the  plaintiff,  to  pay  the  interest,  dividends, 
and  annual  produce  of  the  trust  moneys,  stocks,  funds,  and  secu- 
rities to,  or  permit  the  same  to  be  received  by  the  survivor  and 
his  or  her  assigns  during  his  or  her  life,  for  his  or  her  and  their 
own  proper  use  and  benefit ;  and  after  the  decease  of  the  survivor, 
to  stand  possessed  of  the  trust  funds,  in  trust  for  all  and  every  the 
children  and  child  of  Mr.  Derbishire  by  the  plaintiff  who  being  a 
son  or  sons  should  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or  marry,  to  be 
divided  between  or  among  them  if  more  than  one  in  equal  shares 
and  proportions,  and  if  there  should  be  but  one  such  child  the  whole 
to  be  in  trust  for  that  one  child.  And  the  deed  then  contained 
certain  trusts  relating  to  the  maintenance  and  education  of  the 
children,  and  limitations  by  way  of  accruer.  By  the  second  wit- 
nessing part,  for  a  nominal  consideration  Mr.  and  Mrs.  Derbishire 
assigned  unto  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis 
Home,  and  Henry  Fauntleroy,  their  executors,  administrators,  and 
assigns,  all  and  singular  the  thereinbefore-mentioned  negroes  and 
other  slaves  (amounting  in  number  to  seventy  or  thereabouts), 
together  with  the  offspring  and  issue  of  the  females  of  the  said 

negroes  or  other  slaves,  upon  trust,  as  soon  as  conveniently 
*89    *  might  be  (and  with  or  without  the  concurrence  of  Mr. 

Derbishire  and  the  plaintiff  his  wife),  absolutely  to  sell  and 
dispose  of  the  same  either  by  public  auction  or  private  contract 
to  any  person  or  persons  willing  to  become  the  purchaser  or  pur- 
chasers thereof,  for  such  price  or  prices  or  sum  or  sums  of  money 
as  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis  Home, 
and  Henry  Fauntleroy,  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  should  deem  proper, 
and  for  the  purposes  aforesaid,  to  enter  into,  make,  and  execute 
all  necessary  and  proper  sales,  contracts,  agreements,  assignments, 
acts,  deeds,  matters,  or  things,  whj^h  were  to  be  valid  and  effectual 
to  all  intents  and  purposes  whatsoever,  although  Mr.  and  Mrs. 
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Derbishire  should  not  join  therein  or  concur  therewith.  And  it 
was  thereby  agreed  and  declared  that  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their 
executors,  administrators,  and  assigns,  should  stand  and  be  pos- 
sessed of  and  interested  in  the  sum  or  sums  of  money  to  arise  or 
be  produced  by  any  sale  to  be  made  in  pursuance  of  the  trust 
lastly  thereinbefore  declared,  and  of  and  in  the  profits  to  arise  in 
ihe  mean  time  and  until  the  negroes  and  other  slaves  should  have 
been  so  sold  as  aforesaid,  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers,  provisos, 
agreements,  and  declarations  as  were  thereinbefore  expressed, 
declared,  and  contained  of  and  concerning  the  sum  of  85502.  11«. 
M.  82.  per  cent  consolidated  bank  annuities  and  18882.  East 
India  stock,  and  the  dividends,  interest,  and  annual  produce 
thereof  respectively,  or  as  near  thereto  as  circumstances  would 
admit. 

This  settlement,  therefore,  set  up  and  proceeded  upon  a  title 
totally  different  from  the  title  on  which  the   agreement 
^  for  the  sale  of  the  slaves  proceeded,  and  it  settled  the  *  90 
property  on  trusts  differing  from  those  limited  by  Sir  John 
Stuart's  wiU. 

Some  time  after  the  execution  of  this  settlement,  35002.,  part  of 
the  proceeds  of  the  slaves,  was,  as  alleged  by  this  bill,  received  by 
Henry  Grant  Derbishire,  and  paid  over  by  him. to  Henry  Faunt- 
leroy  upon  the  trusts  of  the  settlement.  The  evidence,  however, 
on  this  part  of  the  case  was  not  clear.  But  whatever  might  have 
been  the  true  state  of  the  case,  it  sufficiently  appeared  that  the 
trustees  ultimately  treated  and  considered  the  35002.  as  having 
been  paid  to  Fauntleroy  upon  the  settlement  trusts. 

Henry  Grant  Derbishire  attained  twenty-one,  according  to  his 
own  statement  in  his  answer,  in  July,  1821. 

He  then  disputed  the  settlement,  and  there  being  two  children 
bom  of  the  marriage,  a  bill  was  filed  in  the  names  of  the  children 
as  plaintiflb  against  Mr.  and  Mrs.  Derbishire  and  the  trustees.  It 
alleged  that  previously  to  and  at  the  time  of  the  marriage  Mrs. 
Derbishire  was  entitled  as  administratrix  and  sole  next  of  kin  of  Sir 
John  Stuart,  deceased,  to  the  sum  of  66582.  15«.  sterling,  the  sum 
of  18882.  East  India  stock  then  standing  in  the  name  of  Sir  John 
Stuart,  and  to  certain  negro  slaves  in  the  island  of  Little  Exuma, 
one  of  the  Bahama  Islands,  and  other  moneys  and  effects.    It 
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further  stated  the  indenture  of  settlement,  and  that  the  negro 
slaves  were  some  time  after  the  date  and  execution  of  that  deed, 
and  in  pursuance  of  the  trusts  thereof,  sold  or  disposed  of,  and 
produced  the  net  sum  of  36007.,  which  simi  of  85007.  had  been 
invested  in  the  purchase  of  the  sum  of  4869/.  11«.  3c2.  SL  per 

*  91  cent  consolidated  bank  annuities  *in  the  names  of  Sir  Hil- 

debrand  Oakes,  Sir  William  de  Bathe,  Francis  Home,  and 
Henry  Fauntleroy,  and  was  then  with  other  trust  stock  standing  in 
their  names.  It  further  stated  that  it  was  alleged  that  at  the  time 
the  settlement  was  executed  Mr.  Derbishire  was  under  the  age  of 
twenty-one  years.  It  further  stated  that  Mr.  and  Mrs.  Derbishire 
sometimes  alleged  that  they  were  willing  and  desirous,  if  the 
indenture  of  settlement  should  be  deemed  not  to  be  a  binding 
settlement,  to  make  and  execute  a  good,  valid,  and  effectual  settle* 
ment,  and  to  confirm  the  settlement  as  to  a  part  of  the  trust  funds 
for  the  benefit  of  the  then  plaintiffs  and  such  other  children  as  Mr. 
and  Mrs.  Derbishire  might  have,  on  receiving  a  part  only  of  the 
trust  funds,  and  that  Mr.  and  Mrs.  Derbishire  alleged  that  they  or 
Mr.  Derbishire  had  contracted  some  debts  in  the  maintenance  of 
themselves  and  the  then  plaintiffs  their  children,  and  otherwise,  to 
the  amount  of  3500/.  or  thereabouts,  and  that  they  were  desirous 
to  receive  out  of  the  trust  funds  the  sum  of  3500/.  only,  and  had 
proposed  to  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis ' 
Home,  and  Henry  Fauntferoy,  to  sell  out  and  dispose  of  so  much 
of  the  trust  funds  as  should  be  sufiicient  to  raise  the  sum  of  3500/. 
to  be  paid  to  Mr.  and  Mrs.  Derbishire  for  the  purpose  of  paying 
their  debts,  and  to  answer  their  then  present  occasions,  and  had 
proposed  and  offered,  on  receiving  and  being  paid  3500/.  as  afore- 
said, to  make  and  execute  any  proper  deed  or  instrument  for  con- 
firming the  settlement  with  respect  to  the  remainder  of  the  trust 
funds  or  effectually  to  settle  the  same  for  the  benefit  of  the  then 
plaintiffs  and  the  other  children  of  the  marriage.  The  prayer  was 
that  it  might  be  declared  by  the  Court  that  the  settlement  was  a 

valid  and  binding  settlement,  and  that  Sir  Hildebrand  Oakes, 

*  92   William  P.  de  Bathe,  Francis  Home,  *  and  Henry  Fauntleroy 

might  be  restrained  by  injunction  from  selling  or  disposing 
of  any  part  of  the  principal  of  the  trust  funds,  or  if  the  Court 
should  be  of  opinion  that  the  settlement  was  not  a  valid  and 
binding  settlement,  and  that  Mr.  and  Mrs.  Derbishire  were  entitled 
to  receive  any  part  of  the  principal  of  the  trust  fimds  or  the  pro- 
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ceeds  thereof,  then  that,  after  raising  and  paying  out  of  the  trust 
funds  the  sum  of  3500Z.  to  Mr.  and  Mrs.  Derbishire,  a  proper  settle- 
ment might  be  made  of  the  remainder  of  the  trust  funds,  according  to 
the  aforesaid  proposal  and  offer  of  Mr.  and  Mrs.  Derbishire,  such  new 
settlement  to  be  approved  of  by  one  of  the  Masters  of  the  Court. 
All  the  defendants  to  this  bill,  except  Sir  William  P.  de  Bathe 
(who  was  then  abroad  out  of  the  jurisdiction),  appeared  and  put 
in  their  answers,  the  same  solicitors  acting  for  all  the  parties ;  and 
all  the  answers  were  put  in  without  oath,  but  were  signed  by  the 
several  defendants.  These  answers  admitted  the  several  state* 
ments  in  the  bill,  but  Mr.  and  Mrs..  Derbishire,  who  answered 
separately,  denied  the  validity  of  the  settlements,  and  stated  that  it 
was  not  intended  to  be  binding  upon  Mrs.  Derbishire.  By  a  decree 
made  in  the  suit,  dated  the  20th  of  June,  1822,  it  was  referred  to 
the  Master  to  inquire  and  state  to  the  Court  whether  any  debts  of 
Sir  John  Stuart  remained  unpaid  on  the  20th  of  November,  1818, 
which  were  a  charge  upon  his  assets  and  payable  thereout.  And 
it  was  ordered  that  the  Master  should  inquire  and  state  to  the 
Court  whether  Mr.  Derbishire  was  of  the  age  of  twenty-one  years 
when  the  settlement  was  executed  by  him. 

Sir  Hildebrand  Oakes  died  in  the  montli  of  September,  1822. 
The  defendants  Charles  Hoare  and  Charles  Merrick  were  his  legal 
personal  representatives. 

*  The  Master,  by  his  report,  dated  the  14th  of  May,  1823,  *  93 
after  finding  that  there  was  no  debt  of  the  ''  intestate  "  Sir 
John  Stuart  which  remained  unpaid  on  the  20th  of  November, 
1818,  which  was  a  charge  upon  his  assets  and  payable  thereout, 
except  a  debt  of  1402.  which  had  been  paid  by  Mr.  Derbishire, 
found  that  Mr.  Derbishire  was  not  of  the  age  of  twenty-one  years 
at  the  time  of  executing  the  settlement.  Upon  the  cause  coming 
on  for  further  directions,  on  the  27th  of  November,  1823,  it  was 
declared  that  the  settlement  was  not  binding  on  Mr.  Derbishire ; 
and — Mr.  Derbishire  by  his  counsel  submitting  (on  receiving  and 
being  paid  out  of  the  trust  funds  mentioned  in  the  indenture  of 
settlement  the  sum  of  35002.)  to  confirm  the  settlement,  or  to 
make  and  execute  such  settlement  of  the  remainder  of  the  trust 
funds  (after  payment  of  the  costs  of  the  suit)  as  the  Court 
should  direct — it  was  ordered  to  be  referred  to  the  Master  to  tax 
all  parties  their  costs  of  the  suit  relating  to  the  settlement  there- 
inafter directed  to  be  approved  of  by  the  Master  as  between 
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solicitor  and  client.  And  it  was  ordered  that  William  P.  de  Bathe, 
Francis  Home,  and  Henry  Fauntleroj,  the  surviving  trustees  of 
the  indenture  of  settlement,  should  be  at  liberty  to  sell  so  much  of 
the  trust  funds  as  would  be  sufficient  to  raise  the  sums  of  140L 
and  3500/.,  and  what  should  be  taxed  for  such  costs.  And  there- 
out  it  was  ordered  that  the  defendants  should  pay  the  sum  of  140/. 
to  Mr.  Derbishire,  and  retain  and  pay  all  parties  their  costs  when 
taxed ;  and  thereout  also  it  was  ordered  that  the  defendants  should 
retain  the  sum  of  3500/.,  subject  to  the  inquiry  thereinafter 
directed,  and  the  further  order  of  the  Court.  The  order  then  con- 
tained the  usual  directions  /or  the  separate  examination  of  Mrs. 
Derbishire  by  commission,  as  to  the  disposition  of  the  sum  of 
3500/.  And  it  was  ordered  to  be  referred  to  the  Master  to 
*  94  approve  of  a  proper  *  settlement  to  be  made  of  the  remain- 
der of  the  trust  fund  upon  Mr.  and  Mrs.  Derbishire,  and  the 
issue  of  their  marriage,  and  to  appoint  proper  persons  to  be 
trustees  of  the  settlement. 

Mrs.  Derbishire,  being  examined,  expressed  her  desire  that  the 
sum  of  3500/.  to  which  she  was  entitled  as  administratrix  and  sole 
next  of  kin  of  Sir  John  Stuart,  deceased,  or  the  securities  on 
which  the  same  or  any  part  thereof  had  been  placed,  should  be 
paid,  transferred,  or  assigned  to  Mr.  Derbishire ;  and  accordingly, 
by  an  order  of  the  22d  of  January,  1824,  it  was  ordered  that  the 
sum  of  3500/.,  or  the  securities  on  which  the  same  or  any  part 
thereof  had  been  placed  out,  should  be  paid,  assigned,  or  trans- 
ferred to  him. 

The  sums  of  140/.  and  8500/.  were  paid  according  to  this  order, 
and  a  new  settlement  was  approved  of  by  the  Master,  and  executed 
by  the  pai*ties  thereto.  It  bore  date  the  1st  of  June,  1824,  and 
was  made  between  Mr.  and  Mrs.  Derbishire,  of  the  one  part,  and 
Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  of  the  other  part.  It  recited  that  the  negroes  had 
been  sold,  and  produced  the  sum  of  3500/.,  which  had  been 
invested  in  the  purchase  of  4869/.  11«.  3(2.  3/.  per  cent  consolidated 
bank  annuities  in  the  names  of  the  trustees ;  and  that  William  P. 
de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  in  obedience  to 
the  order  of  the  27th  of  November,  1823,  and  the  Master's  report 
of  the  81st  of  May,  1824,  had  sold  out  1326/.  15«.  8d.  East  India 
stock,  part  of  the  trust  moneys  and  securities  which  had  produced 
the  sum  of  3927/.  5«.  6(2.,  and  they  had  thereout  that  day  paid  to 
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Mr.  Derbishire  the  two  sums  of  140/.  and  8500Z.  as  he  did  thereby 
admit  and  acknowledge,  and  had  also  paid  the  costs  of  the 
suits  *  and  broker's  charges,  and  there  was  then  standing  in  *  95 
the  names  of  the  trustees  the  sum  of  561/.  4«.  4(2.  East  India 
stock,  and  13,420/.  2«.  6d.  8/.  per  cent  consolidated  bank  annuities. 
The  witnessing  part  declared  that  William  P.  de  Bathe,  Francis 
Home,  and  Henry  Fauntleroy,  would  with  all  convenient  speed 
transfer  the  sum  of  561/.  45.  4(2.  Easf;  India  stock  and  the  sum  of 
13,420/.  28.  6d.  3/.  per  cent  consolidated  bank  annuities  into  the 
names  of  Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and 
Henry  Fauntleroy,  and  that  until  the  transfer  thereof  William  P.  de 
Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their  executors,  admin- 
istrators, and  assigns,  and  from  and  after  such  transfer,  they,  Jabez 
Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  their  executors,  administrators,  and  assigns,  should 
stand  possessed  of  and  interested  in  the  above  trust  funds,  upon 
trusts  for  transposing  and  varying  the  investment  thereof,  and  for 
standing  possessed  of  and  interested  in  all  the  trust  stock,  funds, 
and  securities,  and  the  dividends,  interest,  and  annual  produce 
thereof,  upon  the  trusts  thereinafter  expressed,  being  trusts  to  pay 
the  income  during  the  joint  lives  of  Mr.  and  Mrs.  Derbishire,  as 
she  should  (but  not  by  way  of  anticipation)  direct  or  appoint,  and 
in  default  of  appointment  for  her  separate  use;  and  after  the 
decease  of  either  of  them  Mr.  and  Mrs.  Derbishire  to  pay  the 
income  to  the  survivor  for  life,  and  after  the  decease  of  the  survi- 
vor to  stand  and  be  possessed  of  the  capital,  in  trust  for  the  children 
of  Mr.  and  Mrs.  Derbishire,  as  they  during  their  joint  lives,  or  the 
survivor,  should  appoint;  and  subject  to  such  appointment,  in 
trust  for  all  the  children  equally  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  be  married. 

*  In  the  year  1829,  Sir  W.,  P.  de  Bathe  and  F.  Home  *  96 
transferred  the  sum  of  561/.  4«.  4c/.  East  India  stock  into 
the  names  of  F.  Home,  Sir  F.  W.  Drummond,  and  Oeorge  Batt- 
cock,  but  the  sum  of  8550/.  11^.  Sd.  8/.  per  cent  consolidated 
bank  annuities  was  never  transferred  out  of  the  names  of  Sir  H. 
Oakes,  Sir  W.  P.  de  Bathe,  F.  Home,  and  H.  Fauntleroy. 

On  the  16th  of  September,  1824,  a  commission  of  bankrupt 
issued  against  William  Marsh,  Josias  Henry  Stacey,  and  George 
Edward  Graham,  the  partners  of  Henry  Fauntleroy,  and  on  the 
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29th  of  October,  1824,  another  commission  of  bankrupt  issued 
against  Henry  Fauntleroy.  They  were  all  found  bankrupt,  and 
the  two  conmiissions  were  consolidated. 

In  the  month  of  November,  1824,  Fauntleroy  was  executed  for 
felony,  and  he  died  an  uncertificated  bankrupt  and  wholly  insol- 
vent. 

After  the  death  of  Fauntleroy,  Sir  W.  P.  de  Bathe  and  F.  Home 
proved  for  35002.,  part  of  the  produce  of  the  negroes,  against  the 
estate  of  the  bankrupts  under  the  bankruptcy,  but  they  never  in 
any  manner  proved  or  attempted  to  prove  against  the  estate  for 
any  other  sum  of  money. 

A  first  and  second  dividend  of  three  shillings  and  fourpence 
each  in  the  pound  in  respect  of  the  debt  so  proved,  amounting  in 
the  whole  to  the  sum  of  1166Z.  18«.  4d.  were  received  by  Sir  W. 
P.  de  Bathe  and  F.  Home  previously  to  the  22d  of  December, 
1829,  and  the  sum  of  856Z.  (part  thereof)  was  invested  by  them 
Sir  W,  P.  de  Bathe  and  F.  Home  in  the  purchase  of  1000?.  3^  per 
cent  consolidated  bank  annuities. 

*  97        *  The  Solicitor- GenercUy  Mr.  Danielle  and  Mr.  Sonthgate^ 
were  for  the  appellants. 

3fr.  Teed  and  Mr.  Roche  were  for  the  defendants  Home  and 
Battcock.  —  They  referred  to  2  Spence  on  the  Jurisdiction  of  the 
Court  of  Chancery,  765,  Savage  v.  Foster^  (a)  Uvans  v.  Bick- 
nelly  (6)  Jone%  v.  Kearney ^  (c)  Jack%on  v.  Hohhouse^  (d)  JoneB  v. 
Smith,  (e)  Bond  v.  BopkinSj  (^)  Hovenden  v.  Lord  Annesley,  (A) 
Beckford  v.  Wade^  (i)  Fenwick  v.  Greenwell.  (Jc) 

Mr.  Chandless  and  Mr.  Hallett,  for  the  defendant  De  Bathe, 
referred  to  Bonser  v.  Cox,  (T)  Young  v.  Mackintosh^  (m)  Fowler  v. 
Meynalj  (n)  Rearle  v.  Greenbank^  (o)  Ryder  v.  Bickerton^  (ji) 
Evans  v.  Bicknellj  (j)  Baggett  v.  Mevx.  (r) 

(a)  9  Mod.  86.  (A:)  12  Bea.  412. 

(6)  6  Ves.  174.  \v)  6  Bea.  110. 

(c)  1  Dr.  &  War.  134.  (m)  13  Sim.  445.> 

(d)  2  Mer.  483.  (n)  2  De  G.  &  S.  749. 
(6)   1  Phil.  244.  (o)  3  Atk.  712. 

{g)  1  Sch.  &  Lef.  429.  (;?)  3  Swans.  80.  n. 

(A)  2  Sch.  &  Lef.  607.  (g)  6  Ves.  174. 

(0   17  Ves.  87.  (r)  1  ColL  138 ;  S.  C,  1  Phill.  627. 

[76] 


DEBBISHIBE  V.  HOME.  *  97 

Mr.  Malins^  Mr.  Oraiff,  and  Mr.  Hoare  were  for  the  defendants 
Messrs.  Hoare. 

Mr.   Wigram  and  Mr.  Sandys  were  for  the  representatives  of 
Mr.  Mackenzie. 

Mr.  Campbell  was  for  Sir  0.  Gordon. 

The  SoUdtwr-Q-eneral^  in  reply. 

*  The  Lord  Justice  Enioht  Bruce.  —  The  appeal  of  *  98 
which  we  have  to  dispose  is  that  of  the  sole  plaintiflf,  Mrs. 
Derbishire,  who  complains  of  part  only  of  the  decree.  There  is 
no  other  appellant.  The  appeal  has  been  resisted  by  yarious 
respondents,  who  have  between  them  scarcely  suggested,  and  none 
of  whom  has  in  effect  asked,  that  the  decree  should  be  in  any 
respect  altered.  Some  defendants  in  the  cause  have  not  appeared 
upon  the  appeal. 

The  chief  or  sole  object  of  the  plaintiflf's  pursuit  is  the  price  or 
value  of  some  slaves  formerly  the  property  of  a  distinguished 
officer,  the  late  Sir  John  Stuart,  her  uncle,  and  especially  a  sum 
of  3500L,  produced  by  a  sale,  whether  valid  or  invalid,  of  those 
slaves,  or  some  of  them,  that  took  place  in  the  year  1819,  and 
received  in  the  same  year  by  the  late  Mr.  Fauntleroy,  or  the  sum 
of  4869Z.  Il8.  8(2.  37.  per  cent  bank  annuities,  in  the  purchase  of 
which  he  untruly  alleged  the  8500Z.  to  have  been  invested:  the 
appellant  contending  that  at  least  with  one  of  those  sums,  and 
with  interest  or  income  for  a  considerable  time  in  respect  of  it, 
she  is  entitled  to  charge  the  defendants  Colonel  Home,  Sir  William 
de  Bathe,  and  Mr.  Battcock,  and  the  estates  of  Sir  Hildebrand 
Oakes,  Colonel  Mackenzie,  and  Sir  Francis  Drummond,  deceased, 
who  are  represented  respectively  by  other  defendants. 

That  there  are  difficulties  in  the  way  of  this  claim  as  to  one  and 
all  of  the  persons  and  estates  sought  to  be  subjected  to  it,  has 
scarcely  been  denied  by  her  counsel,  who  maintain,  however,  that 
these  difficulties  are  not  insurmountable,  and  are,  unless  perhaps 
as  to  Colonel  Mackenzie,  surmounted.  And  the  main  question  is, 
whether  the  plaintiff's  counsel  have  established  this  propo- 
sition. *  Now  upon  the  pleadings  and  evidence  it  appears  to  *  99 
me  that  the  plaintiff  must,  for  every  purpose  of  the  cause,  be 
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taken  to  have  been  before  and  at  the  time  of  her  marriage,  and 
continually  afterwards,  well  aware  and  in  the  possession  of  a  full 
recollection  of  her  husband's  age,  Sir  John  Stuart's  will,  its  nature 
and  contents,  and  the  fact  of  the  letters  of  administration  of  his 
effects  having  been  granted  to  her  with  that  will  annexed.  She 
had  attained  majority  some  years,  or  certainly  a  year,  before  her 
marriage.  For  if  not  born,  as  Mr,  Teed  declares  that  she  was, 
before  the  year  1788,  she  must  be  taken  to  have  been  at  least 
twenty-one  years  of  age  when  the  letters  of  administration  were, 
in  the  year  1815,  granted  to  her ;  and  the  marriage  (for  three 
years  or  more  after  which  her  husband  seems  to  have  been  a 
minor)  took  place  in  1817.  It  is,  perhaps,  not  too  much  to  say, 
that  merely  by  so  marrying  without  any  previous  settlement,  with- 
out any  previous  act  to  secure  or  protect  Sir  John  Stuart's  prop- 
erty against  the  consequences  of  such  a  step,  she  committed  a 
breach  of  trust.  But  however  that  may  be,  does  it  appear,  or  is  it 
a  legitimate  inference  from  the  pleadings  and  evidence,  that  previ- 
ously to  the  year  1821  Sir  Hildebrand  Oakes,  Colonel  Home,  and 
Sir  William  de  Bathe,  or  any  one  of  them,  knew  or  had  notice 
that  when  the  deed  of  1818  was  executed  by  any  person  who  did 
execute  it,  or  when  Mr.  Fauntleroy  received  the  8600Z.  paid  to  him 
by  the  plaintiff's  husband  in  the  year  1819,  the  plaintiff's  hus- 
band was  a  minor  ?  This  question  I  mention  that  I  may  not  seem 
to  have  forgotten  it;  though,  not  considering  it  important 'to  be 
answered,  I  do  not  answer  it. 
But,  again,  does  it  appear,  or  is  it  a  legitimate  inference  from  the 
pleadings  and  evidence,  that  previously  to  Mr.  Fauntleroy's 
*  100  bankruptcy  or  death,  or  previously  *  indeed  to  the  year  1848, 
the  six  alleged  trustees  (in  using  which  expression  I  mean  Sir 
H.  Oakes,  Colonel  Home,  Sir  W.  de  Bathe,  Colonel  Mackenzie,  Sir 
F.  Drmnmond,  and  Mr.  Battcock,  of  whom  the  two  last  were  ap- 
pointed, or  professed  to  be  appointed,  not  until  1829),  or  any  one 
of  them,  knew,  or  for  any  purpose  or  in  any  sense  material  in  this 
cause  had  notice,  of  Sir  John  Stuart's  will,  or  of  the  fact  that  tiie 
plaintiff  was  administratrix  of  his  effects,  not  simply,  but  with  a 
will  annexed  ?  This  question  must,  in  my  opinion,  be  judicially 
answered  in  the  negative.  I  assume  it  to  be  true  that  in  some 
suits,  and  for  some  purposes,  notice  of  a  person  being  administra- 
tor of  a  man  deceased  is  notice  also  constructively  of  the  fact,  if 
true,  that  the  letters  of  administration  are  letters  of  administra- 
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tion  with  a  will  annexed,  and  notice  therefore,  constmctively,  of 
its  contents.  But  the  present,  in  my  opinion,  is  not  such  a  suit, 
nor  do  I  think  the  purpose  under  consideration  here  such  a 
purpose. 

The  plaintiff  must  be  taken  in  substance  and  effect  to  have, 
during  the  whole  time  material  for  us  now  to  consider,  represented 
uniformly  to  the  alleged  trustees  for  the  time  being  that  her  uncle. 
Sir  John  Stuart,  had  died  intestate,  and  that  at  the  time  of  her 
marriage  she  was  beneficially  the  absolute  owner  of  his  property ; 
and  I  conceive  that,  as  against  her  at  least,  each  of  the  six  alleged 
trustees  had  a  right  to  trust  to  the  fact  being  so,  was  entitled  to 
believe  it,  was  justified  in  acting  upon  that  footing.  The  will, 
however,  did  in  truth,  and  does  bind  the  property  in  question. 
Whatever  the  age  of  the  plaintiff's  husband,  neither  he  nor  she 
rightly  did,  or  rightfully  could,  defeat  or  contravene  its  trusts  or 
dispositions.  But  the  husband  and  wife  have  so  acted  as 
to  rob  the  testator  after  his  death,  by  robbing  their  *  chil-  *  101 
dren  of  7000/.,  or  so  much  of  that  sum  as  the  proof  under 
the  bankruptcy  of  the  bankers  shall  not  have  been  the  means  of 
effectually  making  good  to  those  children :  to  say  nothing  of  the 
heavy  costs  of  the  amicable  suit, —  a  suit  amicable  in  one  sense, — 
but  which  may  also  deserve  another  designation.  For  by  the 
improper  receipt  of  the  first  sum  of  3500?.,  and  its  improper  pay- 
ment'to  Mr.  Fauntleroy,  it  has  wholly,  or  in  great  part,  been  lost ; 
and  by  the  deception  practised  on  the  Court,  in  concealing  the  will 
from  it  throughout  that  suit,  the  second  sum  of  3600/.  was  in  fact 
£raudulently  obtained,  though  of  all  participation  in  making  the 
payment  of  1819,  and  of  all  connection  with  the  fraud,  each  of 
the  six  alleged  trustees  is,  I  think,  clearly  entitled  to  be  acquitted ; 
nor  do  I  impute  fraud  to  the  solicitors  concerned  in  the  amicable 
suit,  who  (to  borrow  a  phrase  from  the  present  bill)  unaccountably 
suffered  themselves  to  be  kept  in  ignorance  of  the  true  nature  of 
the  letters  of  administration,  —  an  ignorance  exposing  them  not 
only  to  much  observation,  well  or  ill  merited,  but  possibly  to  other 
consequences  also.  Both  the  settlements  are  in  contravention  of 
the  will,  and  so  far  void.  Independently  of  the  material  fact,  that 
the  will  does  not  cdhtain  any  power  of  appointing  new  trustees, 
or  a  single  new  trustee,  the  testator  did  not  suppose  or  contem- 
plate that  the  plaintiff,  or  any  person  whom  she  might  marry, 
would  be  a  trustee,  still  less,  solely  the  trustee  of  it.    There  never 
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has  been  a  due  or  proper,  there  never  has  been  an  effectnal 
appointment  of  new  trustees,  or  a  single  new  trustee  of  the  will. 
Not  one  of  the  six  alleged  trustees,  therefore,  was  at  any  time 
entitled  to  intermeddle  with  any  portion  of  the  property  of  Sir 
John  Stuart,  at  least  with  any  portion  of  the  capital  of  it.  Any 
act  of  interference  with  the  capital,  by  any  one  of  them,  after 
actual  notice  of  Sir  John  Stuart's  will,  could  not  but  be  a 

*  102    breach  of  trust  towards  the  plaintiflTs  children.*    And  how 

can  ignorance  of  the  true  state  of  the  case  —  in  point  of 
fact,  an  ignorance  as  to  which  the  plaintiff  was  and  is  mainly  if 
not  solely  to  blame  —  render  any  one  of  the  six  alleged  trustees 
liable  to  her  ?  How  can  a  justifiable  omission  to  act  be  rendered 
unjustifiable  by  not  having  been  known  to  be  so  justifiable,  as  it 
was  ?  The  statement  of  Sir  H.  Oakes  and  Colonel  Home  with 
respect  to  the  imaginary  bank  annuities  in  the  amicable  suit  has 
deserved  certainly,  and  has  received  from  myself,  and  I  believe 
from  the  Lord  Justice  Turner,  great  attention  in  this  cause.  But 
the  answer  on  their  part  at  least  was,  I  am  persuaded,  though 
careless  and  imprudent,  an  honest  answer.  It  may  have  helped 
possibly,  in  1822  and  1823,  to  mislead  the  Court,  but  of  it  the 
plaintiff  in  the  present  litigation  is  alone  now  complaining,  and 
she  assuredly,  in  my  judgment,  is  entitled  neither  equitably  nor 
morally  to  complain. 

Again,  at  what  a  distance  of  time  from  that  at  which  every 
material  fact  was  fully  known  to  the  plaintiff  has  she  instituted 
this  cause  !  Her  original  bill  was  filed  not  before  the  year  1848. 
But  she  was  aware  previously  to  the  year  1826,  of  every  circum- 
stance on  which  that  part  of  her  case  with  which  I  am  now  dealing 
necessarily  rests.  She  rebuts,  or  attempts  to  rebut,  any  defence 
founded  on  this  delay,  by  the  circumstance  of  the  prohibition  from 
anticipation,  contained  perhaps  in  the  will  (though  that  I  do  not 
assert),  but  certainly  expressed  in  the  two  settlements.  That  the 
defence  grounded  on  the  length  of  time  between  the  year  1826  and 
the  commencement  of  this  litigation  can  so,  or  at  all,  be  met  suc- 
cessfully, I  am  not  satisfied ;  but  there  is  too  much  else  in  the  case 
to  render  it,  in  my  opinion,  necessary  to  decide  the  point.  The 
will,  and  the  true  nature  of  the  letters  of  administration, 

*  103    coupled  with  the  *  age  of  the  plaintiff's  husband,  her  unfair 

course  of  conduct,  and  the  good  faith  of  the  six  alleged 
trustees,  are  sufficient,  in  my  opinion,  to  exclude  her  from  all  title  to 
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allege  suceessfully,  in  this  cause,  that  there  was  on  the  part  of  any 
one  of  the  six  alleged  trustees  any  default,  or  any  breach  of  trust 
as  to  the  slaves,  or  as  to  the  3500/.  paid  to  Mr.  Fauntleroy,  or  as 
to  the  fictitious  bank  annuities. 

The  plaintiff  having,  by  her  counsel  at  the  bar,  waived  all 
relief  as  to  any  past  income  of  the  still  remaining  India  stock, 
and  of  the  85502.  11«.  Sd.  bank  annuities  also  saved  (a  waiver 
which  ought,  I  suppose,  to  be  entered  in  our  order),  and  no  relief 
having  been  (if  any  could  in  this  cause  rationally  have  been)  asked 
Bs  to  the  East  India  stock  which  by  means  of  the  amicable  suit 
the  Court  was  made  the  instrument  of  abstracting  from  Sir  John 
Stuart's  estate  for  the  benefit  of  the  plaintiff's  husband  and  for 
costs,  there  remains  but  a  single  object  of  the  present  suit  to  deal 
with.  It  is  of  course  one  which  my  observations  already  made 
were  not  intended  to  include  or  refer  to ;  namely,  the  produce  of 
the  proof  made  under  the  bankruptcy  of  Marsh  &  Co.  It  being 
or  having  been  contended  by  the  plaintiff,  that  whatever  the  view 
*  proper  to  be  taken  of  the  greater  and  higher  claim  made  by  the 
bill,  some  of  the  defendants  (including  defendants  wholly  dis- 
missed by  the  Yice-Chancellor)  ought  at  once  to  be  charged  on 
this  account.  Possibly  in  the  result  some  of  the  defendants  may 
be  made  accountable,  and  charged  in  respect  of  that  produce. 
But  circumstanced  as  the  case  is,  justice  and  convenience  will  (I 
agree  with  Sir  James  Parker  in  thinking)  be  better  consulted  by 
postponing  at  least  any  enforcement  or  declaration  of  liability, 
than  by  now  charging  any  person  upon  the  score  of  the  proof. 
The  Yice-Chancellor  was,  I  think,  right  in  directing  the 
*  inquiries  which,  with  liberty  to  state  any  circumstances  *  104 
specially,  he  did  concerning  its  produce.  Whether  the 
execution  of  these  inquiries  should  have  been  deferred  until  ascer- 
taining who  are,  or  at  the  time  of  filing  the  original  bill  were,  the 
persons  beneficially  interested  in  the  produce  of  the  proof,  if  that 
ought  to  be  considered  obscure  or  uncertain,  is  a  different  point, 
which  was  scarcely  or  not  at  all  touched  in  the  argument. 

The  inquiries  concerning  "any  assignment,  charge,  or  other 
incumbrance,"  would  probably  have  better  been  wholly  omitted  as 
to  the  plaintiff's  husband,  who  really  never  had  any  interest  in  his 
own  right,  and  perhaps  also  as  to  the  plaintiff.  But  that  he  is 
stated  to  be  the  administrator  of  two  adult  children  of  the  mar- 
riage, and  she  may  have  done  some  acts  or  act  to  affect  arrears 
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of  income,  if  any  now  due,  the  decree  may,  I  think,  well  be  taken 
as  not  admitting  the  possibility  that  she  can  otherwise,  since  the 
first  marriage  settlement,  or  at  least  since  the  second,  have  as- 
signed, charged,  or  incumbered.  And  with  respect  at  least  to 
her  children,  these  inquiries  should  in  strict  propriety  either  have 
been  omitted  or  have  been  preliminary,  as  I  proceed  to  state. 

The  inquiries  relating  to  the  produce  of  the  proof  under  the 
bankruptcy  are,  I  repeat,  as  I  conceive,  right  and  sufficient ;  but 
if  any  one  of  the  parties  shall  desire  them  to  be  fuller  or  more 
particular,  I  do  not  myself  object  to  any  reasonable  addition  in 
this  respect;  though,  whether  extended  or  not  extended,  the 
execution  of  them  ought,  I  suppose,  in  point  of  regularity,  to 
have  been  postponed  until  the  inquiries,  if  any,  concerning  *'  any 
assignment,  charge,  or  other  incumbrance,"  should  have  been 
executed ;  that  is,  until  the  suit  should  have  been  shown  to  be  or 
should  be  made  sufficient,  if  it  ought  not  to  be  now  taken 
*  105    as  certainly  sufficient  in  point  of  parties  *  for  all  the  pui^ 

poses  of  justice.  Considering,  however,  the  manner  in  • 
which  the  petition  of  appeal  is  worded,  that  some  of  the  defend- 
ants have  not  appeared  upon  it,  and  that  none  of  the  defendants 
have  complained  in  this  respect,  I  think  that  the  decree  may  as 
far  as  this  point  is  concerned,  which  seems  not  to  have  been  brought 
under  the  attention  of  the  Vice-Chancellor,  remain  as  it  is. 

The  bill  stands  wholly  dismissed  as  against  those  who  represent 
the  estates  of  Sir  H.  Oakes  and  Colonel  Mackenzie.  I  think  this 
right,  for  Sir  H.  Oakes  did  not  join  in  the  proof  under  the  bank- 
ruptcy, or  receive,  apply,  or  deal,  or  interfere  with,  or  join  in 
receiving,  applying,  or  dealing,  or  interfering  with,  the  produce, 
or  any  part  of  the  produce,  of  that  proof,  whether  in  the  shape  of 
jnoney,  or  of  stock,  or  otherwise ;  and  the  circumstances  sufficient 
as  I  have  said,  in  my  judgment,  to  exempt  his  estate  from  liability 
for  the  3500Z.  received  by  Mr.  Fauntleroy,  or  the  stock  falsely 
stated  by  him  to  have  been  bought  with  that  sum,  are  also,  I  think, 
certainly  sufficient  to  exempt  Sir  H.  Oakes's  estate  from  all  respon- 
sibility connected  with  the  proof,  and  to  render,  as  I  have  said,  the 
total  dismissal  of  the  bill,  as  far  as  his  assets  are  concerned,  per- 
fectly correct.  As  to  Colonel  Mackenzie,  he  never  did,  alone  or 
jointly  with  any  other  person  or  persons,  receive  or  become  pos- 
sessed of  any  part  of  the  trust  property ;  nor  did  he  join  in  the 
proof  under  the  bankruptcy.  And  the  circumstances  exempting, 
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at  least  in  my  opinion  exempting,  his  estate,  and  Colonel  Home, 
and  Sir  W.  de  Bathe,  from  all  liability  otherwise  than  in  respect 
of  the  proof  under  the  bankruptcy,  must,  I  think,  exempt  the  es- 
tate of  Colonel  Mackenzie  from  all  liability  in  respect  of  that  proof 
or  its  produce.  It  does  not  seem  that  any  party  wishes  an  in- 
quiry as  to  the  number  or  ages  of  the  children  that  the  plaintiff 
has  had. 

*  I  consider  that  the  words,  "  And  this  decree  is  to  be  *  106 
without  prejudice  to  the  right  of  any  of  the  parties  to  these 
suits  under  the  will  of  Sir  John  Stuart,  the  testator  in  the  pleadings 
named,"  had  better  be  struck  out,  the  reasons  being,  that  the  will 
governs  the  property,  that  much  of  the  capital  of  the  testator's 
estate  is  now  in  Court  in  this  cause,  and  that  the  survivors  of  the 
six  alleged  trustees,  and  the  representatives  of  the  others,  ought, 
if  possible,  not  to  be  left  exposed  to  a  future  suit  on  the  subject. 
But  there  may,  I  think,  for  these  omitted  words  be  with  propriety 
substituted  this  sentence,  — "  And  this  decree  is  to  be  without 
prejudice  to  any  suit  that  may  be  instituted  for  the  purpose  of 
charging  the  plaintiff,  or  her  separate  estate,  in  respect  of  the 
3500Z.  received  by  Henry  Fauntleroy  in  1819,  or  the  stock  alleged 
by  him  to  have  been  purchased  with  that  sum ; "  otherwise  the 
decree  on  the  whole  must,  I  think,  stand  as  it  is,  the  waiver  that 
I  have  mentioned  being  entered. 

I  have  the  Lord  Chancellor's  permission  to  state  that  —  though, 
not  having  heard  the  argument  throughout,  he  does  not  join  in 
deciding  this  case  —  his  impression,  from  what  he  did  hear,  is  in 
conformity  with  the  conclusion  at  which  I  have  said  that  I  have 
arrived,  and  with  which  the  Lord  Justice  Turner,  I  believe,  agrees. 
Nor  do  I  believe  that  he  differs,  or  that  the  Lord  Chancellor  would 
have  differed  from  me,  in  thinking  that,  the  appeal  having  failed 
in  its  principal,  if  not  only  object,  the  subjecting,  namely,  of  the 
survivors  of  the  six  alleged  trustees,  and  the  representatives  of 
the  others,  to  an  ungracious,  a  harsh,  a  stale,  and  an  unjust  demand 
of  considerable  amount,  the  plaintiff's  next  friend  ought  to  pay 
the  whole  costs  of  it. 

I  have  not  yet  expressly  adverted  to  the  demand  which 
*  the  bill,  whether  sincerely  or  otherwise,  asserts  against    *  107 
the  plaintiff's  husband.     She  may  probably  be  thought  to 
have  so  acted  as  to  preclude  herself  from  obtaining  any  relief 
against  him  in  this  suit,  even  if  she  wishes  it  (which  I  suspect 
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that  she  does  not  do) ;  and  even  had  her  course  of  acting  been 
different,  she  would  have  obtained  it.  But  her  husband,  when 
he  and  she,  or  one  of  thein,  paid  to  Mr.  Fauntleroy  the  85002. 
received  by  Mr.  Fauntleroy  in  1819,  was  a  minor,  and  continued 
so  throughout  that  year ;  nor  do  I  consider  that  when  the  plaintiff's 
husband  received  the  second  3500Z.  from  the  Court  of  Chancery, 
he  was  aware  that  the  stock  alleged  to  have  been  purchased  by  Mr. 
Fauntleroy  with  the  former  85001.  had  not  been  so  purchased,  or 
was  not  safe  for  the  plaintiff  and  her  children.  It  appears  to  me 
that  in  this  suit  there  is  not  a  case  of  liability  established  against 
Mr.  Derbishire,  and  the  bill  should  perhaps,  in  strictness,  be  in 
part  dismissed  against  him ;  but  this  is  of  no  importance,  and  has 
not  been  asked  by  him  or  his  friendly  adversary,  the  plaintiff. 

The  Lord  Justice  Turner  began  by  stating  the  facts  nearly  in 
the  words  in  which  they  are  stated  above,  observing  during  the 
narration  that,  from  the  correspondence  with  the  purchaser  of  the 
slaves  on  the  occasion  of  the  contract  of  1818,  it  was  clear  that, 
at  the  date  of  the  contract,  the  plaintiff  was  fully  aware,  and  had 
in  her  immediate  recollection,  the  will  of  Sir  John  Stuart.  After 
concluding  the  statement  of  the  facts,  his  Lordship  said :  — 

The  first  question  appears  to  me  to  be,  whether  Fauntleroy  was 
authorized  or  permitted  by  his  co-trustees  to  receive  the  S500Z., 
and  I  think  the  evidence  does  not  warrant  even  a  suspicion  that  he 
was.  It  is,  I  think,  clear,  from  the  fact  of  the  settlement 
*  108  having  purported  *  to  assign  the  slaves,  that  all  knowledge 
of  the  agreement  by  which  the  slaves  had  been  contracted 
to  be  sold  was  withheld  from  the  trustees,  and  it  was  under  this 
agreement  that  the  35002.  became  payable.  The  co-trustees  could 
not  therefore  have  authorized  or  permitted  Fauntleroy  to  receive- 
this  sum,  unless  they  became  aware  of  the  agreement  for  sale 
between  the  date  of  that  instrument  and  the  period  when  Faunt- 
leroy received  the  money ;  and  I  find  no  proof  whatever  that  this  was 
the  case.  The  plaintiff's  case,  therefore,  wholly  fails  as  to  author- 
ity or  permission,  and  the  true  question  is,  whether  there  is  a 
sufficient  case  to  charge  the  trustees  with  neglect  or  default. 

In  order  to  determine  this  question,  it  is  material,  I  think,  in 
the  first  place,  to  consider  by  whom  and  upon  what  trusts  the 
slaves  and  the  proceeds  of  them  ought  to  have  been  and  ought  now 
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to  be  held ;  and  upon  this  part  of  the  case  no  doubt  can,  I  think, 
be  entertained.  These  slaves  were  part  of  the  property  of  Sir 
John  Stuart,  and  were  subject  to  the  trusts  of  his  will,  and 
barring  any  power  which  there  may  have  been  to  deal  with  them 
for  the  payment  of  debts,  for  which  purpose  it  is  clear  that  they 
were  not,  and  were  not  required  to  be  dealt  with,  there  was  no 
power  whatever  to  discharge  them  from  those  trusts.  In  the  event 
of  Mrs.  Derbishire's  death  under  twenty-one  without  children,  they 
were  to  be  enjoyed  in  specie  by  some  of  the  devisees  in  remainder, 
and  they  could  not  therefore  be  subject  even  to  the  ordinary  equity 
for  conversion,  if  property  of  this  nature  be  subject  to  such  an 
equity.  Again,  the  will  of  Sir  John  Stuart  did  not  contain  any 
power  for  the  appointment  of  new  trustees,  and  there  was  no 
authority,  therefore,  short  of  the  power  of  this  Court,  which  could 
warrant  their  being  vested  in  any  other  trustees  than  those  whom 
the  testator  had  named.  It  is  clear,  therefore,  that  these 
slaves  *  ought  to  have  been  held  upon  the  trusts  of  Sir  *  109 
John  Stuart's  will :  the  trustees  appointed  by  him,  having 
declined  to  act,  ought  to  have  been  held  by  Mrs.  Derbishlre  upon 
those  trusts  until  new  trustees  of  them  were  duly  appointed  by  the 
Court. 

This  being  the  position  of  the  case  as  to  the  slaves  at  the  death 
of  the  testator,  we  have  next  to  consider  the  mode  in  which  they 
were  dealt  with.  In  the  year  1817  Mrs.  Derbishire  married  the 
defendant  H.  G^  Derbishire,  then  an  infant,  and  on  the  19th  of 
November,  1818,  she  and  her  husband,  who  was  then  still  an  infant, 
in  direct  breach  of  the  trusts  created  by  Sir  J.  Stuart's  will,  entered 
into  an  agreement  for  the  sale  of  the  slaves  to  a  gentleman  of  the 
name  of  Wood,  for  the  sum  of  4000!.,  and  it  is  to  be  observed  that 
in  this  agreement  Mrs.  Derbishire  is  described  as  the  niece, 
residuary  legatee,  and  administratrix,  with  the  will  and  codicil 
annexed,  of  Sir  John  Stuart ;  and  her  will  is  recited  in  the  agree- 
ment as  constituting  Mrs.  Derbishire  residuary  legatee,  subject  to 
certain  limitations  and  restrictions  therein  fully  stated.  It  is 
forther  to  be  observed,  that  Mrs.  Derbishire,  in  her  letters  of  this 
date,  refers  to  the  will.  It  is,  clear,  therefore,  that  the  will  was  at 
this  time  present  both  to  her  mind  and  to  the  mind  of  her  husband  ; 
but,  notwithstanding  this  full  knowledge  of  the  will,  she  and  her 
husband  on  the  following  day  execute  a  post-nuptial  settlement, 
which  is  purely  voluntary,  by  which  they  recite  that  the  defendant 
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H.  G.  Derbishire  is  entitled  to  these  slaves  in  right  of  his  wife, 
and  the  slaves  are  purported  to  be  assigned  to  the  trustees,  who, 
and  whose  estates,  are  sought  to  be  charged  in  this  suit,  upon 
trusts  to  sell  the  same  and  to  stand  possessed  of  the  proceeds, 
upon  trust  for  Mrs.  Derbishire  for  life,  without  power  of  anticipa- 
tion, with  remainder  to  Mr.  Derbishire  for  life,  with  remain- 

*  110   der  to  the  children  of  the  marriage,  with  *  remainder  to 

Mrs.  Derbishire,  appointment  by  will,  and  in  default  of 
appointment,  to  the  husband  absolutely,  —  trusts,  therefore,  which 
essentially  vary  from  those  created  by  Sir  J.  Stuart's  will. 

Now  at  this  point  of  the  case  we  part  with  the  slaves  in  their 
character  of  slaves ;  and  it  may  be  convenient  therefore  to  pause 
and  consider  what  was  the  position  of  the  trustees  under  this 
settlement,  and  whether,  if  nothing  further  had  been  done,  the 
trustees  could  have  been  made  liable  under  the  settlement,  and  by 
whom  and  to  what  extent.  Much  was  said  in  the  argument  upon 
the  validity  of  this  deed,  —  upon  the  deed  of  an  infant  being  voidable 
and  not  void,  and  upon  the  deed  being  beneficial  to  the  infant.  I  have 
difficulty  in  understanding  how  it  could  be  beneficial  to  the  infant  to 
concur  in  a  breach  of  trust,  or  in  what,  in  the  eye  of  this  Court  at 
least,  would  amount  to  a  fraud. 

But  I  do  not  think  it  necessary  to  pursue  this  question.  The 
case  may  be  dealt  with  on  the  footing  of  the  settlement  having 
been  effectual  to  vest  in  the  trustees  the  property  in  the  slaves. 
What,  then,  would  have  been  their  position  ?  Either  the  slaves 
passed  by  delivery,  or  they  did  not;  if  they  passed  by  delivery, 
the  delivery  under  the  previous  contract  entered  into  by  Mr.  and 
Mrs.  Derbishire  would  have  defeated  the  sale  by  the  trustees ;  if 
they  did  not  pass  by  delivery,  it  would  have  been  necessary  for  the 
trustees,  when  they  proceeded  to  sale  under  the  trusts  of  the 
settlement,  to  make  out  their  title,  and  upon  their  attempting  to  do 
so  it  would  have  appeared  that  they  derived  under  a  breach  of 
trust.  In  neither  case,  therefore,  could  the  trustees  have  made  an 
effectual  sale  ;  and  how,  then,  could  they  have  been  charged  with 
the  proceeds  of  the  slaves,  when  they  could  not  by  any  means 
have  realized  them  ? 

*  111        *  This  being  the  state  of  the  case  as  to  the  slaves  them- 

selves, it  is  next  to  be  considered  how  the  case  stands  as 
to  the  proceeds  of  them.  In  the  year  1819  a  bill  of  exchange  for 
8500Z.,  part  of  the  purchase-money  for  the  slaves,  was  remitted 
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from  Jamaica,  and  reached  the  hands  of  the  defendant,  H.  G.  Der- 
bishire,  by  whom  this  bill  alleges  —  and  I  think,  upon  the  evi- 
dence in  this  cause,  it  must,  as  to  some  at  least  of  the  defendants, 
be  assumed  —  that  that  sum  was  paid  over  to  Fauntleroj  upon  the 
trusts  of  the  settlement.  Was  there,  then,  neglect  or  default  on 
the  part  of  the  co-trustees  in  not  seeing  to  the  investment  of  this 
money  in  the  hands  of  Pauntleroy?  Now,  Fauntleroy  had  no 
right  to  receive  this  money  on  account  of  the  trustees.  He  could 
not  receive  it  on  their  account  without  adopting  the  sale  which 
had  been  made  by  Mr.  and  Mrs.  Derbishire,  and  he  had  no  au- 
thority from  his  co-trustees  to  make  that  adoption;  nor  does  it 
appear  that  the  co-trustees  knew  of  the  sale  mitil  some  time  in 
the  year  1821.  Up  to  that  time  at  least,  therefore,  I  think  that 
there  was  no  neglect  or  default  on  the  part  of  the  trustees.  The 
inquiry,  therefore,  upon  this  point  must  be  limited  to  what  subse- 
quently occurred ;  and  on  pursuing  this  inquiry,  I  think  it  will  be 
found  that  there. is  nothing  subsequently  occurring  on  which  the 
trustees  could  be  charged.  The  defendant,  H.  G.  Derbishire,  had 
then  attained  twenty-one,  and  he  disputed  the  validity  of  the  set- 
tlement. A  bill  was  filed  in  this  Court  for  the  purpose  of  enforc- 
ing it,  and  this  Court  declared  the  settlement  to  be  void.  The 
position  of  the  trustees,  therefore,  during  this  period  was,  that 
their  title  was  disputed,  and  was  ultimately  declared  to  be  invalid ; 
and  surely  it  cannot  be  maintained  that  the  trustees  can  be  charged 
with  defaillt  for  not  having  insisted  on  such  a  title. 

It  was  much  relied  on,  however,  upon  the  part  of  the 
^  plaintiff,  that  the  trustees  had  in  this  former  suit  admitted  *  112 
the  receipt  of  the  35002.,  and  the  investment  of  it  in  their 
names  upon  the  trusts  of  the  settlement ;  and  no  doubt  this  part 
of  the  case  might  have  been  material  had  this  bill  been  filed  to 
charge  the  trustees  with  the  3600Z.  paid  to  the  husband  under  the 
decree  in  that  suit.  The  trustees  might  or  might  not  have  been 
able  in  such  a  suit  to  explain  away  or  escape  from  the  efiect  of 
their  admission.  They  might  or  might  not  have  been  held  entitled 
to  relief  against  the  admission,  upon  the  principles  of  those  cases 
in  which  this  Court  has  i*elieved  executors  from  the  consequences 
of  mistaken  admissions ;  but  this  bill  does  not  seek  to  charge  the 
trustees  in  respect  of  the  3500Z.  paid  to  the  husband.  It  seeks  to 
charge  them  only  in  respect  of  the  proceeds  of  the  slaves,  and  I  do 
not  see  how  their  admission  of  the  receipt  and  investment  of  the 
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money  can  bear  upon  the  charge  of  wilful  neglect  or  default.  The 
utmost  which  could  be  said  upon  that  subject,  as  it  seems  to  me, 
would  be,  that  if  the  trustees  had  not  made  the  admission,  the  fact 
of  the  receipt  and  of  the  non-investment  might  have  been  discov- 
ered. But  suppose  that  it  had  been  discovered,  the  title  of  the 
trustees  would  not  in  any  respect  have  been  improved.  The  Court 
must  equally  have  declared  that  the  settlement  was  void  against 
the  husband,  and  the  trustees  .could  not  have  recovered  the  Amd ; 
and  if  they  could  not  have  recovered  the  fund,  they  could  not,  as 
I  apprehend,  be  charged  with  it. 

This  state  of  the  case  continued  down  to  the  date  of  the  settle- 
ment of  1824.  It  remains,  then,  only  to  consider  whether  the 
trustees  can  be  charged  for  neglect  or  default  in  the  interval 
between  that  date  and  the  bankruptcy  of  Marsh  A  Co.  I  am  of 
opinion  that  they  cannot.  Sir  William  de  Bathe,  one  of  the  trus- 
tees, was  then  at  Malta,  and  a  power  of  attorney  for  the 
*118  *  transfer  of  the  stock  was  sent  out  for  his  execution,  so 
that  the  proper  steps  were  taken  to  get  in  the  stock,  had  it 
existed ;  and  had  its  non-existence  been  discovered,  it  is  clear  that 
it  could  not  then  have  been  recovered.  In  my  opinion,  therefore, 
this  bill,  so  far  as  it  sought  to  charge  the  trustees  with  the  48692. 
II5.  M.  consols,  or  the  3500Z.,  was  most  properly  dismissed,  with 
costs  against  the  parties  against  whom  it  was  in  that  respect  dis- 
missed. 

In  arriving  at  this  conclusion,  I  have  dealt  with  the  case  in  the 
view  most  favourable  to  the  plaintiff.  There  are  many  other 
groimds  which  might  have  been  called  in  aid  of  the  conclusion  at 
which  I  have  arrived,  had  it  been  necessary  to  resort  to  tliem. 
One  question  would  be,  whether  the  fetter  upon  alienation  could 
protect  this  lady  against  the  rules  of  this  Court  as  to  lapse  of  time 
and  acquiescence.  I  much  doubt  this :  that  fetter  is  imposed  for 
her  protection  against  her  husband  ;  it  prevents  her  from  dispos- 
ing of  her  interest ;  but  I  am  not  prepared  to  say  that  it  exoner- 
ates her  from  the  obligation  of  asserting  within  a  reasonable 
period  any  claim  which  she  may  be  entitled  to  advance.  There  is, 
I  think,  strong  ground  to  contend  that,  as  a  Court  of  Equity  creates 
and  models  the  separate  estate,  the  estate  so  created  and  modelled 
must  be  subject  to  the  ordinary  rules  of  the  Court.^    It  will  be 

^  See  In  re  Lushes  Trusts,  L.  R.  4  Cb.  Ap.  591,  596. 
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sufficient,  however,  to  decide  that  question  when  it  may  become 
necessarj  to  do  so. 

.  Another  and,  as  I  think,  a  very  serious  question  would  be, 
whether  it  is  competent  to  a  married  woman  who,  upon  a  bill 
being  filed  in  this  Court  for  the  purpose  of  effectuating  a  settle- 
ment purporting  to  be  made  by  her  and  her  husband,  has,  as  this 
lady  has  done,  put  in  a  separate  answer  alleging  that  that 
settlement  was  made  *  upon  an  understanding  that  it  was  *  114 
not  to  be  binding  upon  her,  —  whether  it  is  competent  to  her 
afterwards  to  turn  round  and  attempt  to  charge  the  trustees  upon 
the  footing  of  their  not  having  acted  upon  the  trusts  of  the  very 
instrument  the  binding  effect  of  which  she  has  thus  repudiated. 

A  third  and  even  more  serious  difficulty  in  the  way  of  this 
plaintiff  would  be,  that  the  trust  under  which  she  seeks  to  charge 
these  trustees  was  wrongfully  created  by  her ;  that  she  concealed 
from  the  trustees  the  wrongful  creation  of  it ;  and  that  she  is  now 
seeking  to  charge  the  trustees  under  a  trust  which,  if  she  had 
divulged  the  true  state  of  the  case,  they  in  all  probability  never 
would  have  undertaken.  In  truth,  having  deceived  the  trustees, 
she  is  endeavouring  to  charge  them  for  default,  in  not  having 
carried  into  full  effect  the  deception  which  she  has  herself  prac- 
tised. 

^There  remain  to  be  considered  only  the  question  as  to  the  div- 
idends on  the  proof  against  the  estate  of  Marsh  &  Co.,  and  one  or 
two  questions  which  are  of  very  minor  importance.  After  looking 
into  the  pleadings  in  this  case,  I  am  satisfied  that  no  decision  upon 
that  part  of  the  case  which  relates  to  the  dividends  upon  the  proof 
Qould  now  be  safely  pronounced,  and  that  the  decree  of  the  Vice- 
Chancellor,  directing  inquiries  on  that  subject,  with  liberty  to  state 
special  circumstances,  is  best  calculated  to  work  out  the  justice  of 
the  case  in  this  respect.  I  think,  also,  that  the  inquiry  as  to  the 
incumbrances  must  be  retained.  It  was  objected  that  there  should 
have  been  a  decree  against  the  husband  as  to  the  stock,  but  it 
appears  that  he  was  an  infant  when  he  received  the  35007.  and 
paid  it  over  to  Fauntleroy ;  and  if  it  be  said  that  he  was  charge- 
able upon  the  ground  of  fraud,  the  plaintiff  was  herself  a 
party  to  the  fraud.  A  further  ♦  objection  was  made  to  the  *  115 
decree,  upon  the  ground  that  the  representatives  of  Mac- 
kenzie were  wholly  dismissed. 

Although  the  case  against  them  as  to  the  capital  of  the  stock 
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was  given  up,  it  was  said  that  Mackenzie's  estate  was  chargeable 
in  respect  of  a  sum  of  150/.,  part  of  the  dividends  upon  the  proof 
against  Marsh  &  Co.,  but  this  sum  was  never  received  hy  Macken- 
zie ;  and  the  same  principle  which  applies  to  the  other  trustees  as 
to  the  capital  of  the  stock,  applies  to  Mackenzie  as  to  tliis  sum. 
I  think,  therefore,  this  part  of  the  decree  is  right.  In  one  respect, 
however,  we  have  thought  that  the  decree  should  be  altered.  It 
is  expressed  to  be  made  without  prejudice  to  the  rights  of  any  of 
the  parties  under  the  will  of  Sir  John  Stuart.  We  think  it  should 
be  without  prejudice  to  any  suit  that  may  be  instituted  against  the 
plaintiff,  for  the  purpose  of  charging  her,  or  her  separate  estate,  in 
respect  of  the  4869i.  11«.  3rf.,  or  the  8500Z.  mentioned.  This, 
however,  is  a  matter  which  does  not  affect  the  costs  of  the  appeal. 
The  appellant  must  pay  the  costs. 


♦  116  ♦  Ux  paHe  ELIZABETH  HAKEWILL. 

In  the  Matter  of  HAKEWILL,  an  Infant. 

1853.    February  23.    April  16.    Before  the  Lords  Justices. 

A  mother  of  an  infant  under  seven  years  of  age,  not  living  apart  from  the  fiither, 
but  prevented  by  him  from  having  access  to  the  infant,  was  permitted,  on 
application  being  made  ex  parte  for  that  purpose,  to  present  a  petition  under 
2  &  3  Viet.  c.  54,  tn  /ormdj}auperis,  without  a  next  friend,  and  without 
payment  of  the  stamp  of  II.  required  by  the  orders  of  the  Court.*  And  hdd, 
that,  upon  such  an  ex  paiie  application,  it  was  no  improper  suppression  to 
forbear  stating  that  the  intended  petitioner  had  relatives  in  good  circum- 
stances, it  not  being  shown  that  any  of  them  would  have  been  willing  to  act 
as  her  next  friend. 

This  was  a  motion  ex  parte  j  on  behalf  of  Mrs.  Elizabeth  Hake- 
will,  a  married  woman,  for  leave  to  present  a  petition  in  formd 
pauperis^  and  without  a  next  friend,  the  object  of  the  petition 
being  to  obtain  under  the  Act  2  &  3  Vict.  c.  54,  an  order  for 
access  to  some  of  the  petitioner's  children,  and  for  the  custody  of 
those  under  seven  years  of  age.    It  was  further  moved  that  the 

^  1  Dan.  Cb.  Fr.  (4th  Am.  ed.)  39,  111,  1861,  1863;  Page  v.  Page,  16 
Beav.  688. 
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petition  might  be  received  without  the  stamp  of  li.  required  by  the 
general  order  of  the  Court  of  the  25th  of  October,  1852. 

In  support  of  the  motion,  Mrs.  Hakewill  made  an  affidavit  that 
she  was  not  worth  5Z.  exclusive  of  her  wearing  apparel,  and  that 
she  was  not  possessed  of,  and  was  unable  to  obtain  from  her  hus- 
band or  any  other  person,  the  sum  of  1/.,  which,  as  she  was  in- 
formed, was  a  sum  necessary  to  be  paid  upon  filing  her  petition, 
and  that  she  was  wholly  unable  to  procure  any  person  by  whom, 
as  her  next  friend,  she  ^light  present  her  said  petition ;  that  she 
and  her  husband  had  separated,  and  that  after  the  separation  she 
had  sued  for  and  obtained  a  decree  for  restitution  of  conjugal  rights 
in  the  Ecclesiastical  Court,  and  that  her  husband  had  thereupon 
taken  a  house  at  a  distance  from  his  ordinary  residence,  and  had 
assigned  her  a  separate  apartment  in  it,  but  had  never 
visited  her;  that  he  had  made  an  application  *to  the  *117 
Ecclesiastical  Court  to  stay  proceedings,  but  that  his  appli- 
cation was  refused,  on  the  ground  that  he  had  not  complied  with 
the  sentence  of  the  Ecclesiastical  Court. 

Mr.  C,  M.  Bonpell^  in  support  of  the  motion,  cited  Wellesley 
V.  Wellesley  (a)  and  an  unreported  case  of  Ex  parte  Page^  before 
the  Master  of  the  Rolls,  11th  January,  1853. 

The  order  was  made. 

April  16. 

On  this  day  a  motion  was  made,  upon  notice,  on  behalf  of  the 
husband,  to  discharge  or  vary  the  order. 

In  support  of  this  motion,  an  affidavit  was  read,  to  the  effect  that 
Mrs.  Hakewill  had  a  father,  twQ  brothers,  a  sister,  and  a  brother- 
in-law,  aU  in  good  circumstances,  and  any  one  of  whom  would 
have  been  competent  to  act  as  her  next  friend. 

Mr,  Qlasie^  in  support  of  the  motion. 

The  facts  now  disclosed  were  concealed  from  the  Court  upon 
the  former  application,  and  as  the  order  was  made  ex  parte  in 
such  circumstances,  it  ought  to  be  discharged. 

(a)  16  Sim.  1. 
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[The  Lord  Justice  Tubneb.  —  But  the  affidavits  now  made  do 
not  show  that  any  one  of  Mrs.  Hakewill's  friends  was  willing  to 
act  as  her  next  friend.] 

Still  I  submit  that  Mrs.  Hakewill  ought  to  have  stated  the 

*  118    facts  of  the  case  to  the  Court,  and  to  have  *  shown  that  she 

had  applied  to  her  friends,  and  that  they  had  refiised  to  act. 

Mr.  Wtlcock  and  Mr.  C.  M.  JRaupell,  for  Mrs.  Ebikewill,  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce  said,  that  it  did  not  appear 
that  any  part  of  Mrs.  Hake  will's  affidavit  had  been  untrue,  and 
his  Lordship  thought  that  no  sufficient  ground  was  sho^yi  for  the 
present  motion. 

The  Lord  Justice  Turner.  —  The  lady's  affidavit  appears  to  me 
to  be  wholly  uncontradicted,  nor  does  it  appear  that  the  husband's 
affidavit  alleges  that  any  of  the  lady's  friends  would  have  con- 
sented to  act  as  her  next  friend.  The  case  might  have  been  dit- 
ferent,  if,  from  the  affidavits  now  filed,  it  could  have  been  shown 
that  had  there  been  an  application  to  her  relations,  one  of  them 
would  have  been  willing  to  act  for  her  as  her  next  friend.  Noth- 
ing of  that  sort  is  9hown. 

Motion  refiised,  costs  reserved. 


•  119  ♦  SALE  V.  KITSON.i 

1853.     February  28.    Before  the  Lords  Justices. 

Where  a  foreclosure  suit  was  instituted  before  the  15  A  16  Vict.  c.  86,  and 
stood  over,  in  order  that  the  cestuis  que  trtutent  under  the  mortgagor's  will 
might  be  made  parties,  held^  that,  afler  the  Act  came  into  operation,  the  suit 
might  proceed  in  their  absence,  the  trustees  and  executors  of  the  mortgagor 
representing  them  sufficiently.' 

•  '  S.  C,  17  Jur.  170;  10  Hare,  Ap.  50. 

>  See  Wilkins  o.  Reeves,  S  W.  R.  305 ;  Marriott  o..  Kirkham,  3  Giff.  536 ; 
8  Jur.  N.  S.  379 ;  1  Dan.  Cb.  Pr.  (4th  Am.  ed.)  215,  257. 
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This  was  an  application  under  the  Chancery  Amendment  Act, 
15  &  16  Vict,  c,  86,  to  dispense  with  the  necessity  of  making  cer- 
tain cestuis  que  tnutent  parties  to  a  suit.  The  suit  was  instituted, 
by  way  of  claim,  by  the  devisees  and  executors  of  a  mortgagee, 
against  the  beneficial  devisees  of  one  moiety,  and  against  the 
devisees  in  trust  of  the  other  moiety  of  the  equity  of  redemption, 
the  latter  of  whom  were  also  the  executors  of  the  mortgstgor. 

The  claim  came  on  to  be  heard  before  the  15  &  16  Yict.  c;  86, 
came  into  operation,  and  was  ordered  to  stand  over,  with  leave  to 
amend,  by  making  the  cestuis  que  trustent  of  the  moiety  devised 
upon  trust,  parties  to  the  suit.  After  the  statute  came  into  oper- 
ation, the  claim  was  set  down  again  for  hearing  without  amend- 
ment, but  the  Yice-Ghancellor  Stuart  requested  that  the  point 
of  practice  might  be  submitted  to  the  consideration  of  this  branch 
of  the  Court. 

Mr.  JEldertony  for  the  plaintiff,  referred  to  rule  9  of  the  42d  sec- 
tion of  the  Act,  and  to  Goldsmid  v.  Stonehewer^  (a)  and  Hanman 
V.  Riley.  (J) 

The  Lord  Justice  Turner.  —  Both  my  learned  brother  and  my- 
self are  of  opinion,  that  as  all  the  persons  having  control  over  the 
property — the  devisees  of  one  moiety,  and  the  trustees  of  the 
otlier  moiety,  and  the  executors  of  the  mortgagor — are  parties, 
the  claim  may  with  propriety  be  heard  without  the  cestuis  que 
trustent  being  made  parties. 


♦  THE  INCORPORATED  SOCIETY  FOR  PROMOTING    *  120 
THE  ENLARGEMENT,  BUILDING,  AND  REPAIR^ 
ING  OP  CHURCHES  AND  CHAPELS  v.  BARLOW. 

1863.    March  7  &  8.    Before  the  Lords  Justices. 

The  Incorporated  Societj  for  promoting  the  Enlargement,  Building,  and  Repair- 
ing of  Churches  and  Chapels,  one  of  the  objects  of  which  is,  by  its  Act  of  in- 
corporation, defined  to  be  to  grant  funds  towards  enlax^ng  or  building  churches 

(a)  9  Hare,  App.  1,  p.  zzxviii.  (6)  Ih.  zl. 
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and  chapels,  has  no  power  to  purchase  land,  and  therefore  a  bequest  of  pure 
personalty  to  this  society  is  not  within  the  Mortmain  Act.* 

This  cause  came  on  on  further  directions,  and  was  heard  by 
their  Lordships  for  Vice-Chancellor  Kindersley.  John  Brown, 
of  Sudbury  Hill  House,  the  testator  in  the  cause,  by  his  will,  dated 
in  1846,  after  making  various  bequests,  including  four  pecuniary 
legapies  to  charitable  institutions,  gave  and  bequeathed  as  follows  : 
^^  Unto  the  Society  for  building  Churches,  such  a  sum  of  money  as 
shall  be  equal  to  the  price  or  value  as  aforesaid  of  5500/.  3/.  per 
cent  reduced  bank  annuities.  And  I  declare  and  direct  that  the 
said  five  several  sums  of  money  shall  be  paid  at  the  end  of  three 
calendar  months  next  after  my  decease,  or  at  such  earlier  or  later 
period  as  my  said  executors  shall,  in  their  uncontrolled  discretion, 
think  fit,  to  the  treasurer  or  trustee  or  treasurers  or  trustees,  or 
any  one  or  more  of  them,  at  the  option  and  discretion  of  my  said 
executors,  of  the  same  charitable  institutions."  And  the  testator 
charged  the  above  legacies  wholly  and  entirely  upon,  and  directed 
the  same  to  be  paid  wholly  and  entirely  with  and  out  of,  such  part 
only  of  his  personal  estate  as  could  or  might  be  by  law  charged 
with,  and  applied  in  payment  of  such  legacies. 

At  the  original  hearing,  it  was  referred  to  the  Master  to  inquire 
and  state  what  society  was  meant  by  the  words  "  Society  for  build- 
ing Churches."  The  Master  found  the  society  to  be  "  The  Incor- 
porated Society  for  Promoting  the  Enlargement,  Building, 
♦  121  and  Repairing  of  Churches  *  and  Chapels ; "  being  a  corpo- 
ration created  under  the  provisions  of  the  Statute  9  Geo. 
4,  c.  42,  intituled  ^'  An  Act  to  abolish  Church  Briefs,  and  to 
provide  for  the  Better  Collection  and  Application  of  Voluntary 
Contributions,  for  the  Purpose  of  Enlarging  and  Building  Churches 
and  Chapels." 

By  the  fourth  section  of  this  Act  it  is  enacted,  that  the  society 
shall  be  governed  by  a  committee.  By  the  seventh  section,  the  com- 
mittee are  empowered  to  make  all  such  laws  and  regulations,  not 
being  repugnant  to  the  laws  of  the  kingdom  or  to  the  express 
powers  of  the  Act,  as  to  them  shall  from  time  to  time  seem  expe- 
dient, for  the  management  and  government  of  the  society,  and  for 

^  See  1  Jarman  Wills  (Sd  Eng.  ed.),  207,  208 ;  Mayor,  &c.,  of  Faversham  o. 
Ryder,  5  De  6.,  M.  &  G.  350 ;  Baldwin  v.  Baldwin,  22  Beav.  419 ;  Fhilpott  v.  St. 
George's  Hospital,  21  Beav.  134 ;  Edwards  v.  Hull,  6  De  G.,  M.  &  G.  74. 
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carrying  its  designs  into  effect ;  and  shall  have  the  sole  manage- 
ment, control,  and  disposition  of  the  estates,  funds,  revenues,  and 
other  property,  then,  or  at  any  fiiture  time,  belonging  to  the 
society.  By  the  eighth  section  the  committee  are  directed,  in  the 
selection  of  the  parishes  and  extra-parochial  places  to  which  they 
shall  grant  any  part  of  their  funds  towards  the  enlarging  or  build- 
ing of  any  churches  or  chapels,  to  have  regard  to  the  amount  of 
population  and  also  to  the  disproportion  between  the  number 
of  inhabitants  and  the  present  accommodation  for  attendance  on 
divine  service  according  to  the  rites  of  the  United  Church  of  Eng- 
land and  Ireland,  and,  in  giving  preference  among  such  parishes 
and  extra-parochial  places,  tibey  are  directed  to  have  regard  to  the 
proportion  of  the  expense  which  shall  be  offered  to  be  contributed 
or  raised  by  such  respective  parishes  or  places  towards  the  enlarge- 
ment or  building  of  churches  and  chapels,  and  to  the  pecuniary 
ability  of  the  Inhabitants  thereof. 

Among  the  laws  and  regulations  of  the  society  is  one 
directing  that  all  applications  for  aid  shall  be  made  *  accord-  *  122 
ing  to  the  society's  printed  forms.  Another  directs  that  no 
grant  shall  be  made  towards  enlarging,  building,  or  repairing  of 
any  church  or  chapel  without  previous  application  to  the  ordinary 
patron,  and  incumbent,  for  their  consent  to  such  enlarging,  build- 
ing, or  repairing.  Another  directs  that  no  grant  shall  be  made 
unless  one-half  at  least  of  the  increased  area  and  accommodation 
proposed  shall  be  secured  for  additional  free  and  unappropriated 
sittings.  Another  directs  that  no  grant  exceeding  500Z.  shall  be 
made  unless  with  such  special  consent  as  therein  mentioned. 
Another  provides  that  the  society  shall  not  themselves  engage  in 
building  or  enlarging  any  church  or  chapel ;  nor  shall  in  any  case, 
unless  for  some  special  reason,  to  be  made  out  to  the  satisfaction 
of  the  committee,  advance  a  greater  proportion  than  one-fourth  of 
the  estimated  expense. 

Mr.  Beit  and  Mr.  Speed,  for  the  plaintiffs,  were  stopped  by  the 
Court. 

Mr.  Walker  and  Mr.  Bird,  for  the  executors.  —  A  bequest  for 
building  churches  must  be  taken  to  contemplate  the  expenditure 
of  part  of  the  money  on  land,  and  is  therefore  void  under  the  pro- 
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visions  of  the  Mortmain  Act :  Chapman  t.  Brown  (a)  and  The 
Attorney-General  v.  Parsons;  (6)  or  is  so  at  all  events,  unless  the 
testator  expressly  directs  the  money  to  be  expended  in  building  on 
land  already  in  mortmain.  The  Attorney- General  v.  Davies,  (<;) 
Pritchard  v.  Arbouin,  (d)  Giblett  v.  Hobson.  («)  Even  if  the 
bequest  is  to  be  expended  on  land  hereafter  to  be  brought  into 

mortmain  by  others,  it  is  void.  Attorney- General  v.  White- 
♦123    ehurchj(^g)  Mather  *y.  S€oU^(Ji)  Trye  v.  The  Corporation 

of  Gloucester y  (i)  The  Attorney-General  v,  Sullj  (k)  Long- 
staff  V.  Rennison.  (/)  And  it  is  sufficient  if  the  purposes  forbid- 
den by  law  fall  within  the  scope  of  the  bequest,  although  another 
purpose  not  forbidden  might  also  fall  within  the  terms  of  it.  Now 
there  is  nothing  in  this  Act  incorporating  the  plaintiffs,  or  in  their 
rules  and  by-laws,  precluding  them  from  employing  the  legacy  in 
purchasing  land.  It  would  be  blended  with  the  general  funds  of 
the  society,  and  might  be  advanced  to  persons  who  were  thus  em- 
ploying their  own  funds  with  those  advanced  by  the  society.  In- 
deed, the  provisions  of  the  statute,  requiring  the  society,  in  mak- 
ing advances,  to  have  regard  to  the  number  of  the  inhabitants  and 
the  existing  accommodiEition  for  their  attendance  upon  divine  ser- 
vice, plainly  contemplates  the  purchase  of  land  by  those  who  are 
to  receive  the  assistance  of  the  fund.  The  regulations  require  all 
applications  for  assistance  out  of  the  funds  of  the  society  to  be 
made  in  the  form  prescribed  by  a  printed  paper  furnished  by  the 
society.  On  referring  to  these  printed  forms,  we  find  that,  when 
filled  up,  they  are  to  state  the  particulars  of  any  plot  of  ground 
required  for  building.  The  Act  48  Qeo.  8,  c.  108,  §  1,  provides 
that  bequests  for  or  towards  the  erecting,  rebuilding,  repair- 
ing, purchasing,  or  providing  any  church  or  chapel  not  exceeding 
in  value  600/.,  shall,  where  the  will  is  executed  three  months 
before  the  testator's  death,  be  valid.  This  amounts  to.  a  statutory 
declaration  that  such  bequests  beyond  that  amount  are  void.  They 
also  cited  Widmore  v.  Woodroffe  (m)  and  Crafton  v.  Frith,  (n) 

Mr.  Roltj  in  reply,  was  stopped  by  the  Court. 

(a)  6  Ves.  404.'  (h)  2  Keen,  172. 

(6)  8  Ve8.  186.  (t*)  14  Beav.  173. 

(c)  9  Ves.  644.  {k)  9  Hare,  647. 

(d)  3  Russ.  466.  (Z)    1  Drewry,  28. 

(e)  6  Sim.  661 ;  and  3  M.  &  K.  617.  (m)  Amb.  636. 

(g)  3  Ves.  141.  (n)  4  De  G.  &  S.  237 ;  16  Jur.  737. 
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♦  The  Lord  Justice  Tubnbb. — The  question  in  this  case  ♦  124 
is  as  to  the  validity  of  a  legacy  given  to  the  Society  for  the 
Building  of  Churches,  and  which  has  been  found  by  the  Master  in 
his  report  to  have  meant,  "  The  Incorporated  Society  for  Promot- 
ing the  Enlai'gement,  Building,  and  Repairing  of  Churches  and 
Chapels/'  The  case  has  been  argued  for  the  most  part  as  if  there 
had  been  a  direct  bequest  for  the  purpose  of  building  churches  and 
chapels.  There  is,  however,  no  direct  bequest  for  any  such  pur- 
pose, but  merely  a  bequest  to  a  society  incorporated  for  promoting 
the  enlargement,  building,  and  repairing  of  churches  and  chapels. 
Now  there  are  several  means  for  promoting  the  enlargement,  build- 
ing, and  repairing  of  churches  and  chapels.  These  objects  may  be 
promoted  not  only  by  the  purchase  of  land,  but  by  subscribing  to 
build  upon  land  which  has  already  been  devoted  to  that  purpose, 
and  is  already  in  mortmain.  There  are  therefore  two  modes  in 
which  the  society  might  accomplish  its  objects,  the  one  legal,  and 
the  other  which  would  involve  illegal  results ;  and  there  being  thus 
two  purposes,  the  one  legal,  the  other  illegal  in  its  consequences,  I 
think  that  the  incorporation  must  be  referred  to  the  legal  purpose. 
Not  only  is  that,  in  my  opinion,  the  legal  e£fect  of  the  incorporar 
tion,  but  I  think  it  clear,  upon  the  purview  of  the  Act,  that  such 
was  the  intention  of  the  legislature.  We  do  not  find  in  this  Act 
any  power  whatever  to  purchase  land ;  and  I  take  it  to  be  ^uite 
clear,  that  if  the  corporation  had  been  meant  to  purchase  lands, 
there  would  have  been  power  given  to  them  for  that  purpose.  Mr. 
Bird  remarked,  that  there  is  no  clause  disabling  the  society  from 
purchasing  land ;  but  negative  words  are  not  necessary,  it  would 
require  an  enabling  clause  to  give  them  the  power  of  purchasing. 
Again,  by  the  fourth  section  of  the  Act  of  incorporation,  the 
whole  power  of  the  society  is  to  be  exercised  *  by  a  com-  *  125 
mittee ;  and  by  the  seventh  section  the  committee  are  empow- 
ered to  make  such  regulations  as  shall  not  be  repugnant  to  the 
laws  of  the  country.  It  is  clear,  therefore,  that  the  legislature 
intended  to  give  no  power  to  the  committee  to  make  any  laws  or 
regulations  which  should  be  repugnant  to  the  laws  of  this  king- 
dom, and  therefore  to  the  statute  of  mortmain. 

Various  cases  have  been  cited  upon  this  subject.    No  doubt  a 
bequest  for  the  purpose  of  building  has  been  held  to  imply  a  pur- 
chase of  land,  and  therefore  such  a  bequest  has  been  held  to  be 
void,  according  to  the  provisions  of  the  statute  of  mortmain.    But 
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the  cases  go  further ;  and  Mr.  Walker  urges,  that  every  bequest  is 
void  which  is  such  as  to  induce  a  purchase  of  land.  That  argu- 
ment admits  of  a  clear  answer.  If  this  corporation  is  not  authoiv 
ized  to  purchase  land,  the  bequest  could  not  induce  them  to  lay 
out  money  in  purchasing  land.  Reference,  too,  has  been  made  to 
the  43  Geo.  3,  c.  108,  giving  validity  to  bequests  to  the  extent  of 
6002. :  all  that  that  Act  shows,  is,  that  the  legislature  contemplated 
that  some  bequests  for  building  churches  might  be  obnoxious  to 
the  statute  of  mortmain,  and  it  gives  validity  to  them  to  that 
extent.  It  certainly  does  not  show  that  the  legislature  contemplated 
that  every  bequest  for  promotiug  the  enlargement,  building,  and  re- 
pairing of  churches  and  chapels,  would  be  invalid,  or  that  a  bequest  to 
this  society  for  this  purpose  would  be  void.  Subject,  therefore,  to 
what  my  learned  brother  may  say,  who,  however,  I  believe  entirely 
concurs  in  this  view,  I  am  of  opinion  that  the  bequest  is  perfectly 
valid. 

The  Lord  Justice  EjnoHT  Bruce  concurred. 


*126  ♦PENNELL  v.  ROY.i 

1S53.    March  5  &  9.    Before  the  Loans  Jubtigbs. 

Where  a  debtor  became  bankrupt  in  England,  having  real  estate  in  Scotland, 
hdd,  that  this  state  of  circumstances  gave  no  jurisdiction  to  the  Court  of 
Chancery  to  restrain  a  creditor  who  had  not  proved  under  the  bankruptcy 
from  proceeding  in  an  action  against  the  assignees  in  ScotUmd,  for  the 
purpose  of  recovering  out  of  the  real  estate  there  an  amount  equal  to  the 
dividend  which  would  have  been  payable  upon  the  debt,  and  the  grounds  on 
,  which  the  Court  of  Chancery  restrains  creditors  from  proceeding  against  an 
executor  after  a  decree  for  administration  do  not  exist  in  such  -a  case.* 


»  S.  C,  17  Jur.  247. 

'  See  Graham  v.  Maxwell,  1  M^N.  &  G.  71  and  cases  in  note  (2) ;  Dehon  o. 
Foster,  4  Allen,  550 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  SCO ;  2  ib.  1626,  1627,  and 
cases  in  notes ;  Liverpool  Marine  Credit  Co.  o.  Hunter,  L.  B.  4  Eq.  62 ;  8.  C, 
L.  R.  3  Ch.  Ap.  479.  The  Supreme  Court  of  Massachusetts  has  jurisdiction  in 
equity,  upon  a  proper  case  being  made,  to  enjoin  a  citizen  of  Massachusetts  from 
availing  himself  of  an  attachment  of  personal  property  in  another  State,  in  an 
action  against  a  debtor  who  is  insolvent  under  the  laws  of  Massachusetts,  and 
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Frindples  on  which  a  creditor  is  restrained  irom  proceeding  after  a  decree  for 
administration^ 

This  was  an  appeal  from  the  decision  of  Yice-Ghancellor  Sjn- 
DERSLEY,  granting  an  injunction  to  restrain  the  defendant  Robert 
Boy,  his  mandatories  and  agents,  from  prosecuting  an  action  com- 
menced by  him  in  the  Court  of  Session  in  Scotland  against  the 
plaintiffs,  as  assignees  of  Mr.  Archibald  Campbell,  a  bankrupt. 

The  bankrupt  carried  on  business  in  Begent  Street  as  an  army, 
agent  and  banker  till  1830,  when  a  commission  of  bankruptcy  was 
duly  issued  against  him  and  his  partners,  under  which  they  were 
found  bankrupts ;  and  debts  having  been  proved  to  the  amount  of 
80,000Z.  against  the  joint  and  of  23,000^.  against  Mr.  Campbell's 
separate  estate,  dividends  amounting  to  Is.  lid.  in  the  pound  had 
been  declared  upon  the  joint  estate,  and  dividends  amounting  to 
5«.  6^.  in  the  pound  had  been  declared  upon  Mr.  Campbell's  separate 
estate.  On  the  18th  of  May,  1846,  the  succession  of  the  entailed  estate 
of  Lochnell  opened  to  the  bankrupt,  who  duly  executed  a  conveyance 
thereof  to  the  assignees  under  his  bankruptcy.  The  bankrupt  had 
not  obtained  his  certificate.    In  November,  1846,  the  defendant 

thus  preventing  the  same  from  coming  to  the  hands  of  the  assignee ;  and  it  is  no 
objection  that  the  action  was  commenced  before  the  institution  of  proceedings  in 
insolvency,  if  this  was  done  with  knowledge  that  snch  proceedings  were  about  to 
be  instituted,  and  with  a  view  to  obtain  a  preference.  Dehon  v,  Foster,  4  Allen, 
546;  S.  C,  7  Allen,  57. 

'  If  there  has  been  a  decree  for  the  administration  of  assets,  the  Court  will 
restrain  a  creditor,  who  is  not  a  party  to  the  suit,  from  proceeding  at  law  against 
the  testator^s  or  intestate^s  estate,  for  his  debt.  Thompson  v»  Brown,  4  John. 
Ch.  642 ;  see  Benson  v.  Leroy,  4  John.  Ch.  651 ;  Updike  v.  Doyle,  7  R.  I.  460, 
461.  This  it  does,  because  it  considers  that  the  decree  which  it  has  made  is  in 
the  nature  of  a  judgment  for  all  the  creditors ;  and  having  taken  the  fund  into 
its  own  hands,  it  will  administer  it  equitably,  and  not  permit  the  executor  to  be 
pursued  at  law.  Martin  o.  Martin,  1  Yes.  Sen.  211,  214 ;  Lee  v.  Park,  1  Keen, 
714, 719 ;  Macrae  v.  Smith,  2  K.  &  J.  411,  412 ;  Hazen  v.  Durling,  1  Green  Gh. 
188 ;  Updike  o.  Doyle,  7  R.  I.  446,  460,  461.  This  practice  of  restraining  a 
creditor,  although  no  injunction  has  been  prayed  in  terms  against  him,  may  be 
followed,  where  the  creditor  is  suing  in  a  foreign  Court  (Graham  v.  Maxwell,  1 
M*N.  &  G.  71 ;  13  Jur.  217),  if  he  has  adopted  the  proceedings  here,  or  a  very 
strong  case  can  be  made  out,  showing  the  inexpediency  of  permitting  him  to 
continue  the  proceedings  in  the  foreign  Court.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1614,  1615 ;  Carron  Company  v,  Maclaren,  5  H.  L.  Cas.  416,  reversing  S.  C. 
nom.  Maclaren  v.  Stainton,  16  Beav.  279 ;  Hope  o.  Carnegie,  L.  R.  1  Ch.  Ap. 
820 ;  BulHe  v.  BaiUie,  L.  R.  5  £q.  175. 
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Robert  Roy  commenced  an  action  before  the  Court  of  Session  in 

Scotland  against  the  bankrupt,  concluding  that  the  bankrupt  should 

be  ordained  to  make  payment  to  him  of  3800/.  due  upon  a 

•  127    *  bill  of  exchange  dated  20th  of  August,  1828,  with  inter- 

est and  costs. 

While  these  proceedings  were  pending,  on  the  22d  of  November, 
1848,  an  order  was  obtained  by  Mr.  Roy  to  intimate  the  depend- 
ence of  the  action  to  the  official  assignee,  that  he  might  sist  him- 
self as  a  party  thereto  if  so  advised.  The  official  assignee  having 
been  advised  that  he  ought  not  to  sist  himself  in  and  have  no  cour 
cern  with  the  action,  declined  to  do  so,  and  refrained  from  taking 
any  proceedings  therein  or  appearing  thereto. 

Afterwards,  Robert  Roy,  and  Hugh  Ross,  writer  to  the  signet, 
his  mandatory,  commenced  an  action  before  the  Court  of  Session 
in  Scotland  against  the  plaintiflfs  in  equity,  by  summons  dated  and 
signeted  on  the  1st  of  December,  1852,  concluding  that  it  should 
be  by  decree  of  the  Court  found  and  declared,  that  in  the  event  of 
Mr.  Roy  establishing  his  claim  in  the  action  then  in  dependence  at 
his  instance  against  the  bankrupt  for  payment  of  the  principal  sum 
of  88002.  contained  in  the  bill  of  exchange,  Mr.  Roy  was  entitled 
to  receive  a  dividend  or  dividends  from  the  bankrupt  estate  of 
Archibald  Campbell  equal  to  the  dividend  or  dividends  drawn,  or 
which  might  be  drawn,  by  the  other  creditors  of  the  bankrupt,  and 
that  the  defenders  should  be  decerned  and  ordained  to  make  pay- 
ment to  the  pursuer  of  the  sum  of  83002.,  and  interest  thereon,  or 
of  such  other  sum  or  sums  as  should  be  equal  to  the  amount  of 
dividend  or  dividends  drawn  or  to  be  drawn  by  the  other  creditors 
of  the  bankrupt,  on  their  respective  claims  against  his  bankrupt 
estate,  and  in  the  mean  while  to  consign  or  deposit  in  bank,  or 
otherwise  secure  in  such  manner  as  the  Court  of  Session  should 
ordain,  the  sum  of  3000/.,  or  such  other  sum  as  should  be  suffi- 
cient to  meet  such  dividend  or  dividends. 

*  128       *  According  to  the  law  and  practice  of  Scotland,  the  pur- 

suer of  any  action  conmienced  in  the  Court  of  Session  is 
entitled,  as  of  course,  to  attach  the  real  and  personal  estate  of  the 
parties  named  as  defenders  to  such  action  at  any  time  after  the 
commencement  thereof,  and  from  time  to  time  during  its  de- 
pendence, in  security  of  the  claim  advanced  in  the  summons  by 
which  the  action  is  commenced,  and. such  attachment  of  the  per- 
sonal estate  of  the  defender  is  laid  on  by  means  of  a  warrant  of 
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arrestment  contained  in  or  annexed  to  the  writ  of  summons.  In 
conformity  with  this  law  and  practice  the  above  summons  at  the 
instance  of  Mr.  Boy  against  the  plaintiffs  contained  a  warrant  to 
arrest  their  personal  estate ;  and  in  pursuance  of  thia  warrant,  and 
without  any  previous  notice  or  intimation  to  the  plaintiffs  or  their 
agents  in  England  or  Scotland,  Mr.  Roy  used  arrestments  in  the 
hands  of  the  tenants  of  the  estate  of  Lochnell. 
*  At  the  time  these  arrestments  weire  laid  on,  there  were  rents 
owing  from  tenants  to  the  plaintiffs,  or  in  the  hands  of  their  fac- 
tors, to  the  amount  of  13002.  and  upwards.  According  to  the  law 
and  practice  of  Scotland,  arrestments  used  on  the  dependence  of 
an  action  continue  in  force  until  the  action  is  disposed  of  by  a 
judgment  in  favour  of  t^e  defender  thereto;  and  in  case  of  a 
judgment  therein  in  favour  of  the  pursuer,  such  pursuer  acquires 
a  title  to  proceed  against  the  arrestee  to  recover  the  moneys  ar- 
rested. 

In  consequence  of  the  arrestments,  the  arrestees  reftised  to  pay 
over  to  the  plaintiffs  the  moneys  owing  from  them  or  in  their 
hands,  and  the  plaintifib  were  prevented  from  recovering  payment 
thereof  in  any  court  or  by  any  proceedings  in  Scotland,  by  reason 
of  the  arrestments. 

*  On  January  14, 1853,  the  bill  was  filed  in  the  present  *  129 
suit  by  the  assignees,  praying  no  relief  except  an  injunction 
to  restrain  Mr.  Roy,  his  mandatories  and  agents,  from  prosecuting 
the  action  against  them,  the  assignees,  in  the  Court  of  Session,  or 
against  the  real  estate  of  Campbell,  or  the  rents  thereof;  and  from 
continuing  or  permitting  to  continue  or  remain  in  force  the  arrest- 
ments ;  and  frpm  laying  any  further  or  other  arrestments  upon 
the  rents  hereafter  to  become  due  from  the  tenants  of  the  estate 
of  Lochnell,  or  suing  out  execution,  or  any  other  diligence  or 
process  against  the  real  or  personal  estate  of  the  bankrupt. 

Yice-Chancellor  Kikdebslet,  on  the  16th  of  February,  granted 
the  injunction  in  the  terms  of  the  prayer  of  the  bill.  From  that 
order  Mr.  Roy  now  appealed. 

Mr.  Beacon  and  Mr.  GHffardy  in  support  of  the  appeal.  —  There 
is  no  equity  to  support  this  bill.  Suppose  the  action  had  been 
brought  in  England,  what  jurisdiction  would  this  Court  have  had 
to  restrain  it  ? 
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They  referred  to  Kennedy  v.  Earl  of  CassiUis  (a)   and  the 
authorities  there  collected,  and  to  Simpson  v.  Lord  Mowden.  (J>) 

The  Solicitor-Oeneraly  Mr.  Anderson^  and  Mr.  Karslake^  for  the 
plaintiffs.  —  In  an  anonymous  ca8e(c)  Lord  Eldon  says: 

*  180    "  The  bankrupt  statutes  are  framed  with  a  view  to  *  the 

authority,  with  which  the  Lord  Chancellor  is  intrusted,  in 
the  exercise  of  his  ordinary  jurisdiction ;  and  when  these  statutes 
are  silent  as  to  the  mode  of  compelling  obedience  to  the  orders, 
that  may  be  necessary  for  carrying  the  provisions  of  the  statutes 
into  effect,  it  is  enforced  by  the  general  jurisdiction  for  the  attain- 
ment of  the  objects  of  the  commission."  And  in  £x  parte  Brad- 
ley ((2)  he  said  that  it  was  the  intention  of  the  legislature,  in  giving 
jurisdiction  to  the  Ohancellor  in  bankruptcy,  to  give  him  power  to 
use  in  bankruptcy  the  authority  used  in  causes  in  chancery,  where 
no  specific  authority  was  given  by  the  statutes.  In  Barker  v. 
Q-oodair,  (e)  Lord  Eldon,  in  granting  an  injunction  to  restrain 
proceedings  on  a  foreign  attachment  after  a  commission  of  bank- 
ruptcy, says,  "  In  the  case  of  a  judgment  by  a  separate  creditor, 
both  the  partners  being  solvent,  it  has  been  held,  that  the  creditor 
may  take  by  execution  a  moiety  of  a  chattel ;  though  he  is  only  a 
separate  creditor.  A  great  variety  of  difficulties  occur  as  to  that ; 
whether  it  stands  in  equity  as  at  law.  It  is  clear  a  partner  holds 
a  chattel  with  his  partner,  subject  to  all  the  equities  that  partner 
has  upon  it.  A  question  has  often  occurred,  whether  a  separate 
creditor,  taking  a  moiety  of  the  chattel  in  execution,  is  in  the 
same  circumstances ;  viz.,  that  he  may  call  for  a  sale  of  that 
chattel,  and  divide  the  money:  or  whether  this  Court  would  force 
upon  him  the  whole  account  of  the  partnership ;  permitting  him  to 
take  only  that  interest  which  the  partner,  his  debtor,  would  have 
been  entitled  to,  after  the  account.  But  we  have  gone  much 
greater  lengths  in  bankruptcy  as  to  that,  and  even  in  the  absence 
of  the  other  partner.    In  bankruptcy,  after  one  partner  had  become 

a  bankrupt,  I  do  not  recollect  that  a  joint  creditor  was  ever 

*  131    permitted  to  bring  *  an  action,  and  by  execution  fasten  upon 

a  moiety  of  the  effects.    On  the  contrary,  in  the  absence  of 
the  solvent  partner,  if,  for  instance,  he  was  at  Lisbon,  we  say,  the 

(a)  2  Swanst.  818.  (d)  1  Rose,  204. 

(6)  3  M.  &  C.  103  et  seq.        '  (c)  11  Ves.  86. 

(c)  UVefl.  461. 
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assignees  shall  take  the  joint  property,  and  deal  with  it  as  the 
partner  himself  ought  to  have  dealt  with  it ;  paying  all  the  joint 
creditors  equally,  as  far  as  the  joint  property  goes ;  and  applying 
the  surplus,  if  any,  under  all  the  equities  subsisting  between  the 
partners  themselves.  This  is  done  here  every  day ;  though  how 
it  originally  became  law  I  do  not  know.  We  have  in  some  degree 
pursued  it  in  the  administration  of  assets,  though  very  tenderly." 
In  Jones  v.  Q'eddes(a)  the  late  Vice-Chancellor  of  England 
granted  an  injunction,  at  the  suit  of  assignees  of  a  bankrupt,  to 
restrain  proceedings  in  the  Court  of  Session  in  Scotland,  on  a  bond 
executed  before  the  bankruptcy,  against  real  estate  there.  Although 
Lord  Ltndhubst,  on  appeal,  dissolved  the  injunction,  he  fully 
recognized  the  right  of  the  Court  to  interpose. 

They  also  referred  to  Qraham  v.  Maxwell  (6)  and  Maelaren  v. 
Staintonj  ((?)  and  compared  the  case  to  one  in  which  a  decree  has 
been  made  for  the  administration  of  a  testator's  assets. 

Mr.  Bacon,  in  reply. 

March  9. 

The  Lobd  Justice  Knight  Bruce.  —  This  case,  which,  if  not 
wholly  unimportant,  is  not  of  the  importance  which  has  been 
ascribed  to  it,  occupied  in  discussion  the  whole  time  of  the  Court 
on  Saturday  last,  but  was  nevertheless  well  argued,  by  which  I 
mean  that  included  in  what  the  Court  heard  was  every  observation 
reasonably  possible. 

*  The  matter  arose  thus :  A  frivolous  and  vexatious  suit  *  182 
was  instituted  in  Scotland,  without,  as  I  believe,  the  least 
chance  of  success.  The  defenders,  instead  of  meeting  it  there, 
instituted  here  the  suit  now  before  us  (one  as  frivolous,  I  think, 
though  less  vexatious),  for  the  purpose  of  staying  the  other.  They 
made  a  motion  accordingly  before  a  learned  Vice-Chancellor,  and 
obtained  the  order  that  they  desired,  with  which  one  might  have 
supposed  their  adversary,  the  defendant  here,  pursuer  in  Scotland, 
likely  to  be  also  well  content.  But  no;  the  attractions  of  a 
desperate  Scotch  law-suit  seem  more  powerful  than  one  would  have 
guessed.  A  writer  to  the  signet,  as  he  once  had  been,  agnovit 
veteris  vestigia  flammm.    The  Court  of  Session  had  only  pleasing 

(a)  14  Sim.  606;  S.  C./on  appeal,  1  PhiL  724. 

Q>)  1  M.  &  G.  71.  (c)  22  Law  J.,  N.  S.  Ch.  274. 
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alarms  for  him.  Bejecting  the  hand  offered  to  extricate  him  from 
what  he  had  fallen  into,  he  chose  to  remain  in,  and  so  has  brought 
before  us  this  appeal,  which,  as  I  have  said,  it  was  our  fortune  to 
hear  during  an  entire  judicial  day,  and  we  arei  now  to  dispose  of. 

Few  facts  need  be  mentioned.  A  Scottish  gentleman,  resident 
and  carrying  on  business  in  England,  was  duly  made  a  bankrupt 
in  England.  Part  of  his  proi)erty  consisting  of  a  real  estate  in 
Scotland,  that  estate  was  possessed  accordingly  by  the  assignees, 
who  in  that  right  completed  and  perfected  their  title  to  it,  accord- 
ing to  the  forms  and  regulations  prescribed  by  the  law  of  Scotland. 
The  defendant,  Mr.  Boy,  is,  or  claims  to  be,  a  creditor  of  the  bank- 
rupt, under  such  circumstances  as  that,  if  Mr.  Roy's  case  is  true, 
he  was  and  is  entitled  to  be,  upon  his  application,  admitted  to 
prove  a  large  debt  under  the  English  bankruptcy,  which,  however, 
he  has  never  done,  or  claimed  or  attempted  to  do,  to  any  extent 
whatever ;  and  he  has  not,  in  the  Scotch  proceedings  already  men- 
tioned, and  to  be  mentioned  again,  or  otherwise,  alleged 
*  183  that  he  has  ever  so  proved,  or  claimed,  *  or  attempted,  or 
that  he  intends  or  wishes  to  do  so.  He  is  in  truth  abso- 
lutely a  stranger  to  the  bankruptcy.  In  this  state  of  things  Mr. 
Campbell,  the  bankrupt,  not  having  obtained  his  certificate,  has 
since  his  bankruptcy  been  sued  for  the  debt  in  Scotland  by  Mr. 
Boy,  who  has  to  that  proceeding  thought  fit  to  sist  as  parties  de- 
fendants the  assignees  under  the  English  bankruptcy,  and  is  pur- 
suing them  accordingly  in  the  Court  of  Session  for  the  purpose  of 
recovering  payment  from  them  or  the  bankrupt's  estate  of  a  divi- 
dend on  the  debt  alleged,  and  perhaps  truly  alleged,  to  be  due  to  Mr. 
Boy  from  the  bankrupt,  pari  passu  with  the  creditors  who  have  claimed 
and  been  admitted  under  the  bankruptcy.  The  assignees  not  having 
appeared,  he  has  resorted  to  arrestment,  under  which  the  land  in 
Scotland,  already  adverted  to,  has  been  and  still  is  very  inconven- 
iently affected.  By  this  experiment — this  course,  of  which  I  am 
unable  to  discover  the  hopefulness  or  the  propriety — have  been  occa- 
sioned the  bill  and  injunction  before  us ;  and  the  question  now  is, 
whether  the  assignees  are  entitled  to  file  a  bill  in  the  English  Court 
of  Chancery  to  restrain  Mr.  Boy  from  these  measures  ? 

How  the  case  would  have  stood  if  he  had  proved  or  claimed,  or 

alleged  himself  to  have  proved  or  claimed,  or  to  intend  to  prove 

or  claim,  under  the  English  bankruptcy,  it  is  unnecessary  to  say  : 

but  as  the  facts  are,  I  see  nothing  to  support  such  a  bill.    If  it  is 
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assumed  that  he  ought  to  succeed  in  his  Scotch  proceedings,  he 
ongfat  not  to  be  interfered  with  here.  The  contrary  assumption,  as 
I  conceive,  cannot  give  an  equity  to  the  assignees  as  plaintiffs 
against  him.  It  is  not  a  duty  or  function,  or  within  the  power  of 
ihiB  Court,  to  restrain  men  from  prosecuting  frivolous,  litigious, 
and  desperate  suits,  merely  because  they  are  so,  —  at  least  unless 
the  experiment  shall  have  been  repeated  once  or  twice, 
which  is  *  not  the  case  here.  A  creditor  who  has  not  *  184 
proved  or  claimed,  nor  seeks  to  prove  or  claim  under  an 
English  bankruptcy,  is  under  no  more  obligation,  nor  owes  any 
more  duty  to  the  assignees  or  the  other  creditors  than  he  would  if 
he  were  no  creditor  at  all ;  and  consequently,  if  he  enters  into  a 
foolish  and  perverse  litigation  with  the  assignees,  they  must  defend 
themselves  as  other  men  do  when  prosecuted  by  the  owner  of  an 
imaginary  grievance. 

In  the  present  instance  Mr.  Boy — entitled  to  no  dividend — 
claims  from  the  assignees  a  dividend  in  a  manner  that  would  be 
irrational  and  absurd,  if  he  were  entitled  to  a  dividend ;  but  how 
does  this  confer  on  them  any  privilege  (if  a  chancery  suit  be  a 
privilege)  beyond  others  of  the  Queen's  peaceable  subjects,  tor- 
mented by  fanatic  litigants  ? 

Something  was  said  of  circuity,  and  Mr.  Anderson,  I  think, 
referred  to  the  maxim  of  the  civil  law,  "  Dolofacit  qui  petit  quod 
redditurus  est ;  "  or,  as  it  has  been  otherwise  ^ven,  "  Doh  facit 
qui  petit  quod  re%tituere  oportet  eundem.^^  But  though  I  am  not 
aware  of  any  complimentary  designation  that  Mr.  Boy's  proceed- 
ings against  the  assignees  in  Scotland  can  deserve,  I  am  also  not 
aware  that  there  is  dolus.  Were  he,  through  the  assignees'  default, 
or  (as  it  seems  to  me  impossible  to  suppose)  upon  the  merits,  to 
obtain,  by  means  of  the  Court  of  Session,  payment  of  his  debt  or 
a  dividend  from  the  assignees,  or  out  of  the  Scotch  real  estate, 
and  the  House  of  Lords  should  not  be  appealed  to,  or  should  not 
dissent  from  the  decision,  I  do  not  see  how  there  is  ever  to  be 
restitution. 

Another  endeavour  on  Saturday  was  to  establish  a  propo- 
sition laid  down  at  the  bar,  of  a  close  analogy,  if  *  not  *  185 
identity,  between  the  present  demand  on  the  Court  and  that 
of  an  executor  or  administrator  sued  by  a  creditor  or  an  alleged 
creditor  of  the  deceased,  after  a  decree  under  which  all  his  cred- 
itors may  come.    If  the  analogy  existed,  I  do  not  know  that  it  would 
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therefore  be  right  for  the  Court  to  interfere  in  a  case  such  as  the 
present;  but  there  is  clearly,  in  my  opinion,  no  such  analogy. 
The  duties  of  an  executor  or  administrator,  the  manner  in  which 
he  represents  the  deceased,  the  extent  to  which  and  the  mode  in 
which  he  is  by  law  liable  to  be  sued  by  a  creditor  of  the  deceaefed, 
the  different  defences  and  judgments  possible  in  an  action  against 
the  executor  or  administrator,  the  right  which  he  has  to  deliver 
himself  from  a  suit  against  him,  if  he  cannot  do  so  otherwise,  by 
applying  assets  for  the  purpose,  and  the  title  which  the  creditors 
generally  acquire,  by  a  decree,  to  those  assets  are  alone  and  obviously 
sufficient  to  destroy  all  ground  of  comparison  between  the  cases.  If 
Mr.  Boy,  instead  of  proceeding  in  Scotland,  had  been  advised  or  per- 
mitted to  commence  a  suit  in  Ireland,  or  in  the  Court  of  Queen's 
Bench  here,  or  in  the  County  Palatine  of  Lancaster,  for  the  strange 
purpose  for  which  he  has  sisted  the  assignees,  and  under  the  same 
circumstances,  could  a  bill  have  been  filed  by  them  here  to  stay  it  ? 
I  apprehend  certainly  not,  in  the  absence  *at  least  of  a  vexatious 
repetition  of  unsuccessful  litigation.  The  same  rule  must  apply  to 
Scotland,  the  Courts  of  which  are  bound  to  notice,  and  do  not  refuse 
or  hesitate  to  notice,  the  English  bankrupt  law. 

I  differ,  nor  need  I  say  I  most  respectfully  differ,  firom  the  able 
and  excellent  Judge  before  whom  this  case  has  been :  and  I  think 
that  as,  according  to  another  maxim  of  the  civil  law  which  we 
adopt,  invito  beneficium  iwn  datur^  we  are  justified  in  visiting  the 
appellant  with  success  in  his  appeal. 

*  186  *  The  Lord  Justice  Turner.  --^  I  am  also  of  opinion  that 
this  injunction  cannot  be  maintained.  The  plaintiffs  are 
the  assignees  of  Campbell,  an  uncertificated  bankrupt,  and  the 
case  they  state  by  the  bill  is  shortly  this  :  that  the  defendant,  who 
is  resident  in  this  part  of  the  kingdom,  alleging  himself  to  be  a 
creditor  of  the  bankrupt,  but  not  having  proved  his  debt  under  the 
commission,  has  brought  an  action  in  the  Courts  of  Scotland 
against  the  plaintiffs,  the  assignees,  for  the  recovery  of  dividends 
equal  to  the  dividends  paid  and  to  be  paid  to  the  creditors  under 
the  commission,  and  has  in  that  action  arrested  the  rents  of  some 
real  estates  in  Scotland,  to  which  the  assignees  are  entitled  under 
the  bankruptcy. 

The  equity  on  which  the  bill  rests  is,  that  the  Court  of  Bank- 
ruptcy in  England  is  the  proper  Court  for  proving  debts  or  alleged 
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debts  against  the  estate  of  the  bankrupt,  and  that  the  bankruptcy 
being  in  England,  the  administration  of  the  estate  will  be  embar- 
rassed if  the  documents  relating  to  the  transactions  connected 
with  the  alleged  debt  be  removed  to  Scotland.  The  novelty,  of  the 
equity  thus  set  up,  and  the  great  respect  which  I  feel  for  the 
decision  of  the  Yice-Chancellor,  induced  me  to  hesitate  before 
pronouncing  any  opinion  upon  the  question  before  us ;  but  the 
further  consideration  which  I  have  given  to  the  case  has  confirmed 
the  impression  which  I  felt  during  the  argument,  that  this  equify 
cannot  be  maintained.  The  case  was  admitted  by  the  learned 
Judge  in  the  Court  below,  and  has  been  admitted  in  the  argument 
at  the  bar  of  this  Court,  to  be  new  in  its  circumstances ;  but  both 
in  the  Court  below  and  in  the  Court  it  was  said  to  fall  within  the 
principle  of  other  decided  cases. 

The  cases  first  relied  on  in  the  argument  were  the 
*Anon.(^a)  and  Bradley* 8  Cuse^Qi)  from  which  it  was  *187 
attempted  to  be  deduced  that  a  Court  of  Equity  would  exer- 
cise its  jurisdiction  in  aid  of  the  Court  of  Bankruptcy.  But  those 
cases  go  no  further  than  this :  that  the  fact  of  the  bankruptcy 
jurisdiction  having  been  intrusted  to  the  Lord  Chancellor  justified 
the  conclusion  that  where  the  bankrupt  statutes  were  silent,  he 
could  exercise  in  bankruptcy  the  jurisdiction  which  he  had  as  Chan- 
cellor. They  do  not  at  all  show  that  in  the  absence  of  equitable 
circumstances  to  found  its  jurisdiction,  a  Court  of  Equity,  as  dis- 
tinguished from  the  Chancellor  sitting  in  bankruptcy,  would  inter- 
fere in  aid  of  ihe  bankruptcy  jurisdiction.  The  other  cases  mainly 
relied  on,  upon  the  part  of  the  respondent,  were  Barker  v.  Q-ood- 
air  J  (c)  and  Jonen  v.  0-edde$  ;  (d)  but  in  each  of  those  cases  there 
were  circumstances  amply  sufficient  to  call  forth  the  jurisdiction  of 
a  Court  of  Equity  without  reference  to  its  being  invoked  in  aid  of  the 
bankruptcy  jurisdiction.  In  the  former  case  there  was  the  ques- 
tion whether  the  attaching  creditors  were,  as  against  the  assignees 
of  the  bankrupt  partner,  to  be  confined  to  his  interest  jin  the  sur- 
plus of  the  joint  estate  involving  the  accounts  of  the  partnership, 
and  there  was  besides  a  necessity  for  the  interference  of  a  Court 
of  Equity  for  the  purpose  of  realizing  the  goods  which  had  been 
attached.  In  the  latter  case  there  was  fraud  distinctly  alleged. 
The  cases,  in  which  this  Court  interferes  to  restrain  creditors  from 

(a)  14  Ves.  451.  (c)  11  Vee.  78. 

(6)  1  Rose,  204.  {d)  14  Sim.  606 ;  1  FhU.  734. 
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proceeding  either  in  the  Courts  of  this  country  or  in  foreign  Ooorts 
for  the  recovery  of  their  debts,  were  also  referred  to  on  the  part 
of  the  respondents ;  but  those  cases  do  not  seem  to  me  to  aid  their 
case.  This  Oourt  does  not  in  such  cases  interfere,  as  it  is  called 
upon  to  do  in  the  present  case,  before  decree,  and  its  inter- 

*  138    ference  after  decree  is,  as  I  apprehend,  *  founded  on  this, 

that  the  decree  is  a  judgment  for  all  the  creditors.  Be- 
sides, this  Court  has  by  the  decree  the  complete  control  of  the 
estate,  and  it  would  not  permit  its  jurisdiction  to  be  interfered 
with.i 

None  of  the  cited  cases,  therefore,  by  any  means  support  the 
general  position  for  which  the  respondent  contended.  We  must 
look  back  then  to  the  root  of  the  jurisdiction,  for  the  purpose  of 
seeing  whether  that  position  can  be  maintained,  and  upon  exam- 
ining it,  I  am  satisfied  that  it  cannot.  Lord  Bedbbdale,  in  his 
admirable  Treatise  on  Pleading,  has  traced  and  classed  the  juris- 
diction of  Courts  of  Equify,  and  he  has  divided  it  into  two  classes : 
one,  where  the  Court  is  called  upon  to  decide  on  the  right  to  prop- 
erty ;  the  other,  where  it  is  called  upon  to  interfere  without  decid- 
ing upon  any  such  right.  With  reference  to  the  first  class,  he 
says  tiiat  the  jurisdiction  exists  where  the  law  gives  a  right,  but 
does  not  afford  a  sufficient  remedy,  or  where  the  powers  of  the 
law  are  abused,  or  where  the  law  ^ves  no  right,  but  the  principles 
of  universal  justice  require  the  interference  of  judicial  power ;  and 
with  reference  to  the  second  class  he  thus  describes  it :  ^^  The 
Courts  of  Equity  also  administered  to  the  ends  of  justice  by  remov- 
ing impediments  to  the  ffur  decision  of  a  question  in  other  Courts, 
by  providing  for  the  safety  of  property  in  dispute  pending  a  litiga- 
tion ;  by  preserving  property  in  danger  of  being  dissipated  or 
destroyed  by  those  to  whose  care  it  is  by  law  intrusted,  or  by 
persons  having  immediate  but  partial  interests ;  by  restraining  the 
assertion  of  doubtful  rights  in  a  manner  productive  of  irreparable 
damage  ;  by  preventing  injury  to  a  third  person  from  the  doubtful 
title  of  others ;  and  by  putting  a  bound  to  vexatious  and  oppres- 
sive litigation ;  and  preventing  unnecessary  multiplicity  of  suits ; 

and  without  pronouncing  any  judgment  on  the  subject,  by 

♦  189    compelling  *  discovery  or  procuring  evidence  which  may 

enable  other  Courts  to  give  their  judgment,  and  by  preserv- 

>  See  ante,  126  note  (3) ;  Graham  v.  Maxwell,  1  ATN.  &  6.  71,  and  cases 
in  note  (2). 
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ing  testimonj  when  iix  danger  of  being  lost  before  the  matter 
to  which  it  relates  can  be  made  the  Bubject  of  judicial  inyestigar 
tion." 

These  are,  as  I  apprehend,  the  true  principles  by  which  the 
jurisdiction  of  this  Court  is  bounded,  and  I  find  nothing  in  them 
at  all  resembling  the  case  put  forward  by  this  bill.    This  is  not  a 
case  in  which  the  Oourt  is  called  upon  to  decide  any  right  of 
property,  and  the  biU  does  not,  in  my  opinion,  bring  the  case 
within  any  of  the  cases  put  by  Lord  Redesdale  as  furnishing 
grounds  for  the  interference  of  the  Court  where  no  right  of  prop- 
erty  is  to  be  decided.    The  case  presented  by  the  bill  is,  I  think, 
simply  one  of  interference  by  a  stranger  with  the  property  of 
another,  in  a  mode  which  is  warranted  by  the  law  of  a  foreign 
coimtry,  upon  an  assumption  of  right.    There  may  or  may  not  be 
a  fotmdation  for  that  right ;  so  far  as  I  can  see  there  is  none ;  but 
whether  there  is  or  is  not  a  foundation  for  the  right,  I  think  there 
IB  no  foundation  for  the  interference  of  this  Court.    If  we  were  to 
maintain  this  injunction,  we  should,  I  think,  be  greatly  extending 
the  jurisdiction  of  this  Court,  under  the  colour  of  carrying  out  its 
principles.    If  we  were  to  maintain  this  injunction,  we  should,  as 
it  seems  to  me,  be  assuming  a  jurisdiction  in  this  Court  to  pre- 
scribe the  Courts  in  which  parties  should  bring  their  suits,  without 
there  being  any  thing  to  affect  the  consciences  of  the  parties,  upon 
Hie  simple  ground  that  the  suits  were  su6h  as,  m  the  opinion  of 
this  Court,  ought  not  to  be  maintained ;  and  thus  we  should  be 
bringing  under  the  decision  of  this  Court  the  question  whether 
suits  in  other  Courts  could  be  maintained,-!—  a  question  which  it  is 
for  those  Courts,  and  not  for  this  Court,  to  decide.    To  assume 
such  a  jurisdiction  would,  I  think,  be  ^to  exercise  a  legisla- 
tiye,  *  and  not  merely  a  judicial  power.    Some  attempt   *  14Q 
was  made  to  maintain  the  injunction  upon  the  ground  of 
circuity  of  action,  but  I  do  not  think  that  ground  can  be  made 
available  in  such  a  case  as  the  present.    The  ground  of  inconven- 
ience was  also  urged  in  support  of  the  injunction ;  but  I  think 
the  question  of  convenience  applies  only  where  there  are  two- 
Courts  having  jurisdiction,  and  does  not,  therefore,  reach  the 
present  case.    I  have  less  hesitation  in  discharging  this  order, 
because,  in  my  opinion,  it  is,  as  was  expressed  by  Lord  Eldon  in 
Wright  V.  Simpson^  (a)  the  duty  of  this  Court  to  give  credit  to 

(a)  6  Yes.  78a 
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foreign  Courts  for  doing  justice  in  their  own  jurisdiction ;  ^  and  I 
feel  no  doubt  that  if  the  claim  of  the  defendant  against  the  as- 
signees be  as  unfounded  as  it  appears  to  me  to  be,  the  Courts  in 
Scotland  have  fiiU  power  to  discharge,  and  will  at  once  discharge 
the  arrestment. 


MOSTTN  V.  MOSTTN.a 

1853.    March  16.    Before  the  Lobbs  Justices. 

A  teatatrix,  after  appointing  her  nephew,  Robert  M.,  her  executor,  bequeathed 
life  annuities,  and  directed  '*  the  above  bequests  to  fall  into  the  hands  of** 
her  nephew,  John  Heniy  M.,  late  of  C.  Hall ;  but  if  he  should  not  many,  to 
be  divided  equally  between  Samuel  M.,  John  M.,  and  Mary  D.,  all  of  them 
late  of  G.  Hall.  The  testatrix  had  a  brother  living  at  G.  Hall,  who  had  five 
children  bom  in  the  following  order:  Robert  John  M.,  John  Henry  M., 
Samuel  Johnson  M.,  Thomas  M.,  and  Mary  M.,  but  no  nephew  named  John 
M.  HMj  affirming  decree  of  the  Master  of  the  Rolls  (diaseniierUe  L.  J. 
Knight  Bruce),  that  John  H.  M.,  and  not  Thomas  M.,  was  the  person 
meant  by  *•  John  M."  • 

This  was  an  appeal  from  tiiie  decision  of  the  Master  of  the  Rolls 
upon  a  claim,  and  the  only  question  in  dispute  was,  who  was  the 
person  designated  as  John  Mostyn  in  the  following  will  of  Barbara 
Sheldon,  widow,  dated  the  24th  of  November,  1824,  and  executed 
.on  or  about  the  2d  of  December  following  in  that  year. 

0  141      *  <<  I  direct  all  my  just  debts,  being  made  as  moderate  as 

possible  by  my  nephew  Robert  Mostyn,  of  Gallcott  Hall, 

North  Wales,  Flintshire,  who  I  here  nominate  my  executor,  who  will 

of  course  be  liable  to  the  following  bequests.    I  leave  to  my  cousin 

'  As  to  the  grounds  upon  which  Courts  of  Equity  undertake  to  restrain  par- 
ties from  carrying  on  proceedings  in  foreign  Courts,  see  2  Dan.  Ch.  Pr.  (4tb 
Am.  ed.)  1627,  1628 ;  Dehon  v,  Foster,  4  Allen,  650 ;  Marco  o.  Low,  55  Maine, 
549 ;  Baillie  v.  Baillie,  L.  R.  5  Eq.  175. 

*  S.  C,  affirmed  5  H.  L.  Cas.  155 ;  28  L.  J.  Ch.  925 ;  17  Beav.  823. 

*  See  1  Jarman  Wills  (3d  £ng.  ed.),  353,  854 ;  (4th  Am.  ed.),  380,  881,  and 
cases  in  notes ;  Stringer  v.  Gardiner,  27  Beav.  35 ;  4  De  G.  &  J.  468 ;  Green 
V.  Dunn,  20  Beav.  6 ;  Thomas  o.  Stevens,  4  John.  Ch.  607 ;  Grant  o.  Grant, 
L.  R.,  5  C.  P.  380;  S.  C,  5  C.  P.  Ex.  Ch.  727;  Gillett  o.  Gane,  L.  B.  10 
£q.  29. 
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Mr.  Thomas  Lemon  the  sum  of  50Z.  a  year  for  his  life,  and  also  the 
same  sum  of  50Z.  a  year  to  his  sister  Mary  Lemon  for  her  life.  I 
also  bequeath  to  my  dear,  long-tried  friend  Margaret  English, 
when  I  look  back  and  recollect  the  number  of  years  that  she  has 
expended  more  than  that  sum  of  602.  upon  me,  her  unworthy 
friend,  I  feel  ashamed  in  now,  yes,  in  now,  writing  so  shabby  a 
sum ;  the  above  Margaret  English  resides  at  Saint  John's  Green, 
Colchester,  Essex.  My  property  in  this  house  to  be  taken  as 
marked  out.  My  dear  nephew  John  Henry  Mostyn  of  Holywell, 
surgeon,  but  late  of  Gallcott  Hall,  Flintshire,  North  Wales,  the 
above  bequests  to  fall  into  his  hands,  and  should  he  not  marry,  to 
be  divided  equally  between  Samuel  Mostyn,  John  Mostyn,  and 
Mary  Davis,  all  of  them  late  of  Callcott  Hall,  must  receive  each 
502.,  the  residue  to  fiedl  into  my  above-named  executors'  hands." 

The  testatrix  died  in  1825. 

Upon  the  evidence  it  appeared  that  the  testatrix  had  a  brother 
named  Samuel  Mostyn,  who  resided  at  Gallcott  Hall,  and  that  this 
brother  had  only  five  children,  namely,  Robert  John  Mostyn,  one 
of  the  defendants,  John  Henry  Mostyn,  since  deceased,  Samuel 
Johnson  Mostyn,  another  defendant,  Thomas  Mostyn,  who  was  the 
plaintiff,  and  Mary  Margaret  Davies,  who  with  her  husband  were 
defendants.  These  children  were  born  in  the  above  order,  and 
had,  until  shortly  before  the  date  of  the  will,  all  been  living  with 
their  father  at  Gallcott  Hall. 

There  was  no  one  named  John  Mostyn  then  or  at  any 
*time  during  the  life  of  the  testatrix,  living  at  Gallcott  *  142 
Hall. 

John  Henry  Mostyn  died  in  or  about  the  year  1835,  without 
having  been  married. 

The  defendant  Robert  John  Mostyn  deposed,  that  the  testatrix 
was  in  the  habit  of  frequently  residing  with  the  deponent's  late 
grandfather,  John  Ellis  Mostyn,  of  Gallcott  Hall,  prior  and  up  to 
the  year  1802,  about  which  period  his  grandfather  died ;  but  that, 
to  the  best  of  his  belief,  she  was  never  afterwards  in  the  county  of 
Mint.  That  the  testatrix  was  personally  acquainted  with  the 
deponent's  brothers  John  Henry  Mostyn,  Samuel  Johnson  Mostyn, 
and  his  sister  Mary  Margaret  Davies  in  the  claim  mentioned, 
as  well  as  with  himself,  having  seen  them  on  the  occasion  of  a 
visit  to  his  grandfather,  but  that  she  was  not  so  acquainted  with 
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the  plaintiff,  whom  she  had  never  seen,  owing  to  his  not  having 
been  born  until  the  year  1806,  which  was  subsequently  to  the  last 
visit  of  the  testatrix  to  his  late  grandfather.  He  further  deposed, 
that,  at  the  time  of  the  decease  of  the  testatrix,  the  plaintiff  was 
of  the  age  of  eighteen  years  or  thereabouts,  and  from  various  con- 
versations which  he  had  at  different  times  with  the  testatrix,  and 
from  remarks  then  made  by  her,  he  was  enabled  to  state,  and 
accordingly  deposed,  that  the  testatrix  well  knew  the  Ohristian 
name  of  the  plaintiff  to  be  '^  Thomas,"  and  he  believed  that  if  she 
had  intended  to  benefit  him,  she  would  have  named  him  in  her 
will ;  but  the  deponent  believed  that,  from  never  having  seen  the 
plaintiff,  the  testatrix  took  no  interest  in  him,  and  that,  by  the 
bequest  to  '^  John  Mostyn,"  contained  in  her  will,  she  intended  to 
benefit  him  (the  deponent  Robert  John  Mostyn),  or  his  late 

brother  John  Henry  Mostyn,  who  was  a  favourite  of  hers, 
*  148   and  fr^uently  visited  *  her,  and  was  in  conversation  called 

by  the  name  of  "  John." 
The  Master  of  the  Bolls  dismissed  the  claim,  and  the  plaintiff 
now  appealed. 

Mr.  B.  Palmer  and  Mr.  Boyle  supported  the  appeal. 

Mr.  Shapter  was  for  the  respondent. 

The  following  cases  were  referred  to  in  the  arguments  below, 
and  on  the  appeal :  Bent  v.  Pepys^  (a)  Blundell  v.  Gladst<me^  (6) 
Beaumont  v.  FeU^  (e)  Byall  v.  Hannam^  (d)  Newbolt  v.  Pryce^  (e) 
Adams  v.  Jones^  (jg)  Boe  v.  Bk^waiUj  (A)  Boe  v.  NeedSj  (i)  BuUer 
V.  BushneUy  (k)  Bdmare  v.  Bebello.  (J) 

The  LofiD  Justice  Tubneb.  -^  I  confess  it  appears  to  me  that 
there  is  not  sufficient  in  this  will  to  entitle  the  plaintiff  to  succeed, 
although  I  feel  considerable  difficulty  upon  the  subject.  I  take 
the  rule  of  law  to  be,  that  if  there  be  a  person  whose  name 

(a)  6  Madd.  360. 

(6)  11  Sim.  467 ;  I  Fhil.  279 ;  1  H.  L.  Cas.  778  (nom.  Camoys  o.  BlnndeU). 

(c)  2  P.  W.  141.  (A)  3  B.  &  A.  632. 

(d)  10  Beav.  536.  (i)  2  M.  &  W.  129. 

(e)  14  Sim.  854.  Qc)  3  M.  &  E.  232. 
(g)  9  Hare,  485.  (Q  8  Bro.  C.  C.  446. 
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answers  the  description  of  a  legatee  which  is  contained  in  the 
will,  powerful  reasons  must  be  found  to  take  away  from  that 
pei*son  the  benefit  given  by  the  will,  and  to  give  it  to  another, 
whose  name  does  not  answer  the  description.  The  present  case 
seems  to  me  to  be  one  in  which,  if  we  hold  the  gift  to  John 
to  mean  a  gift  to  *  Thomas,  we  shall  be  departing  from  this  *  144 
rule  of  construction,  and  going  into  a  field  of  conjecture. 
It  is  not  at  all  impossible  that  the  testatrix  intended  that  the 
benefit  of  the  funds,  the  income  of  which  she  had  given  for  the 
lives  of  her  legatees,  should  on  their  death  go  to  John  Henry 
Mostyn,  and  that  if  he  married,  he  should  keep  them  all,  but  that 
if  he  did  not,  he  should  have  one-third.  It  is  true  that  she  has  in 
one  place  described  him  by  the  title  of  John  Henry.  Still  her 
intention  might  have  been  to  refer  to  the  same  person  whom  she 
used  simply  to  name  John.  I  confess,  therefore,  that  I  do  not 
think  there  is  sufficient  in  the  circumstances  of  this  case  (there 
being  a  person  thus  answering  the  description)  to  show  that 
Thomas  was  meant  by  the  testatrix.  My  opinion  is,  that  the 
judgment  of  the  Master  of  the  Bolls  must  be  confirmed. 

The  Lord  Justice  Knight  Bbuce.  —  The  will,  with  the  assist- 
ance of  the  extrinsic  evidence  legally  admissible  in  aid  of  its  con- 
struction, appears  to  me  to  show  plainly  enough  that  by  "  John 
Mostyn  "  mentioned  in  it,  was  intended  either  John  Henry  Mostjrn, 
or  Thomas  Mostyn  the  plaintiff;  the  only  question  being  which  of 
these  two  persons  was  meant. 

The  point  is  not  free  from  difficulty.  But  my  opinion  is  in 
favour  of  the  plaintiff,  for  these  reasons.  1st.  The  will  in  a  pre- 
vious part  of  it,  where  John  Henry  Mostyn  is  clearly  intended, 
mentions  him  by  his  full  and  correct  name  and  description.  2d. 
Though  each  of  the  niece  and  nephews  (except  Thomas)  had  two 
Christian  names,  yet  in  no  instance  has  the  testatrix  mentioned 
both  Christian  names,  except  in  the  only  or  the  first  instance  of 
naming  John  Henry  Mostyn.  8d.  Though  the  testatrix 
had  heard  the  Christian  name  of  her  brother's  *  youngest  *  145 
son,  she  was  not  personally  acquainted  with  the  plaintiff, 
and  he  was  under  twenty  years  of  age  when  she  died.  4th.  Rob- 
ert John,  the  nephew  first  mentioned  in  the  will,  was  the  eldest 
of  the  testatrix's  four  nephews ;  John  Henry,  the  nephew  secondly 
mentioned  in  the  will,  was  the  next  eldest  of  her  nephews ;  Samuel,. 
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the  nephew  thirdly  mentioned  in  the  will,  was  also  her  third 
nephew  in  point  of  age ;  and  the  plaintiff  was  her  youngest  nephew. 
5th.  The  testatrix,  in  mentioning  ^'  Samuel  Mostyn,  John  Mostyn, 
and  Mary  Davis,"  together,  seems  to  mention  them  rather  as  persons 
of  whom  no  one,  than  of  persons  of  whom  one,  had  been  mentioned 
by  her  before,  and  adds  ^^  all  of  them  late  of  Calcott  Hall."  6th. 
To  ascribe  to  her  the  intention  of  giving  John  Henry  Mostyn  a 
share  of  a  gift,  so  made  as  to  take  effect  not  until  his  death,  and 
then  only  if  he  should  die  a  bachelor,  is  to  ascribe  to  her,  I  do  not 
say  an  impossible,  but  an  unlikely  intention.  7th.  The  added 
words,  "  must  receive  each  fifty  pounds,"  seem  to  me  particularly 
Beivourable  to  the  plaintiff's  construction.  Upon  the  whole,  I  repeat 
that  I  think  him  right.  My  learned  brother  being,  however,  of 
the  same  opinion  as  the  Master  of  the  Rolls,  his  Honor's  order  will 
stand  affirmed. 


*146    ♦THE     OFFICIAL     MANAGER     OF    THE    GRAND 
TRUNK    OR    STAFFORD    AND    PETERBOROUGH 
UNION  RAILWAY  COMPANY  v.  BRODIE.i 

1858.    March  19,  21.    Before  the  Lords  Justicbs. 

The  Court  has  jurisdiction  to  direct  an  official  manager  of  a  joint-stock  company 
appointed  under  the  winding-up  Acts  who,  in  that  character,  has  unsuccess- 
fully instituted  a  suit,  to  pay  the  costs  of  it  personally.* 

An  order  that  '*  W.  T.,  official  manager  of  the  said  company,**  do  pay  costs  is 
an  order  rendering  him  personally  liable  to  make  the  payment 

Semhhf  that  the  58d  section  of  the  Winding-up  Act  of  1848,  authorizing  the 
prosecution  of  suits  by  the  official  manager,  does  not  extend  to  a  suit  com- 
menced by  one  shareholder  on  behalf  of  himself  and  the  others,  except  such 
as  are  defendants. 

These  were  two  motions  to  the  same  effect,  made  on  behalf  of  dif* 
ferent  defendants,  by  way  of  appeal  from  an  order  of  Vice-Chancellor 
Wood,  made  on  the  4th  of  March,  1853,  setting  aside  a  subpoena 
for  payment  of  costs  by  the  plaintiff  personally,  and  staying  all 
proceedings  thereupon « 

>  S.  C,  9  Hare,  828. 

*  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1146;  Caldwell  v.  Ernest,  27 
Beav.  89. 
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The  case  is  reported  upon  the  original  hearing  in  the  ninth 
volume  of  Mr.  Hare's  Beports,  page  828.  By  the  order  then  made, 
the  Conrt  dismissed  the  bill  with  costs  witli  the  following  direc- 
tion :  ^'  And  it  is  ordered  that  such  costs  when  taxed  be  paid  bj 
William  Turquand,  the  official  manager  of  the  said  company, 
unto,"  &c. 

Each  of  the  present  motions  was,  that  the  order  made  in  these 
causes  by  Yice-Chancellor  Wood,  on  the  4th  of  March,  might  be 
discharged,  or  that,  if  necessary,  the  decree  made  on  the  hearing 
of  these  causes,  and  bearing  date  the  26th  of  June,  1852,  might  be 
rectified  by  striking  out  after  the  words  "  William  Turquand,"  the 
words  '^  the  official  manager  of  the  said  company,"  or  might  be 
otherwise  varied  in  such  manner  that  process  might  be  executed 
against  the  said  William  Turquand  personally,  and  that  so 
much  of  the  said  order  of  the  4th  of  March,  *  instant,  might  *  147 
be  discharged  as  directed,  that  all  further  proceedings 
gainst  the  said  plaintiff  personally  for  non-payment  of  the  costs 
under  the  said  decree  might  be  stayed. 

Mr.  Baily  and  Mr.  Kenyouj  in  support  of  one  of  the  motions, 
and 

Mr.  Selwyn^m  support  of  the  other,  were  stopped  by  the  Court, 
who  desired  first  to  hear  the  counsel  for  the  plaintiff. 

Mr.  Daniel  and  Mr.  Little^  for  the  plaintiff,  relied  upon  the  63d, 
56th,  and  59th  sections  of  the  Winding-up  Act  of  1848.  (a) 

(a)  Sect.  53.  "  Where  anj  action,  suit,  or  other  proceeding  shall  have  been 
broQght  or  instituted,  and  shall  be  pending  by  or  on  behalf  of  the  company  in 
respect  of  which  such  official  manager  shall  have  been  appointed,  or  by  any 
person  duly  authorized  to  sue  as  the  nominal  plaintiff  on  behalf  of  such  company, 
or  by  any  one  or  more  of  the  members  or  contributories  of  such  company  acting 
or  BQing  in  the  name  or  on  the  behalf  of  himself  and  the  other  members  or  con- 
tributories thereof  as  the  plaintiff  or  plaintiffs  against  any  person,  it  shall  be 
lawful  for  such  plaintiffs  to  substitute  the  official  manager  of  the  company,  by 
such  style  or  designation  as  hereinbefore  mentioned,  as  the  plaintiff  in  such 
action,  suit,  or  other  proceeding,  by  entering  a  suggestion  on  the  roll  to  that 
effect,  in  such  action,  and  by  obtaining  an  order  to  that  effect  in  such  suit,  such 
order  to  be  obtained  on  motion  or  petition  without  notice ;  and  it  shall  be  lawful 
for  the  official  manager  thenceforward  to  prosecute  such  action,  suit,  or  other 
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148  *  The  Lord  Justice  Knight  Bbuce.  —  The  original  bill  in 
this  cause  was  filed  before  the  passing  of  an  Act  of  Parlia- 
ment, which  we  are  authorized  to  call "  The  Joinlrstock  Companies' 
Winding-up  Act,  1848,"  an  enactment  that  has,  I  believe,  done 
good  in  some  few  instances,  but  has  done  the  reverse  in  so  manj 
more,  and  so  extensively,  that  it  seems  to  be  one  of  those  curative 
measures  not  by  any  means  confined  to  a  single  branch  of  science, 

where  the  remedy  is  worse  than  the  disease. 
*  149  *  After  the  change  thus  made  in  the  law,  the  company, 
or  association,  or  partnership  on  whose  behalf  the  suit  is 
alleged  to  have  been  instituted,  became  subjected  to  the  provisions 
of  the  statute,  that  is,  its  afiairs  were  ordered  to  be  wound  up. 
An  official  manager  was  accordingly  to  be  appointed  as  the  Act 

proceeding  in  the  same  manner  and  with  the  same  effect  to  all  intents  and  pur- 
poses as  if  such  action,  suit,  or  proceeding  had  been  commenced  by  the  official 
manager  as  plaintiff  under  the  provisions  of  this  Act." 

Sect.  66.  *»  AH  orders  and  decrees  made  or  pronounced  in  any  suit  or  pro- 
ceeding in  any  Court  of  Equity  against  the  official  manager  of  any  company 
shall  have  the  like  effect  and  operation  upon  and  against  the  property  of  such 
company  and  upon  and  against  the  persons  and  property  of  every  contributory 
thereof,  as  if  the  same  had  been  made  and  pronounced  against  the  company,  or 
any  person  duly  authorized  to  be  sued  as  the  nominal  defendant  on  behalf  of  the 
same,  or  (as  the  case  may  be),  as  if  every  contributory  of  such  company  were 
actually  before  the  Court  as  a  party  to  such  suit  or  proceeding ;  and  it  shall  be 
lawful  for  the  Court  by  which  any  such  decree  or  order  shall  have  been  made  or 
pronounced  to  direct,  by  the  same  or  any  subsequent  order,  subject,  neverthe- 
less, to  such  terms,  if  any,  as  the  Court  shall  think  fit  to  impose,  that  any  such 
decree  or  order  made  or  pronounced  against  any  such  official  manager  as  afore- 
said be  enforced  against  every  contributory  of  such  company,  or  against  any 
particular  class  or  classes  of  contributories,  to  the  extent  of  their  legal  or  equi- 
table liabilities;  and  thereupon  and  upon  an  order  for  that  purpose,  to  be 
obtained  upon  motion  to  be  made  ex  partem  but  in  open  court,  such  decree  or 
order  shall,  after  seven  days*  notice  to  the  particular  person  or  persons  sought  to 
be  charged,  be  enforced  and  executed  accordingly." 

Sect.  59.  *'  That  no  judgment,  decree,  or  order  to  be  obtained  or  entered  up 
against  the  official  manager  of  any  company  as  representing  the  same  shall  affect 
or  be  executed  agaiiJbt  the  person  or  property  of  the  party  who  may  for  the  time 
being  be  such  official  manager  otherwise  than  as  a  contributory,  and  that  every 
official  manager  shall  always  be  fully  reimbursed  and  indemnified  out  of  the 
assets  of  the  company  or  out  of  the  credits  thereof,  and,  if  necessary,  by  calls  to 
be  made  on  the  contributories  for  all  losses,  costs,  charges,  damages,  and  ex- 
penses, without  deduction,  save  and  except  such,  if  any,  losses,  costs,  charges, 
damages,  and  expenses  as  shall  have  been  unduly  or  improperly  sustained  or 
incurred  by  any  such  official  manager/' 
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directs;  and  Mr.  Tiirquand,  who  became  that  official  manager, 
was  afterwards,  perhaps  duly,  perhaps  unduly,  but  was,  in  fact, 
made  plaintiff  in  the  original  bill,  instead  of  the  original  plaintiff, 
and  subsequently  filed  an  additional  bill  in  the  same  suit,  which, 
thus  comprising  two  bills,  was  prosecuted  by  Mr.  Turquand  to  a 
hearing,  when  they  were  dismissed,  with  costs.  And  the  question 
before  us  is,  whether  Mr.  Turquand  is  personally  liable  to  these 
costs,  —  a  question  to  which,  if  the  answer  is  to  depend  on  the  lan- 
guage of  the  decree  or  order  of  dismissal,  that  answer  must,  I  think, 
be  unfavourable  to  him.  For  the  tenor  of  the  decree  or  order 
appears  to  me  conformable  to  the  known  intention  of  the  learned 
Judge  who  pronounced  it ;  that  is  to  say,  in  my  judgment  it  makes, 
or  purports  to  make,  Mr.  Turquand  personally  responsible  for  the 
payment,  and  liable  to  an  attachment  for  non-payment  of  them. 
Certainly,  in  that  part  of  the  decree  or  order,  he  is  described,  not 
by  his  name  only,  but  also  by  his  designation  of  official  manager. 
But  this  circumstance  seems  to  me  immaterial.  Then  arises, 
however,  the  controversy  whether  the  learned  Judge  had  jurisdic- 
tion or  lawful  power  so  to  direct,  —  a  controversy,  perhaps,  not  with 
strict  propriety  belonging  to  these  motions.  I  assume,  however, 
in  Mr.  Turquand's  favour  that  it  does  so.  He  says  that  those 
portions  of  the  Act  which  lie  between  the  49th  and  Blst  sections 
exempt  him  personally ;  and  there  is,  I  agree,  enough  in  them  to 
raise  an  argument,  the  statute  not  being  one  of  those,  so  very  rare 
in  modem  times,  which  are  free  from  obscurity  upon  points  of 
importance. 

*  He  relies  mainly  on  the  53d,  56th,  and  59th  sections.  *  150 
I  doubt,  however,  very  much  whether  the  53d  extends  to  a 
case  of  the  present  description,  in  which  one  shareholder  of  an 
inchoate  and  imperfectly  formed  company  was,  on  behalf  of  himself 
and  the  other  shareholders  not  defendants  to  his  bill,  suing  some 
of  the  shareholders  in  equity.  But  the  66th  section,  I  think,  does 
not,  even  if  we  could  possibly  suppose  a  state  of  circumstances  in 
which  the  56th  section  could  be  applied,  where  the  official  manager 
is  originally,  or  becomes  by  substitution,  the  plaintiff.  The  57th 
section  relates  only  to  actions,  and  it  seems  to  me  that  the  prior, 
or  disabling  or  prohibitory  portion,  of  the  59th  cannot  reasonably 
be  held  applicable  to  a  case  coming  neither  within  the  56th  nor 
within  the  57th.  I  think  that,  imless,  perhaps,  in  the  latter  part 
of  the  59th,  namely,  in  that  portion  of  it  which  provides  for  the 
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reimbursement  and  indemnity  of  the  official  manager,  the  59th 
docs  not  touch  the  present  suit. 

I  differ,  therefore,  though  with  respect  the  most  unfeigned,  from 
the  able  Judge  before  whom  this  matter  has  last  been,  and  should, 
had  I  been  sitting  for  him,  have  refused  the  application  of  Mr. 
Turquand  (upon  whom  personally  there  is  possibly  or  probably 
no  ground  for  imputation  of  any  kind),  with  costs.  It  is  compe- 
tent to  him  to  ask  of  the  Master  a  direction  for  his  reimbursement 
and  indemnity,  and  perhaps  the  Master  may  comply  with  the  re- 
quest, which  I  have  not  intended  by  what  I  have  been  saying  to 
prejudge  or  affect ;  a  remark  that  I  may  also  make  as  to  the  right, 
if  any,  of  the  defendants  before  the  Court,  to  apply  to  the  Master 
for  his  interposition  or  aid  as  to  the  costs  in  dispute,  a  point  that 
seems  in  every  respect  immaterial  here,  Mr.  Turquand's  solvency 

being  unquestioned.  Nor  can  any  thing  that  has  fallen  from 
*  151    me  apply  to  a  case  where  an  official  *  manager  is  in  that 

character  a  defendant.  Before  parting  with  this  matter 
I  will  only  add  that  the  proviso  at  the  end  of  the  60th  section  (a) 
seems  to  me  almost,  if  not  altogether,  to  render  necessary  the 
conclusion  at  which  I  have  arrived,  though  I  have  laid  no  stress 
upon  it. 

The  Lord  Justice  Turner.  —  Before  giving  my  opinion  upon 
the  question  in  dispute,  I  desire  to  repeat,  that  upon  Mr.  Tur- 
quand's conduct  I  never  intended  to  cast  any  imputation  whatso- 
ever. Tliat  the  suit  was  improperly  instituted  I  entertain  no 
doubt ;  that  it  has  been  improperly  prosecuted  since  Mr.  Turquand 
was  made  plaintiff  in  it  I  have  also  no  doubt.  But  I  do  nof  impute 
to  Mr.  Turquand  personally  the  mode  in  which  these  proceedings 
have  been  conducted. 

As  to  the  questions  in  dispute,  they  are  two :  first,  whether  the 
Court  has  jurisdiction  to  make  an  order  in  such  a  case  as  this, 
directing  the  costs  to  be  paid  by  the  official  manager  personally ; 
and,  secondly,  whether  it  is  the  fair  import  of  the  order  as  it  stands, 
that  the  costs  shall  be  so  paid. 

(a)  AHer  enacting  that  no  action,  suit,  or  other  proceeding  shall  be  insti- 
tuted, brought,  or  proceeded  with  by  the  official  manager  but  with  the  leave  of 
the  Master,  the  section  concludes  thus :  *'  Provided  always,  that  the  want  of 
such  leave  as  aforesaid  shall  not  be  set  up  as,  or  in  any  wise  constitute,  a  defence 
to  any  such  action,  suit,  or  other  proceeding.*^ 
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Now,  as  to  the  first  question,  I  take  it  to  be  clear  that  the  Court 
must  have  jurisdiction  over  the  proceedings  before  it  to  enable  it 
to  make  the  order,  unless  there  are  negative  words  in  the 
Act  excluding  such  jurisdiction.  *  I  have  looked  carefully  *  152 
through  the  Act,  including  those  sections  to  which  our 
attention  has  been  particularly  called,  and  I  have  reconsidered  my 
former  decision ;  and  I  must  say  that  I  entertain  no  doubt  what- 
ever that  in  this  Act  there  are  not  to  be  found  any  words  exclud- 
ing the  power  of  the  Court  to  visit  the  official  manager  with  the 
payment  of  costs  personally,  if  the  Court  thinks  that  there  is  a 
proper  case  for  so  doing. 

The  remaining  question  is,  whether  the  decree  has  been  properly 
drawn  up,  so  as  to  visit  the  official  manager  personally  with  pay- 
ment of  these  costs.  I  think  it. is,  for  this  reason :  where  a  party 
to  a  proceeding  is  by  name  ordered  to  do  any  act,  it  becomes  his 
duty  personally  to  do  that  act.  Now  Mr.  Turquand  is  here 
ordered  to  pay  costs  by  his  name,  described,  it  is  true,  as  official 
manager.  On  this  ground,  and  on  those  which  have  been  already 
stated  by  my  learned  brother,  I  think  that  this  order  directs  pay- 
ment by  Mr.  Turquand  personally.  I  will  just  put  one  case  by 
way  of  illustration.  Suppose  a  bill  to  be  filed  by  an  executor 
against  a*  debtor  to  the  estate,  and  to  be  dismissed  with  costs. 
Would  it  make  any  difference  if  the  costs  were  directed  to  be  paid 
by  A.  B.,  "  executor  of  C.  D.*'  ?  A.  B.  may  be  entitled  to  reim- 
burse himself  out  of  the  testator's  estate ;  and  I  repeat  that  it  was 
not  my  intention  to  prejudice  the  question  as  to  the  propriety  of 
the  plaintiff  here  being  reimbursed  out  of  the  assets  of  the  com- 
pany. But  that  in  either  case  the  costs  are  payable  by  the  party 
personally  in  the  first  instance  I  have  no  doubt  whatever. 
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♦  153       *  In  the  Matter  of  The  TRUSTEE  ACT,  1850, 

AND 

In  the  Matter  of  SARAH  ROLLE'S  CHARITY. 

Ex  parte  SIR  ISAAC  LYON  GOLDSMH),  and  Others. 

185S.    March  21.    Before  the  Lords  Justices. 

A  petition  for  the  appointm^t  of  new  trustees  of  a  charity  should  be  entitled.  In 
the  Matter  of  the  52  Greo.  3,  c.  101,  as  well  as,  In  the  Matter  of  the  Trustee 
Act,  1850,  and  the  Attomey-General^s  ^a<  should  be  obtained  before  the 
petition  is  disposed  of. 

This  was  a  petition  for  the  appointment  of  new  trustees  of  a 
charity,  which  their  Lordships  heard  for  Vice-chancellor  Kindebs- 

LET. 

The  charity  was  constituted  by  a  deed  dated  the  22d  of  June, 
1786,  whereby  Sarah  Rolle  released  unto  William  Thomas,  Richard 
Serle,  and  Richard  Mallett,  and  to  their  heirs  a  messuage  or  tene- 
ment at  East  Tytherley,  and  also  an  annuity  or  fee  farm  or  other 
rent  of  32Z.  18«.  6^(2.,  issuing  out  of,  and  payable  out  of  or  for, 
the  manors  of  Moundsmore  and  Stubbing,  in  trust*  after  her 
decease  to  pay  and  apply  the  rents,  issues,  and  profits  of  all  and 
singular  the  premises  to  John  Rolle  and  his  heirs  and  assigns, 
lords  of  the  manor  for  the  time  being  of  East  Tytherley  aforesaid, 
to  Edward  Jones  and  his  successors,  rectors  for  the  time  being  of 
the  parish  of  Mottisfont ;  William  Eingsman  and  his  successors, 
rectors  for  the  time  being  of  the  parish  of  West  Tytherley; 
Thomas  Munday  and  his  successors,  curates  for  the  time  being  of 
the  parish  of  East  Tytherley ;  and  to  William  Thomas,  Richard 
Serle,  and  Thomas  Puckeridge  and  their  heirs,  who  should  be 
named,  deemed,  and  called  trustees  and  overseers  of  the  charity 
thereby  constituted  to  be  by  them  applied  after  the  decease  of 

Sarah  Rolle  to  the  charitable  uses,  intents,  and  purposes 
*  154    thereinafter  *  mentioned,  being  trusts  for  the  education  and 

maintenance  of  four  poor  boys  and  six  poor  girls.  The 
deed  declared  that  the  lord  or  lords  of  the  manor  of  East  Tyther- 
ley for  the  time  being,  the  rector  of  Mottisfont  for  the  time  being, 
the  rector  of  West  Tytherley  for  the  time  being,  and  the  curate  of 
East  Tytherley  for  the  time  being,  should  be  standing  trustees  or 
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overseers  of  the  charity,  but  that  if  William  Thomas,  Richard 
Scale,  or  Thomas  Puckeridge,  or  either  of  them,  should  die,  the 
surviving  trustees  or  overseers  should  choose  from  time  to  time 
others  to  supply  their  places  within  twelve  months  after  his  or 
their  decease. 

The  petitioners  were  the  lord  of  the  manor,  the  rectors,  and  the 
curate,  above  designated,  the  only  existing  trustees  of  the  charity. 
The  petition  prayed  that  three  other  persons  might  be  appointed 
to  be  trustees  thereof  conjointly  with  them.  It  was  entitled,  In 
the  Matter  of  the  Trustee  Act,  1850,  and  of  the  Charity. 

Mr.  Fooks  supported  the  petition. 

Mr,  WickenSy  for  the  Attorney-General,  consented  to  the  prayer, 
but  submitted  whether  the  petition  should  not  be  entitled  in  the 
Matter  of  Sir  Samuel  Romilly's  Act,  and  whether  the  fiat  of  the  Attor- 
ney-General should  not  have  been  obtained.  He  referred  to  a  recent 
unreported  case  before  the  Master  of  the  Rolls,  where  the  petition 
Lad  been  ordered  to  stand  over  for  the  fiat  of  the  Attorney-Gen- 
eral ;  and  submitted  that  the  practice  was  a  salutary  one,  as  it 
prevented  the  appointment  of  trustees  of  charities  from  being 
made  behind  the  backs  of  the  persons  interested  in  them. 

Mr.  Fooks  contended  that  in  all  cases  when  this  had  been 
required,  something  more  than  the  appointment  of  *  new    *  155 
trustees  was  sought.      He  referred  to  lie  Nightingale^s 
Charity,  (a) 

Their  Lordships  held  that  the  petition  ought  to  be  entitled  as 
suggested,  and  that  the  fixxt  of  the  Attorney-General  must  be 
obtained. 

(a)  8  Hare,  386. 
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Ex  parte  ALBERT  BALL,  THOMAS  ECKERSLEY,  and  ROB- 
ERT HURST. 

In  the  Matter  of  WILLIAM  BYROM,  HENRY  TAYLOR,  and 

THOMAS  BYROM,  Bankrupts. 

1863.    January  26  and  Februarj  14.    Before  the  Lords  Justices. 

Coal  proprietors  employed  colliers,  to  whom  the  work  was  let  off  at  so  much 
per  score  baskets,  and  each  collier  had  a  drawer  attached  to  him,  whom  he 
brought  when  he  was  himself  hired.  The  colliers  were  not  hired  unless  the 
manager  approved  the  drawers,  or  unless,  in  case  of  disapproval,  the  colliers 
took  drawers  provided  for  them  by  the  manager.  The  colliers  paid  the 
drawers  out  of  their  earnings  according  to  an  agreement  between  them  (in 
which  the  coal  proprietors  took  no  part),  and  discharged  the  drawers  as  they 
thought  fit,  without  interference  on  the  part  of  the  proprietors,  except  that 
the  latter  might  discharge  the  collier  if  he  imjustly  discharged  the  drawer, 
and  that  both  collier  and  drawer  might  be  discharged  for  transgressing  the 
rules  of  the  mine.  Upon  the  proprietors  becoming  bankrupt,  and  the  colliers' 
wages  being  in  arrear,  held  that  the  drawers  were  not  servants  of  the  coal 
proprietors  so  as  to  be  entitled  to  payment  in  full  of  half  a  year's  wages. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Skir- 
ROW.  The  bankrupts  were  coal  proprietors,  and  the  question  was, 
whether  the  appellants,  who  were  "  drawers "  employed  in  the 
mines,  were  labourers  or  workmen  ^'  of  the  bankrupts,"  within 
the  meaning  of  the  169th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  providing  "  That  when  any  bankrupt,  at  the  filing 
of  the  petition  of  the  adjudication,  shall  be  indebted  to  any 
labourer  or  workman  of  such  bankrupt  in  respect  of  the  wages  or 
labour  of  such  labourer  or  workman,  it  shall  be  lawful  for  the 
Court,  on  proof  thereof,  to  order  so  much  as  shall  be  due,  not 
exceeding  408.,  to  be  paid  to  such  labourer  or  workman  out  of  tlie 

estate  of  such  bankrupt." 
*  156  *  There  was  no  conflict  of  evidence  as  to  the  nature  of 
the  engagement  of  the  drawers,  as  to  which  an  affidavit  of 
the  underground  manager  of  the  colliery  was  read,  to  the  following 
effect :  ^^  All  the  men  and  lads  working  under  ground  were 
under  my  control ;  the  men  so  employed  are  colliers  and  drawers  ; 
the  amount  paid  for  work  done  is  paid  to  the  colliers,  and  they  pay 
to  the  drawers  as  they  agree  among  themselves.  I  consider  that 
both  colliers  and  drawers  are  my  servants.  I  can  discharge  either 
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colliers  or  drawers  when  I  think  they  behave  improperly.  I  tell 
the  colliers  and  the  drawers  what  work  they  are  to  do.  I  some- 
times hire  drawers  myself;  I  keep  them  at  labourer's  work  until  I 
know  of  a  collier  who  wants  one  to  do  the  drawing.  When  I  hire 
a  collier,  he  usually  has  a  drawer :  when  I  hire  a  collier,  I  always 
ask  him  who  is  his  drawer.  The  work  where  colliers  and  drawers 
are  employed  together  in  all  cases  is  paid  for  according  to  the 
amount  actually  done  by  both  of  them :  the  whole  wages  are  paid 
to  the  collier ;  the  drawer  divides  with  him  as  they  have  agreed. 
In  all  other  respects  except  this  division  of  payment,  the  collier 
and  the  drawer  are  the  same  to  me ;  I  treat  them  all  alike  as  my 
servants,  and  they  all  behave  to  me  as  my  servants.  It  would 
make  no  difference  in  this  respect  if,  instead  of  paying  the  collier 
the  whole  sum  earned,  a  part  were  paid  to  the  collier  and  a  part  to 
the  drawer ;  it  makes  no  difference  to  the  master  how  the  division 
is  made,  they  are  all  his  servants.  I  never  interfefe  between  the 
collier  and  drawer  as  to  the  wages.  When  a  collier  has  not  a 
drawer,  I  sometimes  find  him  a  lad  who  has  worked  as  a  labourer 
for  me ;  for,  the  moment  a  drawer  goes  to  the  colliery,  I  have 
nothing  to  do  with  paying  his  wages.  A  collier  could  discharge 
his  drawer,  but  if  I  thought  he  was  discharging  him  without 
just  cause,  I  would  not  allow  him  to  do  so ;  if  he  persisted,  I 
should  discharge  the  collier  himself.  Sometimes  I  have 
*  ordered  a  drawer  to  leave  his  collier,  and  mend  a  road,  but  *  167 
I  have  paid  the  collier  for  the  drawer's  time.  When  a  collier 
comes,  and  has  not  a  drawer,  sometimes  I  havQ,  refused  to  employ 
him,  and  sometimes  I  have  engaged  him,  and  sent  a  drawer  to 
him,  and  left  them  to  make  their  own  arrangement.  There  are 
printed  rules  posted  about  the  collieries,  to  regulate  the  mode  in 
which  the  work,  the  using  of  lamps,  and  other  matters  are  to  be 
done,  and  all  persons  are  to  observe  them ;  if  a  drawer  broke 
these  rules,  I  should  consider  I  had  power  to  discharge  him." 

Mr.  Boger%  supported  the  appeal. 

Mr.  J.  V.  Prior y  on  behalf  of  the  assignees,  opposed  it. 

The  Lord  Justice  Knight  Bruce.  —  It  has  been  difficult  to 
avoid  in  this  case  feeling  a  wish  to  decide  it  in  the  petitioners' 
favour,  if  possible.    But  I  have  not  been  able  to  convince  myself 
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that  the  learned  commissioner's  conclusion  is  erroneous,  —  to 
persuade  myself,  namely,  that  there  were  contracts  between  the 
owners  or  lessees  of  the  colliery  and  the  drawers,  such  as  to  bring 
the  latter,  upon  the  bankruptcy  of  the  former,  within  the  meaning 
of  the  section  of  the  Bankrupt  Law  Consolidation  Act,  on  which 
the  petition  proceeds.  The  weighty  opinion  of  Sir  John  Patteson, 
whom  we  have  consulted  on  the  question,  as  a  legal  question,  is, 
that  they  were  not.  My  learned  brother  too  thinks  with  the  com- 
missioner as  to  the  law  and  equity  of  the  case,  so  that  his  decision 
would  stand  affirmed,  even  were  I  dissentient  from  it,  which,  I 
repeat,  that  (though  entertaining  some  degree  of  doubt)  I  am  not. 

The  Lord  Justice  Turner.  —  This  was  a  question  of 
*  158  proof  against  the  estate  of  the  *  bankrupts.  The  bankrupts 
were  coal  proprietors,  and  for  some  time  previous  to  and  at 
the  time  of  tfieir  bankruptcy  were  working  a  coal  mine  called 
the  Stangeways  Hall  Colliery.  For  this  purpose  they  employed  a 
number  of  colliers,  to  whom  the  work  was  let  off  at  so  much  per 
score  baskets;  and  it  appears  that  each  collier  had  a  drawer 
attached  to  him.  Tlie  wages  of  the  drawers  were  in  arrear  at  the 
time  of  the  bankruptcy,  and  they  tendered  proofs  before  the  com- 
missioner for  these  arrears.  The  commissioner  rejected  the 
proofs,  and  the  case  now  comes  before  us  on  appeal  from  his 
decision.  We  are  of  opinion  that  the  decision  •  of  the  commis- 
sioner was  correct,  and  that  the  appeal  must  be  dismissed.  The 
question,  as  we  think,  depends  wholly  upon  whether  the  bankrupts 
were  indebted  to  the  drawers,  and  we  are  of  opinion  that  they 
were  not.  It  appears,  by  the  evidence  before  the  commissioner 
(which  is  the  only  evidence  before  us),  that  when  the  colliers  were 
hired  they  brought  their  drawers  with  them,  and  that  the  colliers 
were  not  hired,  unless  the  bankrupts'  manager  approved  the  draw- 
ers, or  unless,  in  case  of  disapproval,  the  colliers  took  drawers 
provided  for  them  by  the  manager;  that,  whether  the  drawers 
were  brought  by  the  colliers  or  provided  by  the  manager,  they  were 
paid  by  the  colliers  out  of  their  earnings :  and  that  they  were  so 
paid  according  to  such  agreements  as  they  might  have  made  with 
the  colliers,  neither  the  bankrupts  nor  thei^  manager  taking  any 
part  whatever  with  reference  to  such  agreements ;  that  if  the 
manager  at  any  time  withdrew  the  drawers  from  the  service  of 
tlie  colliers,  he  paid  the  colliers  for  the  drawers'  time ;  that  the 
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coUiers  had  full  power  to  discharge  the  drawers  ;  and  that  neither 
the  bankrupts  nor  their  manager  interfered  with  this  power,  further 
than  that  if  the  colliers  discharged  their  drawers  unjustly,  the 
colliers  would  themselves  be  discharged;  and  that  the 
drawers  as  well  as  the  colliers  were  liable  *  to  be  discharged  *  159 
by  the  manager  for  transgressing  the  rules  of  the  mine. 
Under  these  circiunstances  we  are  satisfied  that  no  action  at  law 
could  have  been  maintained  by  the  drawers  against  the  bankrupts, 
and  that  the  bankrupts  were  not  legally  indebted  to  the  drawers. 

It  was  urged,  however,  that  the  drawers  had  an  equity  to  he 
paid  out  of  the  wages  earned  by  the  colliers ;  but,  assuming  this 
to  be  the  case,  we  do  not  think  that  it  could  better  the  position  of 
the  drawers.  It  could  entitle  them  only  to  stop  the  moneys  be- 
longing to  the  colliers  in  the  hands  of  the  bankrupts,  and  could 
create  no  debt  from  the  bankrupts  to  them.  The  petition  must 
therefore  be  dismissed ;  but  the  case  being  a  hard  one  upon  the 
petitioners,  and  one  in  which  we  should  most  willingly  have 
assisted  them,  if  the  law  had  allowed  us  to  do  so,  and  the  com- 
missioner having  sanctioned  the  appeal,  it  must  be  dismissed  with- 
out costs. 


Hx  parte  LEONARD  WARRINGTON. 
In  the  Matter  of  JOHN  SIMPSON  LEAKE,  a  Bankrupt. 
1863.    February  26.    March  11  &  23.    Before  the  Lohds  Justices. 

Advances  made  upon  promissoiy  notes  not  having  more  than  twelve  months  to 
ran,  although  further  secured  upon  leaseholds  by  a  contemporaneous  agree- 
ment, TiM  to  be  within  the  protection  of  the  2  &  3  Vict.  c.  27,  §  1.* 

Eeld  also,  that,  even  if  this  were  not  so,  such  of  the  promissory  notes  as  had  not 
more  than  three  months  to  run  were  within  the  3  &  4  Will.  4,  c.  98,  which 
does  not  mention  land,  and  that  this  enactment  was  not  repealed  or  affected 
by  the  2  &  3  Vict.  c.  27. 

An  afiEumative  statute  is  not  repealed  by  a  subsequent  affirmative  statute,  unless 
the  two  cannot  stand  together. 

*  See  Lane  t?.  Horlock,  1  Drew.  687 ;  James  «.  Rice,  Kay,  231 ;  but  see 
Fossell  0.  Daniel,  10  Exch.  681 ;  Langton  e,  Haynes,  1  H.  &  N.  366.  All  the 
statutes  against  usury  are  now  repealed  by  tiie  17  &  18  Yict.  c.  90. 

[125] 


*  159  CASES  IN  CHANGEBT. 

Tms  was  a  petition  by  way  of  appeal  from  the  rejection 
*J160  by  Mr.  Commissioner  Perry  of  a  proof  tendered  *  by  the 
petitioner  for  2500Z.,  upon  five  several  promissory  notes  for 
500?.  each,  dated  respectively  the  28th  November,  1850,  the  18th 
December,  1850,  the  2d  Jane,  1851,  the  15th  July,  1851,  and  the 
24th  September,  1851.  The  notes  in  question  were  all  signed  by  tlie 
bankrupt  John  Simpson  Leake  and  by  Charles  Leake  and  made 
payable  to  the  petitioner.  They  all  carried  interest  at  QL  per  cent 
per  annum,  and  they  were  made  payable,  as  to  the  note  of  the 
28th  November,  1850,  six  weeks  after  date ;  as  to  the  notes  of  the 
15th  July  and  24th  September,  1851,  three  months  after  date  ;  as 
to  the  note  of  the  18th  December,  1850,  four  months  after  date ; 
and  as  to  the  note  of  the  2d  June,  1851,  twelve  months  after 
date. 

The  several  sums  made  payable  by  these  notes  were  in  fact 
advanced  by  the  petitioner  to  the  bankrupt ;  and  when  the  two 
first  sums  were  respectively  advanced,  it  was  agreed  by  the  bank- 
rupt further  to  secure  them  by  the  deposit  of  a  policy  of  insurance, 
and  by  a  mortgage  of  some  salt  works  at  Wheelock  and  Hassall, 
of  which  the  bankrupt  was  lessee  under  a  Mr.  Ackers. 

Accordingly,  on  the  28th  of  November,  1850  (the  day  of  the 
date  of  the  first  note),  the  following  agreement  was  entered  into 
between  the  Leakes  and  the  bankrupt :  — 

*'  Memorandum  of  agreement  made  the  28th  day  of  November, 
1850,  between  John  Simpson  Leake,  of  Wheelock  Hall,  near  Sand- 
bank, in  Cheshire,  merchant,  and  Charles  Leake,  of  Witney,  in 
Oxfordshire,  gentleman,  of  the  one  part,  and  Leonard  Warrington, 
of  Witney,  aforesaid,  of  the  other  part.  The  said  Leonard  War- 
rington agrees  to  lend  and  advance  to  the  said  J.  S.  Leake  and 
C.  Leake  500?.  at  interest,  in  consideration  whereof  the  said  J.  S. 
Leake  and  C.  Leake  engage  and  agree  forthwith  to  deposit 
*  161  *  with,  and  to  assign  and  transfer  to  L.  Warrington,  a 
policy  of  insurance  of  and  upon  the  life  of  the  said  John 
Simpson  Leake  in  the*  sum  of  5000Z.  granted  by  the  Norwich  Union 
Life  and  Fire  Insurance  Ofiice ;  and  also  to  grant  to  Mr.  Warring- 
ton a  mortgage  security  upon  the  salt  works,  lands,  messuages, 
and  premises  of  the  said  John  Simpson  Leake  in  and  upon 
Wheelock  and  Hassall  adjoining ;  the  security  to  be  made  at  the 
cost  of  Leakes,  and  to  be  subject  to  the  present  subsisting  incum- 
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brances  upon  the  said  salt  works  and  premises.     (Signed)  John 
S.  Leake,  Charles  Leake." 

At  the  back  of  this  memorandum  was  the  following  note: 
**  Mr.  Warrington  engages  not  to  part  with  or  require  payment  of 
the  note  of  hand  for  5002.  and  interest  given  by  J.  S.  Leake  and 
Charles  Leake,  within  named,  for  that  amount,  without  giving 
them  two  months'  notice  to  pay  the  same." 

Although  the  above  agreement  in  terms  extended  only  to  the 
first  sum  of  5002.,  it  was  admitted  by  the  petitioner,  in  his  exami- 
nation, that  the  second  sum  of  6002.  was  also  lent  upon  the  faith 
of  it. 

In  pursuance  of  the  agreement,  the  policy  (which  was  dated  the 
9th  of  December,  1850),  was  about  the  time  of  its  date  delivered 
by  the  bankrupt  to  the  petitioner ;  and  afterwards,  by  a  deed  dated 
the  19th  of  February,  1851,  the  leases  of  the  salt  works  and  the 
policy  were  assigned  by  the  bainkrupt  to  the  petitioner  by  way  of 
mortgage,  for  securing  the  sum  of  2400Z.  and  interest  at  6Z.  per 
cent  per  annum.  This  sum  of  24002.  was  made  up  of  the  two 
sums  of  500Z.  advanced  upon  the  above  notes,  and  of  two  other 
sums  of  4001.  and  10002.,  in  which  the  bankrupt  had  been  previ- 
ously indebted  to  the  petitioner. 

*  The  securities  for  the  sums  made  payable  by  the  first  two    *  162 
notes  having  thus  been  perfected,  the  petitioner  afterwards 
agreed  to  advance  the  bankrupt  the  farther  sum  of  15002..;  and 
on  the  5th  of  May,  1861,  the  following  agreement  was  entered 
into  in  relation  to  the  further  advance:  — 

'^  Memorandum  of  having  arranged  with  Mr.  Leonard  Warring- 
ton for  a  further  advance  of  15002.,  at  6  per  cent  interest,  with  a 
bonus  of  8002.  in  case  the  first  year's  profits  are  under  15002.  upon 
the  new  part  of  the  Whitehall  Works,  but  4002.  in  case  they  are 
above  that.  Said  advance  to  be  made  in  the  following  manner, 
namely,  5002.  this  present  month,  500Z.  on  the  1st  of  July  next, 
5002.  upon  the  1st  of  October  next.  Mr.  Warrington  is  to  decide 
after  inspecting  the  books  a  year  hence  whether  the  bonus  shall  be 
300/.  or  400/.,  and  J.  S.  Leake  will  be  bound  by  his  decision,  and 
also  as  to  where  that  said  bonus  shall  be  paid ;  that  is  to  say,  Mr. 
Warrington,  upon  inspecting  the  accounts  a  year  hence,  shall 
decide." 
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The  sums  made  payable  by  the  notes  of  the  2d  of  June,  1851, 
the  15th  of  July,  1851,  and  the  24th  of  September,  1861,  were 
advanced  in  piu*suance  of  this  agreement.  Although  the  agree- 
ment was  silent  in  its  terms  as  to  any  security  for  these  sums,  it 
was  admitted  by  the  petitioner  in  his  examinations  that  they  were 
advanced  on  the  promise  of  securiiy  being  given  on  the  leasehold 
property  comprised  in  the  mortgage  of  the  19th  February,  1851, 
and  accordingly,  by  a  deed  dated  the  2d  October,  1851,  the  lease- 
hold premises  were  charged  with  the  furWier  sum  of  1500L  and 

interest  at  6/.  per  cent  per  annum. 
*  163       The  bankruptcy  took  place  in  May,  1852,  and  upon  *  an 

application  by  the  petitioner  to  prove  in  respect  of  these 
notes,  the  proof  was  rejected-  by  the  commissioner  upon  the  ground 
of  usury. 
'  The  petitioner  appealed  from  this  decision. 

Mr.  Lloyd  and  Mr.  GHffard,  in  support  of  the  appeal. — The 
question  resolves  itself  into  two :  first,  as  to  the  notes  payable  at 
not  more  than  three  months'  date ;  secondly,  as  to  the  others.  As 
to  the  first,  there  can  be  no  substantial  argument,  for  notes  at 
three  months  are  expressly  exempted  from  the  operation  of  the 
12  Anne,  c.  16,  by  the  3  &  4  Will.  4,  c.  98,  §  7,  which  is  perfectly 
general,  and  says  nothing  as  to  security  on  land.  It  simply  pro- 
vides that  from  and  after  the  passing  of  the  Act  no  bill  of  exchange 
or  promissory  note  made  payable  at  or  within  three  months  after 
the  date  thereof,  or  not  having  more  than  three  months  to  run, 
shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to  pay,  or  receive,  or  allow  interest  in  discount- 
ing, negotiating,  or  transferring  the  same  be  void :  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory  note 
be  affected  by  reason  of  any  statute  or  law  in  force  for  the  preven- 
tion of  usury ;  nor  shall  any  person  or  persons,  drawing,  accepting, 
indorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advanc- 
ing any  money,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively  for  the  loan  of 
money  on  any  such  bill  or  note,  be  subject  to  any  penalties  under 
any  statute  or  law  relating  to  usury,  or  any  other  penalty  or 
forfeiture,  any  thing  in  any  law  or  statute  relating  to  usury 
in  any  part  of  the  United  Kingdom  to  the  contrary  notwith- 
standing. 
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*  On  this  part  of  the  case  the  only  semblance  of  an  argu-  *  164 
ment  that  has  been  adduced  in  any  of  the  cases  has  been 
that  the  Act  3  &  4  Will.  4,  c.  98,  has  been  in  substance  repealed 
by  the  2  &  3  Yict.  c.  37,  and  the  subsequent  renewals  of  that  Act ; 
but  in  Claek  v.  Sainsburtfj  (a)  it  was  held  otherwise,  Mr.  Justice 
Maiile  saying,  "  I  think,  notwithstanding  the  subsequent  Acta, 
the  Statute  8  4  4  Will.  4,  c.  98,  §  7,  is  in  full  operation."  "The 
Statute  2  &S  Yict.  c.  87  took  a  step  in  advance  in  relaxation  to 
the  usury  laws,  to  enable  certain  things  to  be  done  which  before 
could  not  be  done.  It  legalized  contracts  for  the  loan  or  forbeaiv 
ance  of  money  above  10^.  where  a  greater  amount  of  interest  than 
52.  per  cent  was  contracted  for,  except  where  the  loan  was  made 
upon  the  security  of  land."  And  Mr.  Justice  Williams  saying, 
«  It  is  enough  to  say  that  the  Statute  3  &  4  Will.  4,  c.  98,  §  7,  is 
in  full  operation,  notwithstanding  the  Statute  of  2  &  8  Yict.  c.  37, 
and  the  subsequent  statutes  for  its  continuation."  In  Nixon  v. 
JPhillipSj  (fr)  Mr.  Baron  Parke  said,  '^  This  question  is  in  fact 
decided  by  the  recent  case  in  the  Court  of  Common  Pleas,  and 
with  that  decision  I  find  no  reason  to  quarrel.  It  was  most  prob- 
ably an  oversight  on  the  part  of  the  legislature  in  putting  money 
secured  by  bills  of  exchange  and  promissory  notes  upon  the  same 
footing  as  money  secured  by  land  ;  but  we  must  construe  the  Act 
of  Parliament  according  to  its  obvious  meaning."  But  if  we  are 
right  in  our  construction  of  the  2  &  8  Yict.  c.  37,  as  to  the  notes 
payable  beyond  three  months,  this  question  would  be  immaterial.. 
The  2  4  3  Yict.  c.  37,  §  1,  enacts, "  that  no  bill  of  exchange  or  prom- 
issory note,  made  payable  at  or  within  twelve  months  after  the 
date  thereof,  or  not  having  more  than  twelve  months  to  *  run  *  165 
nor  any  contract  for  loan  or  forbearance  of  money  above 
the  sum  of  lOL  sterling,  shall,  by  reason  of  any  interest  takeu 
thereon,  or  secured  thereby,  or  any  agreement  to  pay  or  receive 
or  allow  interest  in  discounting,  negotiating,  or  transferring  any 
such  bill  of  exchange  or  promissory  note,  be  void,  nor  shall  the 
liability  of  any  party  to  any  such  bill  of  exchange  or  promissory 
note,  nor  the  liability  of  any  person  borrowing  any  sum  of  money 
as  aforesaid,  be  affected  by  reason  of  any  statute  in  force  for  the 
prevention  of  usury ;  nor  shall  any  person  or  persons,  or  body 
corporate,  drawing,  accepting,  indorsing,  or  signing  any  such  bill 

(a)  11  C.  B.  711.  (6)  7  iUch.  192. 
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or  note,  or  lending,  advancing,  or  forbearing  any  money  as  afore- 
said, or  taking  more  than  the  present  rate  of  legal  interest  in 
Great  Britain  and  Ireland  respectively,  for  the  loan  or  forbearance 
of  money  as  aforesaid,  be  subject  to  any  penalties  under  any 
statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture, 
any  thing  in  any  law  or  statute  relating  to  usury,  or  any  other  law 
whatsoever  in  force  in  any  part  of  tiie  United  Kingdom  to  the 
contrary  notwithstanding.  Provided  always,  that  nothing  herein 
contained  shall  extend  to  the  loan  or  forbearance  of  any  money 
upon  the  security  of  any  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  therein."  Now  bills  of  exchange  and  prom- 
issory notes,  of  not  more  than  twelve  months'  date,  being  clearly 
exempted  from  the  usury  laws  by  the  first  part  of  this  section, 
does  the  subsequent  part  invalidate  such  bills  or  notes  ?  Clearly 
not.  Even  if  a  collateral  security  upon  land,  for  the  amount  for 
which  such  bill  or  note  may  be  given,  should  be  held  void  (which 
is  by  no  means  clear,  and  is  not  now  in  dispute),  the  proviso 
does  not  all  apply  to  the  bills  or  notes  themselves.  If  the  statute 
meant  to  put  bills  and  notes  on  the  same  footing  as  other  contracts, 
why  should  they  have  been  specified?  And  why  should 
*  166  they  be  restricted  to  twelve  months'  date  ?  *Berrington  v. 
CoUi8  (a)  may  be  cited  on  the  other  side ;  but  there  the 
bill  was  given  merely  coUusively  and  in  fraud  of  the  Act. 

They  also  referred  to  Doe  v.  Kinff^  (6)  Bell  v.  Coleman^  (<?) 
Follett  V.  Moore^  (d)  WasKboum  v.  Burrows,  (e) 

March  23. 

The  case  stood  over  to  this  day,  for  the  examination  of  the 
petitioner  vivd  voce.  He  was  accordingly  examined.  The  sub- 
stance of  his  deposition  has  been  already  stated. 

Mr.  SwariBton  and  Mr.  G.  L.  Russell^  for  the  assignees.  —  Mr. 
Warrington's  examination  has  confirmed  the  correctness  of  the 
commissioner's  decision,  and  has  shown  that  the  security  was  in 
substance  upon  the  land  as  the  primary  and  substantial  security, 
and  that  the  notes  were  merely  something  in  addition.  The  case 
therefore   falls   precisely  within  the  authority  of  Berrington  v. 

(a)  6  Bing.  N.  C.  332.  (d)  4  Exch.  410. 

(6)  11  M.  &  W.  333.  (0   1  Exch.  107. 

(c)  2C.  B. 
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ColUsj  (a)  where  Lord  Chief  Justice  Tindal  said,  '^  As  the  loan 
in  the  present  case  was  not  in  our  opinion  really  made  upon  the 
secority  of  the  promissory  note,  the  discount  taken  makes  the 
debt  invalid,  and  consequently  we  think  the  warrant  of  attorney 
giyen  for  such  illegal  debt  is  invalid  also."  Nixon  v.  PhUlips  has 
been  cited  in  opposition  to  Berrington  v.  Collis ;  but  the  Court 
there  did  not  seem  to  consider  that  they  were  contravening  the 
law  as  laid  down  in  the  other  case.  The  contract  for  the  forbear- 
ance is  one,  and  cannot  be  divided  into  a  loan  or  forbearance 
upon  the  bill  or  note,  and  another  upon  the  *  security  of  *  167 
land.  If,  therefore,  in  any  case  security  upon  land  is 
taken,  the  case  is  expressly  exempted  from  the  protection  of  the 
2  &  S  Vict.  c.  37,  §  3,  by  the  last  part  of  the  clause.  How  can 
it  be  said  here  that  this  is  not  a  loan  or  forbearance  of  money 
upon  the  security  of  land?  The  Act  does  not  say  security  for 
land  "  where  such  security  is  the  only  or  principal  security."  The 
appellants  wish  to  add  these  words  to  the  proviso. 

It  cannot,  therefore,  be  said  that  the  bills  and  notes  at  more 
than  tiiree  months'  date  can  be  valid.  But  we  contend  that  the 
others  are  of  no  greater  validity.  This  part  of  the  case  depends 
upon  the  question,  whether  the  legislature  really  could  have  meant 
to  leave  in  operation  two  inconsistent  enactments,  or  whether  the 
Act  of  2  &  3  Yict.  does  not  include  and  absorb  the  provision  of 
the  Act  of  3  &  4  Will.  4,  extending  it  to  bills  of  longer  date,  but 
excluding  from  the  provision  all  loans  upon  the  security  of  land. 
We  submit  with  confidence  that  the  latter  is  the  true  construction 
of  the  statutes. 

Mr,  Qiffard^  in  reply.  —  As  to  the  contract  for  forbearance 
being  indivisible,  that  argument  is  inconsistent  with  the  established 
law.  In  Mason  v.  Boggy  (6)  it  was  held,  that  even  in  the  adminis- 
tration of  assets  of  a  deceased  person,  a  mortgagee  might  prove 
upon  the  covenant  as  a  distinct  contract  without  affecting  the 
security  upon  the  land.  The  usual  course  of  business  has  been, 
since  the  passing  of  the  2  &  3  Vict.  c.  37,  to  take  warrants  of 
attorney  as  collateral  securities  to  bills  of  exchange,  a 
course  *  adopted  upon  the  best  advice.  Cormop  v.  Meaks.  (c)  *  168 
The  securities  upon  the  land  here  do  not  refer  to  the  bills ; 

(a)  ^  Bing.  N.  C.  338.  (e)  2  A.  &  E.  326. 

(6)  2  M.  &  C.  443. 
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they  are  in  every  respect  collateral  securities,  the  loans  being  made 
band  fide  upon  the  bills. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
the  terms  which  have  been  adopted  in  the  foregoing  statement, 
proceeded  as  follows :  — 

The  question  to  be  considered  is,  whether,  in  the  present  state 
of  the  law  as  to  usury,  the  proof  upon  these  notes,  or  any  of 
them,  ought  to  have  been  rejected.  Upon  the  argument  of  the 
case,  the  question,  as  it  applies  to  the  notes  payable  at  and  within 
three  months,  and  to  the  notes  payable  at  periods  beyond  three 
months,  was  properly  distinguished.  There  are  considerations 
which  apply  to  the  one  class,  which  do  not  apply  to  the  other. 
The  Statute  3  &  4  Will.  4,  c.  98,  can  in  no  case  have  any  bearing 
upon  the  question  as  it  affects  the  notes  payable  beyond  the  period 
of  three  months.  It  may,  if  in  force,  materially  affect  the  quech 
tion  as  to  the  notes  payable  at  or  within  three  months.  In  deter- 
mining the  case,  therefore,  I  shall  pursue  the  division  which  was 
taken  in  argument,  and  I  will  first  consider  the  case  as  to  the  notes 
payable  beyond  the  three  months.  Before  doing  so,  however,  it 
may  be  well  to  observe  that  it  was  not  disputed  in  argument,  and 
cannot,  indeed,  be  denied,  that  all  the  notes,  whether  payable  at 
three  months  or  afterwards,  would  have  been  void  under  the  statute 
of  Anne ;  and  that  if  valid  at  all,  they  must  derive  their  validity 
from  the  subsequent  statutes. 

To  consider  the  case,  then,  as  to  the  notes  payable  beyond 
*  169  three  months,  the  question  as  to  these  notes  *  must  depend 
entirely  upon  the  Statute  2  4  3  Vict.  c.  87. 

[His  Lordship  read  it.     (See  ante,  p.  164.)] 

The  enactment,  therefore,  clearly  validates  the  notes.  Does, 
then,  the  proviso  invalidate  them  in  consequence  of  their  being 
connected  with  security  upon  land  ?  I  do  not  think  that  it  does. 
The  terms  of  the  proviso  are,  "nothing  herein  contained  shall 
extend,"  &o. ;  and  these  terms  seem  to  me  to  import  no  more  than 
they  express,  that  that  Act  should  not  extend  to  loans  upon  the 
security  of  lands ;  a  provision  rendered  necessary  iji  the  view  of 
the  legislature  by  the  previous  enactment,  that  no  contracts  for 
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loans  should  be  void  by  reason  of  any  interest  secured  thereby. 
The  true  meaning  of  the  Act,  as  it  seems  to  me,  is  simply  this. 
The  statute  of  Anne  has  invalidated  all  contracts  and  securities 
for  loans  at  interest  beyond  51.  per  cent  per  annum,  whether  upon 
land  or  otherwise.  This  Act,  if  uncontrolled,  would  validate  all 
contracts  for  loans,  and  therefore  contracts  for  securities,  whether 
on  land  or  otherwise,  whatever  the  rate  of  interest  may  be ;  and 
therefore  the  Act  provides  that  it  shall  not  extend  to  loans  upon 
the  security  of  land,  such  securities  being  intended  to  be  left  as 
they  stood  under  tlie  statute  of  Anne,  which  avoids  them  if  the 
interest  be  reserved  at  a  rate  exceeding  51.  per  cent  per  annum. 
This  construction  of  the  Act  fully  carries  out,  as  I  think,  the 
intention  of  the  legislature  ;  for  the  legislature  clearly  intended  to 
validate  twelve  months'  bills,  whatever  the  rate  of  interest  might 
be,  and  they  as  clearly  intended  not  to  validate  securities  in  land 
to  any  further  extent  than  they  were  valid  according  to  the  then 
existing  law.  In  my  opinion,  therefore,  these  bills  are  valid,  and 
must  be  admitted  to  proof.  The  question  may  well  be  tested 
thus.  Suppose  securities,  not  upon  *  land,  to  have  been  *  170 
given  with  these  bills,  could  it  be  contended  that  such  se- 
curities were  void  in  the  face  of  the  enactment,  that  no  contracts 
for  the  loan  or  forbearance  of  money  should  be  void  by  reason  of 
any  interest  secured  thereby  ?  And  if  the  securities  could  not  be 
void,  how  could  the  bills  be  held  to  be  so  ? 

The  remaining  question  is,  whether  the  bills  payable  at  or  within 
three  months  ought  also  to  be  admitted  to  proof;  and  if  the  con- 
struction which  I  have  put  upon  the  statute  of  Victoria  be  right,  I 
think  it  clear  that  they  ought,  for  they  cannot  be  put  in  a  worse 
position  than  to  be  brought  under  the  provisions  of  that  statute. 
I  think,  however,  that,  even  if  the  construction  of  the  statute  of 
Victoria  were  otherwise,  these  bills  would  be  valid  under  the 
Statute  3  &  4  Will.  4,  c.  98.  It  was  indeed  argued,  although  but 
faintly,  that  this  statute  was  repealed,  or,  as  it  is  termed  in  some 
of  the  cases,  absorbed  by  the  Statute  2  &  8  Vict.  c.  87 ;  and  it  is 
true  that  the  latter  statute,  extending  to  all  bills  payable  within 
twelve  months,  includes  within  its  provisions  the  bills  payable 
within  three  months  which  are  mentioned  in  the  former  statute ; 
but  it  does  not,  therefore,  in  my  opinion,  follow  that  the  former 
statute  is  repealed  or  absorbed  by  the  latter. 

To  determine  that  point,  we  must  look  at  the  intention  of  the 
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legislature.  Now,  the  Statute  2  &  8  Vict.  c.  87  recites  the  Statute 
7  Will.  4  A  1  Vict.  c.  80,  and  that  statute  recites  the  8  &  4  Will. 
4,  c.  98.  The  Statute  8  A  4  Will.  4,  c.  98,  must  therefore  have 
been  present  to  the  mind  of  the  legislature  when  the  Statute  2  &  8 
Vict.  c.  87  was  passed ;  and  had  it  been  intended  that  it  should  be 
repealed  or  absorbed,  that  intention  would  surely  have  been  ex- 
pressed. But  further,  these  statutes,  though  expressed  in 
*  171  the  negative,  are  so  *  expressed  only  on  account  of  the  pro- 
visions of  the  statute  of  Anne.  They  are  in  the  negative  as 
to  that  statute,  but,  irUer  %e,  they  are  affirmative  statutes ;  and  I 
take  the  rule  of  law  to  be,  that  an  affirmative  statute  is  not,  without 
express  words,  repealed  by  a  subsequent  affirmative  statute,  unless 
the  two  statutes  cannot  stand  together;  and  these  two  statutes 
may  well  stand  together,  for  the  proviso  in  the  second  statute  is 
not  that  three  months'  bills  secured  on  land  shall  be  void,  but  only 
that  nothing  in  the  second  statute  contained  shall  extend  to  loans 
on  the  security  of  land. 

Supposing,  therefore,  these  three  months'  bills  to  be  struck  at  by 
the  2  &  8  Vict.  c.  87  (but  which  I  do  not  think  is  the  case),  they 
would  be  good  under  the  statute  of  William,  unless  indeed  that 
statute  bears  the  construction  contended  for  by  the  appellant,  that 
it  applies  only  where  there  is  no  other  security  than  the  bill.  I 
cannot,  however,  adopt  that  construction.  The  statute  in  terms 
validates  all  three  months'  bills;  and  I  can  see  no  grounds  for 
introducing  into  it  the  qualification,  that  it  shall  extend  to  such 
bills  only  when  they  are  not  otherwise  secured ;  nor  do  I  think  it 
was  necessary  that  such  a  qualification  should  be  introduced. 
This  statute,  like  the  statute  of  Victoria,  might,  as  it  seems  to  me, 
well  have  been  construed  to  have  left  any  securities  beyond  the 
bills  to  be  affected  by  the  statute  of  Anne. 

The  cases  of  Clach  v.  Sainsbury  (a)  and  Niican  v.  Phillips^  (6) 
which  were  cited  in  the  argument,  support  the  conclusion  at  which 
I  have  arrived,  that  the  statute  of  William  has  not  been  repealed 
by  the  statute  of  Victoria.  These  cases,  and  others  which  were 
cited  in  the  argument,  contain  dicta  with  which,  as  at 
*  172  present  advised,  *  I  should  hesitate  to  agree  ;  but  none  of 
them  go  to  the  length  of  deciding  that  the  bills  which  were 
in  question  in  them  were  void.    The  nearest  approach  to  the  inti- 

(a)  11  C.  B.  711.  (6)  7  Exch.  188, 
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mation  of  such  an  opinion  is  in  the  case  of  BerringUm  v.  CoUiBj  (a) 
which  was  much  relied  on  upon  the  part  of  the  respondents ;  but 
in  that  case  the  Court  acted  upon  the  conclusion,  that  the  bills  of 
exchange  were  merely  colourable ;  so  that,  in  truth,  there  was  no 
loan  upon  the  bills,  which  is  certainly  not  the  case  in  this  instance, 
as  the  notes  in  question  here  were  undoubtedly  part  of  the 
petitioner's  security.  So  far  from  the  biUs  having  been  held  to 
be  void  in  the  other  cases,  the  Courts  in  most  of  them  have  held 
(and  it  is  not  necessary  now  to  determine  whether  we  should 
assent  to  or  dissent  from  that  holding)  that  the  collateral  securi- 
ties were  to  be  supported  upon  the  very  ground  that  the  bills  were 
valid  ;  and  in  Bell  v.  Colman  (i)  it  was  distinctly  intimated  that 
an  action  might  have  been  brought  upon  the  bills,  and  the  land 
taken  by  elegit. 

Our  opinion  therefore  is,  that  the  proof  of  these  notes  against  the 
estate  of  the  bankrupt  must  be  admitted. 

The  Lord  Justice  Knight  Bruce. —  I  have  considered  this  case 
and  the  authorities  that  during  the  argument  were  referred  to. 
The  question  is  one  of  proof  merely,  and  the  single  ground  on 
which  it  was  or  could  have  been  contended  that  the  bills  or  notes 
sought  to  be  proved  were  not  provable,  was  that  of  usury.  But, 
as  this  objection  was  met  by  the  Statute  8  &  4  Will.  4,  c.  98,  §  7, 
and  the  Statute  2  &  3  Vict.  c.  87,  the  respondents  were  under  the 
necessity  of  maintaining  that  the  securities  taken  by  the  petitioner 
for  the  payment  of  the  bills  or  notes  (securities  wholly  or 
in  *  part  upon  ^^  lands,  tenements,  or  hereditaments,  or  "  *  178 
some  '*  estate  or  interest  therein '')  had  the  effect  of  de- 
priving the  petitioner  of  the  statutory  protection,  which,  accord- 
ingly, has  been  the  point  of  the  controversy.  The  petitioner, 
however,  claims  nothing  under  any  one  of  these  securities.  As- 
serting no  mortgage  charge  or  lien,  he  desires  to  prove  his  alleged 
debt  in  fiill  as  an  unsecured  debt.  Whether  the  securities,  there- 
fore, are  or  were  wholly  good,  or  wholly  bad,  or  partly  good  and 
partly  bad,  is  not  to  be  decided. 

The  question  is  of  the  validity  or  invalidity  of  the  bills  or  notes, 
as  bills  or  notes  merely ;  and  I  am  of  opinion  that  they  are  not,  and 
that  not  one  of  them  is  invalidated  or  impeached  by  the  securities, 

(a)  5  Bing.  N.  C.  S32.  (5)  2  C.  B.  268. 
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whether  to  be  treated  or  yiewed  as  wholly  contemporaneous,  or  in 
any  other  manner.  I  am  convinced  that  the  bankrupt,  at  the  time 
of  his  bankruptcy,  had  no  defence  legally  or  equitably  available 
agltinst  an  action  upon  the  bills  or  notes.  The  concluding  proviso 
of  the  first  section  of  the  latter  statute  may  invalidate  mortgages, 
charges,  and  liens  under  certain  circumstances,  but,  in  my  opinion, 
does  not  defeat  or  impeach  the  validity  of  any  bill  or  note  described 
in  the  body  of  the  section,  taken  as  these  bills  or  notes  appear  to 
me  to  have  been  taken,  band  fide^  not  colourably,  nor  by  way  of 
shift  or  evasion  ;  though  interest,  at  howsoever  higher  a  rate  than 
5/.  per  cent  per  annum,  was  formally  and  expressly,  as  well  as 
substantially,  contracted  for,  and  a  landed  security  by  writing  or 
deposit,  or  both,  for  the  payment  of  the  bill  or  note  was  contem- 
poraneously (whether  effectually  or  ineffectually)  given. 
The  petitioner  is  therefore,  I  think,  right  in  his  present  conten- 
tion, as  to  each  of  his  bills  or  notes ;  and  the  bankrupt's 
*  174  estate  should,  I  think,  bear  the  costs  of  the  petition  *  upon 
each  side,  including  the  reasonable  expenses  of  the  peti- 
tioner as  a  witness  summoned  and  examined  vivd  voce  before  us. 
Proving,  he  must  give  up  the  documents  which  are  or  profess  to 
be  securities  for  the  bills  or  notes. 


Ex  paHe  ANNE  GRIFFITHS  and  GRIFFITH  GRIFFITHS.i 

In  the  Matter  of  EDWARD  MOSTYN  LLOYD  MOSTYN,  a 

Bankrupt. 

1853.    March  4  &  8.    Before  the  Lords  Justices. 

The  obligee  in  a  bond  giyen  by  a  trader  recoTered  judgment  upon  it  after  the 
obligor  had  ceased  trading.  Held^  that  the  bond  debt  was  not  so  merged  in 
the  judgment  as  to  preclude  the  obligee  from  petitioning  for  adjudication 
against  the  obligor.* 

Hdd,  also,  that  such  a  judgment  was  a  good  foundation  for  an  act  of  bankruptcy 
under  the  72d  section,  having  for  this  purpose  relation  to  the  trading,  and 


>  S.  C,  17  Jur.  666 ;  22  L.  J.,  Bank.  60. 
'  See  Ex  parte  Higgins,  3  De  0.  &  J.  S3. 
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that  the  notice  under  that  section  was  correct,  although  it  required  payment 
of  the  judgment,  and  not  of  the  bond.' 

HM,  further,  that  a  member  of  Parliament  may  become  bankrupt  under  the  72d 
section  of  the  Act 

Where  the  Court,  differing  from  the  commissioner,  and  holdipg  the  petitioning 
creditor's  debt  to  be  sufficient,  referred  back  to  him  the  question  of  the 
validity  of  the  adjudication,  an  application  for  leave  to  appeal  to  the  House 
of  Lords  from  the  decision  as  to  the  sufficiency  of  the  debt  was  held  prema- 
ture, and  was  ordered  to  stand  over  till  the  commissioner  should  have  given 
his  decision. 

This  was  the  appeal  of  the  petitioning  creditors  from  the  deci- 
sion of  Mr.  Commissioner  Perry,  who  had  annulled  the  adjudica- 
tion on  the  ground  that  there  was  no  such  petitioning  creditor's 
debt  as  would  support  it.  The  trading  was  that  of  wharfinger 
and  lime-burner,  and  continued  down  to  1848.  The  petitioning 
creditors  were  the  obligees  in  a  bond  given  by  the  bankrupt  in 
1889,  but  had  recovered  judgment  upon  it  in  1850,  after  the  trad- 
ing had  ceased.  The  act  of  bankruptcy  relied  upon  was,  default 
in  paying  or  securing  the  judgment  debt  after  notice  given  in 
conformity  with  the  terms  of  the  7  2d  section  of  the  Bankrupt  Law 
C!onsolidation  Act,  1849.  The  notice  required  immediate 
pajrment  of  the  *  judgment  debt.  The  commissioner  held  *  175 
that  the  bond  debt  was  merged  in  the  judgment,  and  that 
the  judgment  debt,  having  accrued  after  the  trading  had  ceased, 
would  not  support  the  adjudication.  From  this  decision  the  peti- 
tioning creditors  appealed. 

Mr.  Bacon  and  Mr.  Asplandj  in  support  of  the  appeal,  referred 
to  Mt  parte  Bryant,  (a)  Bryant  v.  'Wither%,  (6)  Ex  parte  Mudie,  (c) 
Ambrose  v.  Olendon,  (d)  Dawe  v.  Holdaworthy  (e)  Price  v.  Moul- 
ton,  (jg)  Drake  v.  Mitchell,  (K)  Bell  v.  Banks,  (i) 

Mr.  Swanston,  Mr.  Bramwell,  and  Mr.  Vaiighan  Williams,  for 
the  respondent,  contended,  1st,  that  the  petitioning  creditor's  debt 
was  not  sufficient ;  2dl7,  that,  even  if  a  judgment  recovered  after 

(a)  1  V.  &  B.  211.  (c)  3  Mont.  D.  &  De  G.  66. 

(6)  2  M.  &  a  128. 

(d)  2  Sir.  1042;  Lee's  Rep.  267,  temp,  Hardwicke. 

(0  Feake,  64.  (h)  8  East,  251. 

(g)  10  C.  B.  561.  (0   3  M.  &  Gr.  268. 

'  See  In  Be  The  London  and  Eastern  Banking  Corporation,  2  De  G.  &  J.  484. 

[  187  ] 


*  175  CASES  IN  GHANCEBT. 

the  trading  had  ceased  was  a  good  petitioning  creditor's  debt,  it 
was  not  a  good  foundation  of  an  act  of  bankruptcy  under  the 
Bankruptcy  Law  Consolidation  Act,  §  72 ;  3dly,  that  at  all  events 
the  notice  proceeding  upon  the  judgment,  and  not  upon  the 
bond,  could  not  be  good ;  and  4thly,  that  the  provisions  of  the 
72d  section  did  not  apply  to  traders  having  privilege  of  Parliament. 
Their  arguments  appear  sufficiently  from  the  judgments.  They 
cited  MedlicotVi  Case,  (a)  King  v.  Hoare,  (6)  Ex  parte  Christy,  (c) 
Bonafous  v.  Schoole,  (d)  Peters  v.  Anderson,  (/) 

Mr,  Bacon,  in  reply,  was  stopped  by  the  Court. 

*  176  *  The  Lord  Justice;  Knight  Bruce.  —  The  state  of  cir- 
cumstances which  must  be  assumed  to  exist  for  the  purposes 
of  the  contention  before  us  is  this,  that  a  person  in  trade  contract- 
ing a  debt  gave  a  bond,  which  became  forfeited ;  that  after  the 
forfeiture  he  left  off  trading ;  and  that  after  he  had  left  off  trading 
judgment  was  recovered  against  him  on  the  bond.  The  question 
argued  was,  whether  the  obligees  were,  in  this  assumed  state  of 
circumstances,  competent  petitioning  creditors.  I  should  have 
thought,  and  I  still  think,  that  the  cases  of  Ambrose  v.  Clendon,  (^} 
Bawe  V.  Holdsworth,  (A)  and  Ex  parte  Bumford,  (%)  as  well  as 
others,  clearly  decided  this  case. 

I  apprehend  that  by  the  spirit  and  intent  of  the  bankrupt  laws, 
according  to  principle  equally  and  authority,  these  two  rules  are 
clearly  established:  first,  that  a  trader  who,  after  becoming  in- 
debted, leaves  off  trading,  is  not  to  be  heard  to  say  to  his  creditor 
that  the  trading  has  been  left  off,  if  a  question  arises  whether  the 
debtor  can  or  cannot  be  as  a  trader  made  a  bankrupt ;  secondly, 
that  a  bond,  in  the  case  of  a  simple  contract,  or  a  judgment,  in  the 
case  of  a  specialty,  which  for  many  purposes  extinguishes  (though 
not  satisfying)  the  original  debt,  does  not  do  so  as  against  the 
creditor,  for  the  purpose  of  disabling  him  from  making  his  debtor 
a  bankrupt  on  the  original  debt,  remaining  in  every  sense  or  in 
every  other  sense  unsatisfied.    I  believe  that  no  lawyer  will  now 

(a)  2  Str.  899.  (d)  4  T.  R.  816. 

(fi)  13  M.  &  W.  494.  (c)  6  Taunt.  601. 

(c)    2  Dea.  &  Ch.  165. 

(jg)  2  Str.  1042 ;  Lee's  Rep.  257,  temp.  Hardwicke. 
(K)  Peake,  64.  (0  2  Madd.  1. 
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dispute  either  of  these  propositions,  and  I  think  that  this  case 
falls  within  them. 

The  only  remaining  question  is,  whether  there  has  heen 
here  an  act  of  bankruptcy.  This  debtor  has  privilege  *  of  *  177 
Parliament.  The  72d  section  of  the  Act  provides,  that  "  if 
any  plaintiff  shall  recover  judgment  in  any  action  personal  for  the 
recovery  of  any  debt  or  money  demand  in  any  of  her  Majesty's 
Courts  of  Record  against  any  such  trader ''  (that  has  been  done 
here,  the  judgment  has  been  recovered,  and  the  defendant  must 
be  taken  to  have  been  a  trader  for  the  reasons  which  I  have  men- 
tioned), '^  and  shall  be  in  a  situation  to  sue  out  execution  upon  such 
judgment ''  (that  is  here  the  case),  ^^  and  there  be  nothing  due 
from  such  plaintiff  by  way  of  set-off  *'  (it  is  not  alleged  that  there 
wa^  any  setnoff),  ^'  and  such  trader  shall  not  within  seven  days  after 
notice  in  writing  personally  served  upon  such  trader,  requiring 
immediate  payment  of  such  judgment  debt,  pay,  secure,  or  com- 
pound for  the  debt  for  the  same  to  the  satisfaction  of  such  plaintiff, 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  eighth  day  after  service  of  such  notice."  The 
trader  has  not  paid,  secured,  or  compounded  in  the  manner  required 
by  the  Act.  This  is  not  contended.  But  it  is  said  that  the  notice 
given  is  insufficient,  although  it  follows  the  terms  of  the  Act,  as  it 
should  have  required  payment  of  the  bond  debt  and  not  of  the 
judgment  debt.  But  the  debt  was  a  judgment  debt,  although 
under  peculiar  circumstances.  No  one  concerned  in  the  matter 
could  fail  to  know  what  the  demand  was,  in  respect  of  which  the 
notice  was  given. 

The  Lord  Justice  Turner.  —  I  quite  concur  in  the  opinion  of 
my  learned  brother.  However  this  matter  might  have  stood  apart 
from  anthorify,  it  seems  to  me  that  the  cases  of  Ambrose  v.  Clendan 
and  Dawe  v.  Hbldsworth  are  decisive  on  the  point.  The  distinc- 
tion attempted  to  be  made  between  these  cases  and  the  present,  or 
at  least  between  Ambrose  v.  Clendon  and  the  present  case, 
proceeded  on  this  ground,  *  that  in  Ambrose  v.  Clendon  the  *  178 
bankruptcy  occurred  between  the  time  of  contracting  the 
original  debt,  and  the  taking  of  a  higher  security  ;  and  that  there- 
fore the  argument,  that  the  subsequent  judgment  destroyed  the 
original  debt,  did  not  there  apply,  inasmuch  as  the  bankruptcy 
overrode  and  excluded  the  merger  or  conversion.    I  do  not  agree 
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with  this  argument.  It  was  admitted,  and  I  think  that  the  result 
of  the  cases  is,  that  where  a  debt  exists  in  the  shape  of  a  judg- 
ment, it  must  be  considered  to  be  due  in  respect  of  the  original 
debt  for  the  purpose  of  supporting  the  bankruptcy. 

It  is  then  said  that  the  notice  ought  to  have  been  given  on  the 
bond,  but  the  debt  is  due  on  the  judgment,  though  the  bond  comes 
in  aid  for  the  purpose  of  supporting  the  adjudication. 

Then  it  is  said  that  the  respondent  is  not  a  trader  under  the 
72d  section  of  the  Bankrupt  Law  Consolidation  Act,  because  he 
ceased  to  trade  in  1848  ;  but  as  he  has  been  a  trader,  and  the  debt 
existed  during  the  trading,  he  must  be  considered  as  a  trader  still, 
80  long  as  the  debt  is  not  paid. 

It  is  lastly  said  he  is  a  member  of  Parliament,  and  thei*efore  not 
liable  to  this  process,  but  I  think  it  clear  that  no  distinction  catf  be 
drawn  between  different  classes  of  traders,  and  the  66th  sec- 
tion provides,  that  where  a  trader  has  privilege  of  Parliament,  he 
may  be  dealt  with  under  the  Act  in  like  manner  as  any  other 
trader,  except  only  as  regards  imprisonment. 

It  must  be  referred  back  to  the  commissioner  to  review  his 
decision. 

March  8. 

On  this  day  Mr,  Swanston  and  Mr.  Vaughan  Williams^  on  be- 
half of  the  respondents,  applied,  under  the  18th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  for  leave  to  appeal  to 
the  House  of  Lords. 

*  179        *  Mr,  Bacon  and  Mr,  Asplandj  for  the  appellants,  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce  thought  the  application  unne- 
cessary, as  the  question  was  merely  as  to  the  existence  of  the  legal 
requisites,  and  could  be  tried  in  an  action.  His  Lordship  intimated 
that  he  should  have  been  disposed  to  refuse  the  motion,  but  that 
the  Lord  Justice  Turner  considered  the  right  order  would  be  to 
direct  the  application  to  stand  over  till  the  Commissioner  had  given 
his  decision. 

The  Lord  Justice  Turner. — The  House  of  Lords  would  have 
just  cause  of  complaint,  if  we  sent  them  one  question  out  of  many 
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arising  in  a  case,  and  a  question  which  it  may  be  immaterial  to 
decide.  In  Scotch  appeals,  the  course  taken  by  the  House  is  to 
direct  any  preliminary  question  to  stai;Ld  over  until  the  whole  case 
comes  on. 


In  the  Matter  of  The  NORTHAMPTON  CHARITIES, 

AND 

In  the  Matter  of  the  Act  5  &  6  WILL.  IV.  c.  76,  and  of  The 

TRUSTEE  ACT,  1850. 

1853.    January  13.    Before  the  Lord  Chancellor  Lord  Cranworth. 

The  jurisdiction  conferred  under  the  Tlst  section  of  the  Municipal  Corporationfl 
Act  is  not  limited  to  the  Lord  Chancellor,  but  maj  be  exercised,  by  a  Vice- 
chancellor. 

In  this  case,  the  Lord  Chancellor  made  an  order  appointing  new 
trustees,  and  observed  that  he  did  not  think  there  was  any  thing  in 
the  provisions  of  the  Municipal  Corporations  Act  which  limited  the 
exercise  of  such  a  jurisdiction  to  the  Lord  Chancellor  only. 

Mr.  BaggaUay^  Mr.  Bennety  and  Mr.  Whitworth  appeared  on 
the  petition. 


*  Li  the  Matter  of  The  WORCESTER  CORN  EXCHANGE   *  180 

COMPANY, 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

1853.  January  31.  February  9.  Before  the  Lord  Chancellor  Lord  Cranworth. 

Bj  the  deed  of  settlement  of  a  joint-stock  company  formed  for  the  purpose  of 
building  a  com  exchange,  it  was  provided  that  the  affairs  of  the  company 
should  be  under  the  entire  control  of  the  directors,  who  should  have  power  to 
create  new  shares  and  to  borrow  money  under  certain  prescribed  conditions : 
the  deed  also  provided  that  the  directors  might  make  calls  on  the  share- 
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holders  as  thejr  shoold  think  fit,  but  not  beyond  the  amount  for  the  time  beii^ 
remaining  nnpaid  of  their  respective  shares.  The  capital  of  the  company 
haying  been  all  called  up  and  expended,  the  directors  advanced  out  of  their 
private  funds  and  borrowed  from  other  quarters  (but  not  in  conformity  with 
the  provisions  of  the  deed)  a  sum  sufficient  to  defray  the  extra  expenditure 
which  had  been  incurred.  Hdd,  on  the  winding-op  of  the  company,  that, 
as  between  the  directors  and  the  shareholders,  the  latter  were  not  liable  to 
contribute  to  such  extra  expenditure.* 
Part  of  the  moneys  advanced  had  been  lent  by  a  bank,  one  of  the  partners  in 
which  was  a  shareholder  in  the  company.  Hdd,  that,  as  between  the  com- 
pany and  the  bank,  the  latter  must  be  deemed  to  have  had  notice  of  the 
restricted  liability  of  each  shareholder,  and  consequently  had  no  claim  against 
the  company  for  the  advance.* 

The  above  company  having  been  wound  up,  this  was  a  motion, 
by  way  of  appeal,  on  the  part  of  Thomas  Haskew  and  twelve  other 
persons,  from  the  decision  of  the  Master,  made  on  the  23d  Decem- 
ber, 1852,  whereby  the  appellants  were  ordered  to  pay  a  call  of 
five  pounds  per  share.  By  the  desire  of  the  Vice-Chancellor 
Stuart,  the  appeal  was  heard  in  the  first  instance  by  the  Lord 
Chancellor.    The  following  are  the  circumstances  of  the  case. 

^  See  Cropper's  Case,  1  De  G.,  M.  &  G.  147 ;  Gillan  v,  Morrison,  1  De  G. 
&  S.  421 ;  1  Lindley  Fartn.  (Eng.  ed.  1860)  682,  633.  But  the  cases  of  Ex 
parte  Chippendale,  4  De  G.,  M.  &  G.  19,  and  Ex  parte  Bignold,  22  Beav.  143, 
appear  to  have  a  contrary  bearing.  See  1  Lindley  Fartn.  (Eng.  ed.  1860) 
629-^32 ;  In  re  International  Life  Assurance  Society,  L.  R.  10  £q.  312. 

'  That  notice  to  one  partner  is  notice  to  the  firm,  see  Alderson  v.  Fope,  1 
Camp.  404,  n. ;  Ex  parte  Warthman,  1  Mont.  &  A.  374 ;  Story  Fartn.  §  107 ; 
Lansing  v,  M'Killup,  7  Cowen,  416 ;  Gilley  v.  Singleton,  3  Litt.  249 ;  Watson 
V.  Wells,  5  Conn.  468 ;  Fowell  v.  Waters,  8  Cowen,  670 ;  Fitch  v.  Stumps,  6 
How.  (Miss.)  487 ;  Hayward  v.  Harmon,  17  111.  477 ;  Miser  v.  Trovinger,  7 
Ohio  St  281 ;  Darling  v.  March,  22  Maine,  184 ;  Dabney  v.  Stidger,  4  Sm.  & 
M.  739;  Union  Bank  of  Weymouth  and  Braintree  v.  Willis,  8  Met.  511,  512: 
Barney  v.  Currier,  1  D.  Chip.  315;  1  Lindley  Fartn.  (Eng.  ed.  1860)  230; 
CoUyer  Fartn.  (5th  Am.  ed.)  §  443.  That  a  creditor,  who  has  express  notice 
of  a  private  arrangement  between  partners,  by  which  cither  the  power  of  one 
partner  to  bind  the  firm,  or  his  liability  in  respect  of  partnership  contracts  is 
qualified  or  defeated,  is  bound  by  it ;  see  Dow  v.  Say  ward,  12  N.  H.  275 ; 
Bromley  v,  Elliot,  38  N.  H.  303 ;  Ensign  v.  Wands,  1  John.  Cas.  171 ;  Has- 
tings o.'Hopkinson,  28  Yt.  108;  Grave  v.  Cadwell,  5  Cowen,  489;  Baxter  o. 
Clark,  4  Ired.  Law,  129 ;  Boardman  v.  Gore,  15  Mass.  339 ;  Bailey  v.  Clark» 
6  Fick.  372;  Story  Fartn.  §§  128,  129,  130;  New  York  Fire  Ins.  Co.  tJ.  Ben- 
nett, 5  Conn.  597,  598 ;  Fierson  v.  Stienmyer,  4  Rich.  309 ;  Town  v,  Hendee, 
27  Yt.  258 ;  Livingston  v.  Roosevelt,  4  John.  251 ;  Irby  o.  Yining,  2  McCord, 
879;  3  Kent  (11th  ed.)  43;  1  Lindley  Fartn.  (Eng.  ed.  1860)  267-269,  303; 
Greenwood's  Case,  poet,  459 ;  Collyer  Fartn.  (5th  Am.  ed.)  §§  387,  388,  389. 
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The  company  was  formed  for  the  purpose  of  establishug  a  com 
exchange  in  the  city  of  Worcester.  The  deed  of  settlement  was 
dated  the  8th  May,  1848,  and  was  executed  by  fifty-three  share- 
holders, representing  five  hundred  and  seventy-four  shares.  The 
company  was  completely  registered  in  May,  1848. 

By  the  eighth  clause  of  the  deed,  the  capital  of  the  *  com-    *  181 
pany  was  to  be  40002.,  divided  into  eight  hundred  shares  of 
6L  each :  and  the  ninth  clause  provided  for  the  increase  of  the 
capital  of  the  company  to  the  extent  of  8000Z.  by  the  creation  of 
new  shares. 

^The  fifty-fourth  clause  provided,  "That,  subject  and  without 
prejudice  to  the  powers  given  to  the  general  meeting  of  the  com- 
pany, the  directors  shall  have  the  entire  management  of  and 
superintendence  and  control  over  the  affairs  and  concerns  of  the 
company,  and  may  make  such  rules  and  regulations  for  that  pur- 
pose and  for  the  guidance  of  the  officers  and  servants  of  the  com- 
pany as  they  may  think  fit,  and  shall  in  all  cases  provided  for  in 
these  presents  act  in  strict  conformity  to  the  laws  and  regulations 
hereby  established  or  hereinafter  to  be  established  by  the  general 
meetings ;  but  in  all  cases  unprovided  for  by  these  presents  or  by 
any.  general  meeting,  it  shall  be  lawful  for  the  directors  to  act  in 
such  manner  as  shall  appear  to  them  best  calculated  to  promote 
the  welfare  of  the  company.'*  ^ 

The  sixty-first  clause  provided,  "  That  it  shall  be  lawful  for 
the  directors,  if  they  shall  think  it  expedient  so  to  do,  to  borrow 
the  whole  or  any  part  of  the  sum  which  they  may  contract  to  give 
for  the  purchase  of  any  piece  or  parcel  of  ground  on  behalf  of  the 
company,  and  to  convey  the  land  so  purchased,  with  the  buildings 
which  may  be  subsequently  erected  thereon,  unto  the  person  or' 
persons  willing  to  lend  or  advance  the  same,  or  unto  the  vendor  or 
seller  of  such  land  if  he  shall  be  willing  to  permit  the  purchase- 
money  or  any  part  thereof  to  remain  on  mortgage  thereof,  as  a 
security  for  the  repayment  of  such  money  with  interest  for  the 
same  after  such  rate  as  shall  be  agreed  upon." 

The  sixty-second   clause  provided,    "That,  if   at  any 
*  time  after  any  pieces  of  land  or  ground  or  other  property    *  182 
shall  have  been  purchased  or  taken,  any  sum  or  sums  of 
money  shall  be  wanted  for  the  purpose  of  erecting,  building,  com- 
pleting, enlarging,  or  altering  the  exchange  and  other  buildings 
hereinbefore  authorized  to  be  erected,  built,  enlarged,  or  altered, 
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or  any  of  them,  or  any  part  thereof,  or  for  any  otiier  purposes  of 
the  company,  it  shall  be  lawful  for  the  directors,  if  they  shall 
think  it  expedient  so  to  do,  instead  of  raising  the  same  by  calling 
for  any  further  instalment,  under  the  authority  hereinafter  con- 
tained, to  borrow  and  take  up  the  same  at  interest  from  any  per- 
son or  persons  who  may  be  willing  to  lend  or  advance  the  same, 
and  to  give  such  security  for  payment  tliereof,  either  by  mortgage 
of  all  or  any  of  the  land,  exchange,  and  other  buildings  or  other 
property  of  the  company,  or  by  a  bill  or  bills  of  exchange  accepted 
by  any  one  or  more  of  the  directors  of  the  company,  either  indi- 
vidually, or  for  or  on  behalf  of  the  company,  or  in  any  other  way 
which  tlie  directors  may  think  fit ;  and  the  ftinds  of  the  company 
shall  in  all  cases  be  liable  for  the  payment  of  the  money  so  bor- 
rowed, and  the  interest  thereof,  and  shall  and  may  be  applied  by 
the  directors  in  discharge  and  satisfaction  of  the  same ;  and  the 
directors  who  may  join  in  any  such  mortgage  or  security,  or  to 
give  or  accept  any  such  bill  of  exchange,  shall  be  indemnified 
from  all  liability  in  respect  thereof.  Provided  always,  that  in 
case  the  directors  shall  think  it  expedient  to  borrow  any  such  sum 
or  sums  as  aforesaid  in  the  name  and  on  the  behalf  of  the  com- 
pany, they  shall  at  the  next  general  meeting  (if  the  same  shall  be 
held  within  the  space  of  six  calendar  months  next  thereafter,  and 
if  not,  then  at  a  special  general  meeting  to  be  called  for  such  pur- 
pose within  the  said  space  of  six  calendar  months)  report  to  such 

meeting  the  sum  or  sums  which  shall  be  so  borrowed,  and 
*  183    the  nature  of  the  security  which  shall  have  been  *  given 

for  the  same,  and  the  reasons  which  have  induced  the 
directors  to  pursue  such  a  course.  Provided  further,  that  the  sum 
and  sums  of  money  which  may  be  borrowed  and  taken  up  at  inter- 
est by  the  directors  in  the  name  of  or  on  behalf  and  for  the  pur- 
poses of  the  company  under  the  authority  of  this  provision,  shall 
not  (including  such  part  of  the  purchase-money,  if  any,  as  may 
remain  on  the  security  of  the  premises)  at  any  one  time  exceed  in 
the  whole  the  sum  of  2000Z." 

r  The  hundred  and  sixteenth  clause  provided,  "  That  it  shall  be 
lawful  for  the  directors  from  time  to  time  to  make  such  calls  for 
money  upon  the  shareholders,  to  defray  the  expenses  of  or  other- 
wise to  carry  on  the  said  undertaking,  as  they  shall  think  fit,  but 
not  beyond  the  amount  for  the  time  being  remaining  unpaid  of  -\ 
their  respective  shares."  ^ 
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At  the  first  general  meeting  of  the  company,  held  on  the  13th 
March,  1849,  the  report  of  the  directors,  which  on  the  whole  was 
not  very  encouraging,  contained  the  following  passage :  ^'  It  can- 
not, however,  be  concealed  that  the  subscribed  capital  will  be  insu£S- 
cient  to  defray  the  expenditure."  On  the  12th  March,  1850,  the 
second  annual  report  of  the  afiairs  of  the  company  was  made,  and 
by  this  it  appeared  that  the  company  was  in  difficulties :  the  fol- 
lowing passage  occurred  in  the  report:  ^^It  appears  that,  in 
order  to  meet  the  liabilities  of  the  company,  each  shareholder  will 
be  required  to  contribute  an  amount  rather  larger  tlian  he  has 
already  subscribed." 

The  difficulties  into  which  the  company  had  fallen  were  attribu- 
table to  the  cost  of  the  building  greatly  exceeding  the  contract 
price.  The  directors  at  one  time  contemplated  the  creation  of 
new  shares,  to  relieve  the  company  of  its  embarrassment ; 
but  this  not  being  responded  *  to  by  tlie  general  body,  the  *  184 
directors  advanced  out  of  their  own  moneys  and  borrowed 
from  other  quarters  the  sum  necessary  to  liquidate  the  pressing 
claims  of  the  creditors. 

On  the  17th  July,  1850,  a  general  meeting  took  place,  at  which 
it  was  resolved  that  a  declaration  of  insolvency  should  be  filed ; 
and  a  petition  to  wind  up  the  affidrs  of  the  company  was  inmiedi- 
ately  afterwards  presented  to  the  Yice-Chancellor  Ei^iGHT  Bruce 
by  one  of  the  shareholders.  It  being  referred  to  the  Master  to 
report  upon  the  expediency  of  dissolving  and  winding  up  the 
affairs  of  the  company,  he  was  of  opinion  .that  it  was  necessary 
and  proper  that  the  same  should  be  dissolved  and  wound  up. 

It  appeared  that  the  fiill  amount  of  51.  per  share  had  been  called 
up  and  paid  upon  the  whole  of  the  subscribed  capital,  and  that  the 
debts  and  liabilities  of  the  company  amounted  to  2729Z.,  and  that 
a  considerable  portion  of  that  sum  had  been  advanced  by  a  bank* 
ing  firm,  one  member  of  which  was  a  shareholder  in  the  company. 
The  official  manager  submitted  to  the  Master  that  a  sum  of  not 
less  than  51.  per  share  ought  to  be  called  up  from  all  the  share- 
holders, in  order  to  satisfy  the  remaining  debts  of  the  company. 
The  Master  having  made  the  call  as  proposed  by  the  official  man- 
ager, the  present  appeal  was  presented. 

Mr.  Daniel  and  Mr.  Selwyn,  for  the  appellants. —  The  directors 

have  taken  upon  themselves  to  incur  debts  in  a  manner  not  author- 
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ized  by  tlie  deed  of  settlement,  and  are  alone  responsible.  Bur- 
mester  v.  Narris^  (a)  Ricketts  v.  Bennett.  (6)  The  appellants  are 
not  legally  liable  either  as  between  themselves  and  the  directors, 

or  the  creditors,  and  ought  not  to  have  been  placed  on  the 
*185    *list  of  contributories  for  any  sum  beyond  the  paid-up 

amount  of  the  shares.     One  of  the  members  of  the  bank  to 
which  the  greatest  portion  of  the  debt  is  owing,  being  also  a 
member  of  the  company,  the  bank  will  be  presumed  to  have  had 
notice  of  the  restricted  liability  of  each  shareholder.     [They  also  ^ 
referred  to  the  case  of  HaUett  v.  Bawdall.  (c)] 

Mr.  Glasae  and  Mr.  Smythe^  for  the  oflScial  manager.  —  The 
reports  at  the  two  general  meetings  of  the  company  were  sufficient 
to  apprise  the  shareholders  of  the  state  of  the  concern,  and  of  tlie 
necessity  for  raising  more  money  to  discharge  its  liabilities.  Ac- 
cording to  the  fair  interpretation  of  the  sixty-second  clause  of  tlie 
deed,  the  directors  only  exercised  a  sound  and  legitimate  discretion 
in  procuring  the  advance  of  the  necessary  funds;  and  in  the 
absence  of  all  imputation  of  fraud,  they  are  in  equity  entitled  to 
be  recouped  by  the  shareholders. 

Mr.  Daniel  replied. 

The  Lord  Chancellor.  —  Tliis  is  a  very  distressing  case,  be- 
cause a  heavy  loss  has  been  incurred,  and  must  fall  on  some 
innocent  persons.  It  appears  that  the  shareholders  in  this  com- 
pany engaged  in  a  speculation  for  building  a  com  exchange,  and 
that  such  speculation  has  been  a  total  failure :  the  question  is  on 
whom  the  loss  is  to  fall.  There  is  no  suggestion  whatever  as  to 
misconduct  or  mismanagement  on  the  part  of  the  directors.  It  is 
quite  clear,  that,  as  between  the  shareholders  and  the  directors, 
all  that  is  to  govern  their  respective  liabilities  is  to  be  discovered 
in  the  deed  which  they  have  entered  into :  that  alone  must  regulate 
their  rights  inter  se. 

The  appellants  contend  that  the  deed  which  tliey  have 

*  186    *  executed  restricted  their  liability  to  five  pounds  per  share, 

and  that,  being  only  liable  to  that  amount,  they  hav<e  already 

paid  it  up  in  full.     On  the  part  of  the  directors,  it  was  said  that 

they  have  expended  much  more,  and  that  they  are  entitled  to  call 

(a)  6  Exch.  796.  (h)  4  C.  B.  686.  (c)  16  Jor.  462. 
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on  each  shareholder  to  contribute  towards  that  excess  of  expen- 
ditore,  and  in  short  to  pay  ten  pounds  instead  of  five  pounds.  No 
doubt  such  fiirther  sum  has  been  expended ;  but  the  question  is, 
are  the  shareholders  who  are  not  directors  liable  for  such  expen- 
diture ?    I  am  of  opinion  that  they  are  not. 

First,  as  between  the  shareholders  and  directors,  they  are  clearly 
not  liable,  because  the  deed  stipulates  in  the  strictest  way  that 
five  pounds  per  share  only  should  be  called  up.     [His  Lordship 
here  read  the  hundred  and  sixteenth  clause  above  set  out.]    The 
plain  meaning  is,  that  among  themselves  each  shareholder  should 
pay  that  sum  and  no  more ;  and  if  there  was  nothing  else  in  the 
case,  I  think  their  liability  would  clearly  be  restricted  to  five 
pounds  per  share.    The  official  manager  has  referred  to  many 
clauses  of  the  deed,  to  show  that  that  was  not  the  intention  of  the 
parties ;  but  in  my  opinion  he  has  failed  to  prove  any  more  ex- 
tended liability.    All  the  clauses  of  the  deed  must,  I  think,  be  read 
with  reference  to  the  amount  stipulated  to  be  paid  under  the 
hundred  and  sixteenth  clause,  and  which,  in  the  aggregate,  formed 
the  limited  amount  of  capital  with  which  the  directors  had  to  deal. 
It  is  not  in  terms  so  expressed,  but  I  see  nothing  in  the  deed  to 
enable  the  directors  to  borrow  money  to  an  unlimited  amount.    It 
may  be  that  the  directors  have  incurred  the  liability,  but  there  is 
nothing  whatever  to  show  that,  as  between  them  and  the  share- 
holders, the  latter  are  liable. 

It  was  contended,  however,  that  this  reasoning  would  not 
apply  to  claims  as  between  the  company  and  third  *  persons ;  *  187 
that  there  were  many  outstanding  creditors ;  and,  among 
other  claims,  that  there  was  a  large  debt  to  the  bankers  of  the 
company.  It  is  not  necessary  to  deal  with  the  question  as  to  the 
creditors  other  than  the  ba&kers,  because  there  is  enough,  inde- 
pendently of  the  debt  to  the  bankers,  to  satisfy  all  other  claims. 
Here  the  bank  must  be  held  to  have  had  clear  notice  of  the  stipu- 
lations of  the  deed,  and  of  the  limited  liability  of  each  shareholder, 
for  one  of  the  partners  in  the  bank  was  a  shareholder  in  this  com- 
pany. 

Even  if  that  had  not  been  so',  and  there  had  been  no  restricted 
liability  by  deed,  I  am  strongly  inclined  to  think,  though  it  is  not 
necessary  for  me  so  to  decide,  that  there  could  be  no  liability  to 
third  parties  in  the  present  case,  as  it  does  not  appear  to  be  a 
trading  partnership,  in  which,T'according  to  the  law  of  merchants, 
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each  partner  would  be  responsible.  If  several  persons  should  hj 
parol  agree  among  themselves  to  build  a  house,  and  that  each 
should  contribute  a  certain  sum  for  that  purpose,  such  an  agree- 
ment not  being  within  the  principle  of  a  trading  partnership,  one 
of  them  could  not  pledge  the  credit  of  the  others  ultra  the  stipu- 
lated sum.^  The  case  of  Hdllett  v.  Dowdall  (a)  is  a  clear  author- 
ity to  show  that  the  shareholders  in  this  company  are  not  liable 
for  the  debt  owing  to  the  bankers. 

It  was  also  urged  that  there  had  been  on  the  part  of  the  share- 
holders a  subsequent  ratification  of  the  acts  of  the  directors,  but 
there  appears  to  be  no  evidence  whatever  to  support  that  allegation. 
There  were  general  meetings  of  the  company,  but  nothing  which 
took  place  at  such  meetings  altered  the  liability  of  the  share- 
holders. 

On  the  whole,  therefore,  I  think,  that  even  if  this  was  a 
*  188  trading  concern  (which,  in  my  opinion,  it  *  was  not),  the 
appellants  have  incurred  no  liability  to  indemnify  the  direc- 
tors against  the  claims  of  those  creditors  who  had  notice  of  the 
deed.  I  shall  give  no  costs.  The  official  manager  will  have  his 
costs  out  of  the  estate. 


In  the  Matter  of  ROBINSON'S  CHARITY, 

AND 

In  the  Matter  of  the  Act  11  GEO.  4  &  1  WILL.  4,  c.  70, 
and  of  The  TRUSTEE  ACT,  1860. 

1858.    Febrnary  26.    Before  the  Lord  f^hancellor  Lord  CtunmovrH. 

The  Vice-chancellors  have  jurisdiction  to  appoint  trustees  of  charities  in  the 
place  of  the  Judges  of  the  Courts  abolished  by  the  Act  for  the  more  effectual 
administration  of  justice  in  England  and  Wales,  11  Geo.  4  and  1  Will.  4, 
c.  70. 

The  Reverend  John  Robinson,  formerly  Vicar  of  Ruabon  in  the 
county  of  Denbigh,  by  his  will,  dated  the  26tli  November,  1703, 
appointed  the  Bishop  of  St.  Asaph  and  his  successors,  bishops  there 

(a)  16  Jur.  462 ;  [S.  C,  18  C.  B.  2]. 
'  See  Woodward  v,  Coinng,  41  Maine,  9. 
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for  the  time  being,  and  the  Bight  Honorable  the  Chief  Justice  of 
Chester  and  his  successors,  and  his  associate  justice,  trustees  of  a 
charitjr  established  by  the  testator :  the  legal  estate  of  the  charity 
estates  was  by  the  will  vested  in  the  Yicar  of  Buabon  and  his 
successors  for  ever. 

The  Act  11  Geo.  4  A  1  Will.  4,  c.  70,  intituled  « An  Act 
for  the  more  effectual  Administration  of  Justice  in  England  and 
Wales,"  abolished  the  jurisdiction  of  the  county  palatine  of  Chester 
and  principaliiy  of  Wales,  and  thus  destroyed  the  existence  of  two 
of  the  trustees ;  and  by  the  thiriy-first  section  it  was  provided, 
^'  That  in  all  cases  where  any  trust  for  charitable  uses  or  of  a 
public  nature  shall  have  been  cast  upon  the  Judges  of  the  Courts 
hereby  abolished,  by  virtue  of  their  offices,  it  shall  be  lawful  for 
the  Lord  High  Chancellor  or  Keeper  of  the  Seals  for  the  time 
being,  or  for  the  Judges  of  Assize  upon  their  circuits  in  the 
county  of  Chester  or  principality  of  Wales,  to  *  appoint  such  *  189 
other  trustee  or  trustees  as  they  shall  think  fit,  by  any 
writing  under  their  hands,  in  place  of  the  former  Judge  or  Judges, 
which  trustee  or  trustees  so  named  shall  have  the  same  power  and 
authority,  and  be  subject  to  the  same  rules  and  duties,  as  the 
trustee  or  trustees  for  whom  he  or  they  may  be  substituted." 

By  the  Act  giving  power  to  appoint  two  additional  Vice-Chan- 
cellors,  5  Vict.  c.  5,  it  is  enacted  (section  22),  that "  each  such  Vice- 
Ghancellor  shall  have  full  power  to  hear  and  determine  all  causes, 
matters,  and  things  which  are  or  shall  be  at  any  time  depending  in 
the  Court  of  Chancery  in  England,  either  as  a  Court  of  Law  or  as 
a  Court  of  Equity,  or  incident  to  any  ministerial  office  of  the  said 
Court,  or  which  have  been  or  shall  be  submitted  to  the  jurisdiction 
of  the  said  Court  or  of  the  Lord  Chancellor  by  the  special  author- 
ity of  any  Act  of  Parliament,  as  the  Lord  Chancellor  shall  from 
time  to  time  direct ; "  and  by  the  6th  general  order,  of  the  11th 
November,  1841,  it  is  directed,  *^  That  all  notices  of  motion  not 
in  any  cause,  and  all  petitions  not  in  any  cause,  which  are  pre- 
sented to  the  Lord  Chancellor,  shall  be  marked  with  the  title  of 
one  of  the  yice-Chancellors,  and  shall  thenceforth  be  attached  to 
such  Vice-Chancellor's  Court,  unless  removed  therefrom  by  any 
special  order  of  the  Lord  Chancellor." 

A  petition  was  presented  in  the  matter  of  the  Act  11  Geo.  4  & 
1  Will.  4,  c.  70,  and  the  Trustee  Act,  1850,  by  the  Bishop  of  St. 
Asaph  and  the  Yicar  of  Buabon,  for  the  appointment  of  new 

[149] 


*  189  OASBB  m  GHANCERT. 

trustees.  This  petition  came  on  before  Vice-Chancellor  Tubneb, 
upon  the  22d  December,  1852,  when  his  Honor  doubted  whether 
he  had  jurisdiction,  and  whether  the  power  in  11  Geo.  4  4  1  Will. 

4,  c.  70,  §  81,  was  not  limited  specially  to  the  Lord  Chan- 
*  190  cellor:  he  therefore  desired  that  an  *  application  should  be 

made  to  the  Lord  Chancellor  for  his  opinion  on  the  question. 

Mr.  J.  B.  Kent/an  now  mentioned  the  case  accordingly. 

The  Lord  Chancellor  expressed  his  opinion  to  be  that  the  Yioe- 
Chancellor  had  jurisdiction. 


TAYLOR  V.  TAYLOR. 

1853.    May  28.    June  2,  8.    Before  the  Lord  Chancellor  Lord  Crakwobth. 

A  testator  devised  real  estate  to  trustees  upon  trust  to  sell,  and  as  to  the  moneys 
to  arise  by  such  sale,  directed  that  they  should  sink  into  and  be  deemed  part 
of  the  residue  of  his  personal  estate  and  be  applied  accordingly :  he  then 
bequeathed  all  the  residue  of  his  personal  estate  to  the  same  trustees  upon 
trust  for  his  sons  and  daughters  in  equal  proportions.  One  of  the  sons  died 
in  the  testator^s  lifetime.  Hdd,  that  the  share  of  the  deceased  son  in  the 
produce  of  the  real  estate  was  to  be  deemed  real  estate  and  as  undisposed  of 
by  the  will,  and  that  it  went  to  the  heir-at-law  of  the  testator.' 

The  dedaion  of  Sir  J.  Lbach  in  Phillips  v.  PhiUips^  1  M.  &  E.  649,  over- 
ruled."   

'  If  land  is  directed  to  be  sold  for  specific  purposes,  and  they  fail,  it  will  go 
to  the  heir  as  real  estate.  Or  if  after  such  purposes  are  accomplished,  a  surplus 
remains  undisposed  of,  the  heir  will  be  entitled  to  it.  See  Ackroyd  v.  Smithson, 
1  Bro.  C.  C.  (Perkins's  ed.)  614,  616  notes ;  North  v.  Valk,  C.  W.  Dud.  Eq. 
212;  Bogertv.  Hertell,  4  Hill,  492;  Lewin  Trusts  (6th  £ng.  ed.),  121  d  teq. 
and  cases  cited :  Marriott  o.  Turner,  20  Beav.  667 ;  Craig  o.  Leslie,  3  Wheat. 
677,  678,  679 ;  Pratt  ©.  Taliaferro,  8  Leigh,  419,  428 ;  Burr  ©.  Sim,  1  Whart. 
262;  Lindsay  o.  Pleasants,  4  Ired.  £q.  321,  323 ;  Nagle's  App.  1  Harris,  260; 
Wood  V.  Cone,  7  Paige,  472,  476 ;  Wood  v.  Keys,  8  Paige,  366.  As  to  the 
doctrine  of  lapse,  see  1  Jarman  Wills  (Sd  £ng.  ed.),  314  ei  seq.  (4th  Am.  ed.), 
310  et  seq.  and  notes.  Constructive  conversion,  see  1  Jarman  Wills  (3d  Eng. 
ed.),  649  et  seq.  (4th  Am.  ed.)  481  et  seq,  and  notes  and  cases. 

'  See  Shallcross  v,  Wright,  12  Beav.  606;  Robinson  o.  London  Hospital, 
10  Hare,  19. 

C160] 


TAYLOB  V.  TAYLOR.  *  190 

WnxiAM  Taylor,  the  testator  in  the  cause,  who  died  on  the  4th 
June,  1849,  by  his  will,  dated  the  2d  December,  1848,  after  certain 
specific  devises  and  bequests  therein  expressed,  devised  unto  his 
wife  Ann  Taylor,  John  Seymour  Taylor,  and  Richard  Edwards, 
and  their  heirs,  divers  messuages,  farms,  closes,  or  parcels  of 
land,  tenements,  and  hereditaments  situate  in  the  tythings  of 
Burwell,  Denme^d,  Hambledon,  and  Glidden,  and  in  the  parish 
of  Farlington,  in  the  county  of  Southampton,  and  all  other  his 
real  estate  not  thereinbefore  devised,  upon  trust  that  they,  or  the 
survivors  or  survivor  of  them,  should  absolutely  sell  the  same  in 
manner  therein  mentioned ;  and  as  to  the  moneys  to  arise  by  such 
sale,  he  directed  that  the  same  should  sink  into  and  be  deemed 
part  of  the  residue  of  his  personal  estate,  and  be  applied  accord- 
ingly. '  And  after  certain  further  specific  bequests  therein  ex* 
pressed,  the  testator  bequeathed  unto  his  wife  and  J.  S. 
Taylor  and  B.  Edwards  all  the  residue  of  his  *  personal  *  l9l 
estate  and  effects,  and  all  other  personal  property  over 
which  he  had  any  disposing  power  (after  payment  of  his  debts 
and  funeral  expenses,  and  the  costs  of  proving  and  executing  his 
wiU,  and  the  legacies  thereinbefore  bequeathed,  and  the  costs  of 
the  performance  of  the  trusts  therein  mentioned),  upon  trust  tljat 
they,  his  said  wife  and  the  said  J.  S.  Taylor  and  R.  Edwards,  and 
the  survivors  and  survivor  of  them,  should  receive  and  convert 
into  money  all  such  parts  of  the  said  personal  estate  as  should  not 
consist  of  moneys  or  securities  for  money,  and  should  stand  pos- 
sessed of  the  proceeds  thereof,  and  of  all  other  the  residuum  of 
his  personal  estate  and  of  the  personal  property  he  might  have 
the  power  to  appoint,  and  of  the  moneys  to  arise  from  the  sale  of 
his  real  estate,  upon  trust  for  his  (the  said  testator's)  sons  and 
daughters,  namely,  Henry  Taylor,  Edward  Taylor,  the  said  J.  S. 
Taylor,  Horatio  Percy  Taylor,  Anna  Taylor,  Caroline  Emma 
Taylor,  and  Emily  Edwards,  in  equal  proportions,  share  and  share 
alike,  and  to  be  paid  and  divided  amongst  them  accordingly.  And 
he  appointed  his  wife  and  the  said  J.  S.  Taylor  and  R.  Edwards 
executrix  and  executors  of  the  said  will. 

Edward  Taylor  died  on  the  24th  May,  1849,  without  issue,  in  the 
lifetime  of  his  father;  and  the  question  now  brought  before  the 
Court  was,  to  whom  the  one-seventh  share  bequeathed  to  him  in 
the  proceeds  of  the  sale  of  the  testator's  real  estate  and  in  the 
personal  estate  was  to  go. 
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The  plaintiffs  in  the  suit,  Jane  C.  E.  Taylor  and  Mary  Taylor, 

were  the  daughters  and  co-heiresses-at-law  of  the  testator's  eldest 

son  William  Taylor  the  younger,  who  died  on  the  21st  November, 

1848 ;  and  they  claimed,  as  co-heiresses-at-law  of  the  testator,  to 

be  entitled  to  the  one-seventh  share  of  the  proceeds  of  the 

*  192  real  estate,  alleging  *that  it  had  lapsed  for  the  benefit  of 

the  heir-at-law  of  the  testator ;  and  they  claimed,  as  two  of 
the  next  of  kin  of  the  testator,  to  be  interested  in  one-sixth  of  two- 
thirds  of  one-seventh  share  of  the  personal  estate. 

The  cause  was  set  down  before  the  Vice-Chancellor  Stuart,  but 
his  Honor  considered  that  the  question  had  been  to  a  certain  ex- 
tent dealt  with  by  the  Lord  Justice  Turner,  when  Vice-Chancellor, 
in  the  case  of  Taylor* %  Settlement^  (a)  arising  out  of  the  same 
will,  and  that  therefore  it  was  more  fitting  to  be  heard  by  the  Lords 
Justices  or  by  the  Lord  Chancellor.  On  the  matter  being  men- 
tioned to  the  Lords  Justices,  they  considered  that  the  reason  which 
had  induced  the  Vice-Chancellor  to  decline  hearing  it,  made  it 
more  proper  to  be  taken  at  once  to  the  Lord  Chancellor. 

Mr.  Craig  and  Mr.  W.  2>.  Letuis,  for  the  plaintiffs. — They  sub- 
mitted that  the  authorities  previous  to  Phillips  v.  Phillips  (J)  were 
clearly  in  favour  of  the  right  of  the  heir-at-law.  IHgby  v.  Le- 
gardy  (<?)  Ackroyd  v.  Smithson^  (d)  Mallahar  v.  Mallabar^  (/) 
Durour  v.  Motteux^  (jg^  Rohinson  v.  Taylor ^  (Ji)  Collins  v.  Wake- 
man,  (i)  Amphlett  v.  Parke.  (Jc)  They  contended  that  the  decision 
of  Sir  J,  Leach  in  Phillips  v.  Phillips  was  wrong  ;  that  it  had  been 
disapproved  of:  Cogan  v.  Stephens,  (/)  Williams  v.  Williams  ;  (w) 
or  at  all  events  had  not  been  followed :   Gordon  v.  Atkin- 

♦  193   son,  (n)  Flint  v.   Warren,  (o)  *  Fitch  v.  Weber,  (j?)  ShaU- 

cross  V.  Wright;  (y)  and  that  it  bught  now  to  be  reversed. 
They  also  referred  to  the  cases  of  Countess  of  Bristol  v.  Hunger- 
ford,  (r)  Jessopp  V.  Watson,  («)  Christian  v.  Foster,  (jf) 

(a)  9  Hare,  596.  (g)  1  Ves.  320,  and  1  S.  &  S.  292,  n. 

(6)  1  M.  &  K.  649.  (h)  2  Bro.  C.  C.  689. 

(c)  3  P.  W.  22. 11.  (i)   2  Ves.  Jr.  683. 

(d)  1  Bro.  C.  C.  503.  (k)  2  Rubs.  &  M.  221. 
(c)  Ca.  temp.  Talb.  78. 

(l)   5  Law  J.  Ch.  17 ;  Lewin  on  Trustees,  App.  698. 
(m)  5  Law  J.  Ch.  84.  (p)  6  Hare,  145.  («)  1  M.  &  K.  665. 

(n)  1  De  G.  &  S.  478.  (g)  12  Beav.  505.  (f)   2  Phil.  161. 

(o)  16  Sim.  124.  (r)  2  Vem.  645. 
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•  The  Solicitor"  General  J  Mr.  Malins,  and  Mr,  Briggsy  for  the 
defendants,  the  executors,  and  next  of  kin.  —  The  case  must  be 
tried  by  general  principles.  If  a  testator  desires  a  particular  thing 
to  be  done  for  the  purposes  only  of  the  will  he  is  making  and  the 
directions  he  is  giving,  it  is  agreed  that  if  those  directions  fail, 
the  thing  desired  to  be  done  will  no  longer  form  part  of  the  will : 
the  cases  cited  on  the  other  side  fall  within  the  scope  of  this  ad- 
mitted proposition.  A  different  doctrine,  however,  applies  if  a 
man  directs  his  property  to  be  sold,  and  the  proceeds  to  be  given 
among  a  number  of  persons,  and  then  one  of  those  persons  dies ; 
in  such  a  case  the  property  has,  under  the  direction  given,  obtained 
a  certain  quality,  and  the  survivors  of  the  class,  or  the  next  of  kin, 
or  whoever  it  may  be,  come  and  take  the  share  of  the  deceased 
party  just  as  he  would  himself  have  done  if  alive.  The  failure  of 
a  part  of  the  distribution  does  not  do  away  with  the  necessiiy  for 
creating  the  fund  to  be  distributed,  and  the  party  who  takes  in 
default  takes  only  what  the  original  donee  would  have  taken. 
[They  commented  on  the  various  cases  quoted  on  the  other  side, 
and  submitted  that  they  bore  out  the  above  proposition,  and  men- 
tioned in  addition  AMy  v.  Palmer,  (a)] 

Mr.  Craig  replied,  contending  that  Ackroyd  v.  Smith- 
ion  (by  *  was  an  answer  to  the  argument  of  the  defendants.  *  194 

The  Lord  Chancellor.  —  This  is  the  case  of  a  claim  filed  by 
the  two  daughters  of  William  Taylor,  who  was  one  of  several 
children  of  William  Taylor  the  testator  in  the  cause.  The  testator 
by  his  win  devised,  &q.  [His  Lordship  here  stated  the  will  as 
above  set  out.]  And  the  allegation  on  the  part  of  the  plaintiffs  is, 
that  Edward  Taylor  having  died  in  the  testator's  lifetime,  the  one- 
seventh  bequeathed  to  him  of  the  proceeds-  to  arise  by  the  sale  of 
the  testator's  real  estate  has  devolved  on  them  as  co-heiresses 
of  the  testator ;  they  also  claim  to  be  interested  as  next  of  kin  in 
the  one-seventh  of  the  personal  estate,  which  also  lapsed. 

The  question  is,  whether  the  seventh  share  of  the  money  pro- 
duced by  the  sale  of  the  real  estate  is  in  consequence  of  the  death 
of  E.  Taylor  to  go  to  them  as  undisposed-of  real  estate,  or  is  to  go 
as  undisposed-of  residue  of  personal  estate  to  the  next  of  kin. 

(a)  1  Mer.  296.  (&)  1  Bro.  G.  G.  503. 
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There  could  be  no  doubt  on  this  but  for  the  case  of  FhiUips  v. 
Phillips,  (a)  all  the  authorities  except  that  case  being  in  harmony. 
In  Mallahar  v.  Mallabarj(b')  Durour  v.  MotteuXyQc)  Chreen  v/ 
Jackson,  (d)  and  Ashby  v.  Palmer,  (e)  the  Court  was  dealing  with 
the  question  whether  lapsed  portions  did  or  did  not  pass  under  a 
gift  of  residue ;  and  whether  they  are  all  in  conformity  the  one 
with  the  other  is  immaterial,  because  in  each  of  them  the  sole 
question  was,  what  was  meant  to  pass  by  the  term  ^^  residue." 

Those  cases  have  therefore  no  application  to  the  present, 
*195    where    the    *  question    is    not  what  the  testator  meant 

by  residue,  but  what  is  to  become  of  property  as  to 
which  there  is  no  gift,  the  disposition  having  in  fact  become  inef- 
fectual. 

Putting  out  of  consideration  the  distinction  which  has  been 
taken  between  the  present  and  some  of  the  earlier  cases,  that 
there  is  here  a  direction  that  the  money  to  arise  by  the  sale  of  the 
real  estate  should  be  part  of  the  personal  estate,  the  rule  is  estab- 
lished by  the  case  of  Digby  v.  Legard  (jg)  and  Achroyd  v.  Smith" 
san,  (A)  that  if  a  testator  disposes  of  his  property,  really  and  per- 
sonalty, as  a  mixed  fund,  and  as  to  part  of  it  his  will  cannot  take 
effect,  the  heir-at-law  will  take  so  much  as  was  the  produce  of  real 
estate,  upon  the  principle  that  the  heir-at-law  cannot  be  disinher- 
ited without  express  words.  The  cases  just  mentioned,  as  also 
Cruse  V.  Barley,  (i)  lay  down  this,  which  may  be  therefore  taken 
as  the  cardinal  rule.  Achroyd  v.  Smithson  was  followed  by  Lord 
Thurlow  in  Robinson  v.  Taylor  ;  (Jc)  and  in  Collins  v.  Wakeman,  (l) 
Lord  Loughborough  said,  "  Where  the  Court  has  no  direction 
from  the  testator  to  whom  the  money  arising  from  any  part  of  his 
real  estate  shall  go,  it  rests  with  his  heir-at-law." 

Omitting  various  intermediate  cases,  where  the  question  was 
what  should  be  considered  to  pass  by  a  gift  of  residue,  and  which 
therefore  do  not  apply,  we  come  to  the  case  of  Phillips  v.  Phil^ 
lips,  (a)  before  Sir  John  Leach.  There  the  testator  devised  his 
freehold  and  copyhold  estates  to  his  executors,  upon  trust  for  sale, 
and  then  declared  his  will  to  be,  that  the  moneys  which  should 

(a)  1  M.  &  K.  649.  (g)  3  P.  W.  22,  n. 

(6)  Ca.  temp,  Talb.  78.  (h)  1  Bro.  C.  0.  603. 

(c)   1  Ves.  320.  (i)  3  P.  W.  20. 

Id)  6  Ru88.  35.  (k)  2  Bro.  C.  C.  589. 

(e)  1  Mer.  296.  (I)  2  Yes.  Jr.  683 ;  see  p.  687. 
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arise  from  the  sale  of  his  freehold  and  copyhold  estates,  should 
be  deemed  to  be  part  of  his  personal  estate,  and  that  the 
*  rents  and  profits  of  his  freehold  and  copyhold  estates  *196 
until  sale  should  from  and  immediately  after  his  decease  be 
deemed  part  of  the  annual  income  of  his  personal  estate,  and 
should  be  sulgect  to  the  dispositions  thereinafter  to  be  made  con- 
cerning his  personal  estate  and  the  income  thereof ;  and  touching 
the  produce  of  his  freehold  and  copyhold  estates,  and  his  goods, 
chattels,  stock  in  trade,  debts,  and  all  other  his  personal  estate 
whatsoever,  he  directed  that  his  executors  should  convert  the 
whole  into  money,  and  pay  thereout  all  his  debts,  funeral  expenses, 
and  legacies,  and  the  rest,  residue,  and  remainder  of  the  produce, 
of  his  freehold  and  copyhold  estates  when  converted  into  money 
he  gave  in  equal  shares  to  five  persons  named.  One  of  these 
residuary  legatees  died  in  the  lifetime  of  the  testator,  and  his  fifth 
share  consequently  lapsed.  His  Honor  held  that  the  next  of  kin 
excluded  the  heir  from  sharing  in  the  residuary  estate,  the  inference 
being  that  the  testator  intended  to  give  the  produce  of  the  real 
estate  the  same  quality  as  if  it  were  personal  estate  at  his  death. 
I  consider  that  case  as  now  under  appeal,  for  I  am  quite  unable  to 
distinguish  it  from  the  present,  and  the  question  is,  whether  it 
ought  to  guide  me  or  not ;  and  I  must  confess  that  if  this  were  the 
day  after  it  was  decided,  I  should  say  that  it  did  not  harmonize 
with  any  principle  to  be  derived  from  the  former  cases.  The  argu- 
ment sought  to  be  raised  from  the  testator's  declaration  that  the 
proceeds  of  the  real  estate  should  be  deemed  to  be  part  of  his 
personal  estate  seems  to  me  of  no  weight.  The  decision  in  Collins 
V.  Wakeman  (a)  is  a  clear  authority  against  it :  it  is  only  a  short 
mode  of  saying  that  the  disposition  of  the  personal  estate  is  to  be  the 
guide  for  the  disposition  of  the  proceeds  of  the  real  estate ;  and  it 
would  be  a  strange  construction  to  hold,  that  because  a  testator 
desires  to  disinherit  his  heir  in  favour  of  some  person 
named,  the  right  of  the  *  heir  is  to  be  defeated  for  the  ben-  *  197 
efit  of  some  person  whom  the  testator  has  no  design  to 
favour. 

If,  then,  the  case  of  Phillips  v.  Phillips  had  come  before  me  on 
appeal  the  day  after  it  was  decided  by  Sir  J.  Leach,  I  should  have 
felt  it  my  duty  to  overrule  it ;  and  if  such  would  have  been  my 

(a)  2  Yes.  Jr.  683. 
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duty  then,  what  course  ought  I  to  take  now  ?  Every  branch  of  the 
Court  has  in  some  way  or  other  expressed  an  opinion  upon  that 
decision.  What  Lord  Cottenham  thought  of  it  is  quite  clear, 
though  he  was  not  in  Cogan  v.  Stephens  (ji)  called  upon  to  over- 
rule it ;  Gordon  v.  Atkinson^  (6)  before  the  Lord  Justice  Knight 
Bbucb,  when  Vice-Chancellor,  was  wrongly  decided  if  Phillips  v. 
Phillips  is  right ;  in  Fitch  v.  Weber  (<?)  there  was  a  declaration  that 
the  proceeds  arising  from  the  sale  of  the  real  estate  should  not  in 
any  event  lapse  to  the  heir,  but  the  Court  held  that  the  heir  was 
disinherited  for  the  purposes  of  the  will  only,  and  therefore  took 
the  proceeds  of  the  real  estate  undisposed  of  by  the  will ;  and 
in  Shallcross  v.  Wriffht(^d)  and  Flint  v.  Warren  (^e')  a  similar 
course  was  followed. 

The  law  gives  the  estate  to  the  heir,  notwithstanding  the  direc- 
tion of  the  testator,  unless  the  testator  makes  a  valid  devise  of  it 
otherwise.  Of  course  I  do  not  mean  to  say  that  a  testator  might 
not  so  dispose  of  the  proceeds  of  real  estate  as  to  make  it  go  to 
the  next  of  kin ;  for  example,  he  might,  after  directing  the  sale  of 
his  real  estate  and  forming  a  mixed  fund  and  making  certain  dis- 
positions of  it,  declare  that  if  for  any  reason  any  part  of  the  dispo- 
sition could  not  take  effect,  no  portion  of  the  proceeds  arising  from 
the  sale  of  the  real  estate  should  go  to  his  heir-at-law,  but  should 

go  to  such  persons  as  would  have  been  entitled  if  the  estate 
*  198    had  been  sold  by  him  in  his  lifetime.     *  In  that  case  the 

next  of  kin  would  take,  because  there  would  be  an  express 
gift  to  them  by  the  testator,  but  not  as  an  interpretation  of  words 
of  direction  such  as  we  have  here.^  My  opinion,  therefore,  is  in 
favour  of  the  plaintiffs ;  and  the  decree  will  be  accordingly,  that 
the  share  of  E.  Taylor  in  the  produce  of  the  real  estate  of  the  tes- 
tator is  to  be  deemed  real  estate,  and  is  undisposed  of  by  the  will, 
and  that  it  goes  to  the  plaintiffs  as  co-heiresses  of  the  testator. 

(a)  6  Law  J.  Ch.  17.  (d)  12  Beav.  506. 

(6)  1  De  G.  &  S.  478.  (e)   16  Sim.  124. 

(c)  6  Hare,  146. 

*  See  Craig  v.  Leslie,  8  Wheat.  664 ;  Burr  r.  Sim,  1  Whart.  262 ;  Morrow 
V.  Brenizer,  2  Rawie,  186 ;  Arnold  v.  Gilbert,  6  Barb.  192 ;  Wright  o.  Methodist 
Episcopal  Church,  1  Hoff.  206. 
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In  the  Matter  of  WILLIAM  WEST  and  JOHN  WEST, 

Bankrupts. 

1853.    June  11.    Before  the  Lord  Chancellor  Lord  Cranwokth. 

A  petition  to  annul  an  adjudication  in  bankruptcy  on  the  ground  of  the  infancy 
of  the  bankrupt,  but  which  was  not  presented  until  after  the  expiration  of  the 
time  limited  for  that  purpose  by  the  283d  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  IS  Vict.  c.  106),  dismissed  as  out  of  time,  the 
Lord  Chancellor  holding  that  the  case  of  an  infant  was  no  exception  from  the 
provisions  of  that  section. 


This  was  an  original  petition  presented  by  John  West,  one  of 
the  bankrupts,  on  the  2d  June,  1853,  praying  that  the  adjudication 
of  bankruptcy  against  him  might  be  annulled,  as  being  absolutely 
void  by  reason  of  his  minority.  The  petition  came  on  before  the 
Lords  Justices,  but  was  heard  by  the  Lord  Chancellor  at  the 
request  of  their  Lordships. 

The  petition  stated  tiiat  J.  West,  in  the  year  1858,  carried  on 
business  jointly  with  W.  West  as  linen-drapers  and  grocers  at 
Donington,  in  the  counity  of  Lincoln;  that,  on  the  5th  March, 
1853,  J.  West  and  W.  West  were  declared  and  adjudicated  bank- 
rupts on  a  petition  filed  against  them  for  that  purpose ;  that  J. 
West  surrendered  and  submitted  to  be  examined,  but  had  not 
passed  his  final  examination :  that  J.  West  was  an  infant  of  the 
age  of  nineteen  years  and  eight  months,  having  been  bom  on  the 
28th  September,  1833 ;  that  J.  West  never  represented  him- 
self to  any  person  whomsoever  to  be  of  full  age  or  *  twenty-  *  199 
one  years  old,  nor  stated  on  any  occasion  whatever  that  he 
was  80  old ;  that  J.  West  was  not  aware,  until  the  17th  April, 
1853,  that  any  doubt  existed  as  to  the  validity  of  the  adjudication. 

It  appeared  in  the  evidence,  though  not  stated  in  the  petition, 
that  the  bankruptcy  was  advertised  in  the  London  Gazette  on  the 
11th  March,  1853,  upon  consent  given  by  the  bankrupts ;  also 
that,  on  the  27th  AprU,  1853,  J.  West  presented  a  petition  for  the 
same  purpose  as  the  present  to  the  Chief  Commissioner  of  the 
Court  of  Bankruptcy,  which,  coming  on  to  be  heard  on  the  2d  May, 
1853,  before  Mr.  Commissioner  Holrotd,  was  dismissed  on  the 
authority,  as  was  stated  at  the  bar,  of  the  case  of  Ux  parte  Carter 
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before  the  House  of  Lords  ;  (a)  but  no  petition  of  appeal  was  pre- 
sented against  that  decision. 

Mr.  Bussell^  with  whom  was  Mr.  Lucasy  in  opposition  to  the 
petition,  stated  two  preliminary  objections :  first,  that  the  petitioner 
ought  to  have  appealed  within  fourteen  days  frpm  the  decision 
of  the  commissioner,  and  that,  not  having  done  so,  he  was  now 
too  late ;  and,  secondly,  that,  being  in  England  and  having  taken 
no  steps  to  dispute  the  adjudication,  he  was  now  precluded  from 
disputing  it,  under  the  233d  section  of  the  Act  12  &  18  Yict.  c.  106. 

Mr,  Lovell  appeared  for  the  petitioner.  —  He  insisted  that  the 
provisions  contained  in  the  Act  referred  to,  limiting  the  right 
of  disputing  the  adjudication,  could  not  apply  to  the  case  of  an 
infant :  he  cited,  on  the  question  of  lapse  of  time  since  the  adveiv 
tisement,  Ex  parte  Phipps,  (6)  and  observed  that  an  infant 
*  200  could  *  not  give  the  consent  to  the  adjudication  being  ad- 
vertised under  the  104th  section  of  the  Act.  He  contended 
also,  on  the  main  question  in  the  case,  that  an  infant  could  not  be 
a  bankrupt,  relying  on  Belton  v.  Hodges  (c)  which  refers  to  Ux 
parte  Moule  (d)  and  Ex  parte  Watsonj  (e)  Ex  parte  Adam^  (jg) 
Ex  parte  Henderson^  (A)  O^Brien  v.  Ourrie,  (t)  Thornton  v.  lUing- 
worth  ;  (h)  and  that  the  only  case  in  which  the  Court  refused  to 
supersede  a  commission  on  the  ground  of  infancy  was,  where 
there  had  been  fraud  on  the  part  of  the  infant  by  his  representing 
himself  to  be  of  full  age. 

Mr.  Bussell  and  Mr.  Lucas j  for  the  assignees.  — They  relied  on 
the  objections  already  stated,  contending  that  the  bankrupt, 
although  an  infant,  was  bound  by  the  proceedings,  having  surren- 
dered and  taken  the  benefit  of  them.  Q-oldie  v.  Q-unston,^(V) 
Prideaux  v.  Webber^  (m)  Ex  parte  Watson,  (e) 

Mr.  Allnutt  appeared  for  W.  West,  the  other  bankrupt. 
Mr.  Lovell  replied. 

(tf)  17  Jut.  616.  (h)  4  Ve«.  163. 

(6)  3  Mont.  Dea.  &  De  G.  438.  (i)   3  Gar.  &  P.  283. 

(c)  9  Bing.  366.  (ft)  2  B.  &  C.  824. 

Id)  14  Ves.  602.  (Z)  4  Camp.  381. 

(e)  46  Yes.  266.  (m)  1  Levinz,  31. 
Is)  1  V.  &  B.  498,  494. 
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The  Lord  Chancellor.  —  In  deciding  that  this  petition  can- 
not be  maintained,  it  may  be  stated  as  a  general  rule  in  legislation 
as  to  statutes  passed  for  the  purpose  of  limitation,  that  all  parties 
are  bound  but  for  exceptions  expressly  contained  in  them  ;  other- 
vise  there  would  be  no  use  in  making  those  exceptions  at 
all ;  and  it  may  be,  therefore,  inferred  that  *  where  there  *  201 
is  a  statutory  limitation  introduced  by  the  legislature,  unac- 
companied by  an  exception,  no  exception  is  intended.  I  cannot, 
then,  introduce  any  exception  into  the  Act  in  question.  I  do  not 
know  whether  it  may  not  have  been  expressly  intended  that  no 
exception  should  exist ;  it  may  have  been  thought  better  to  close 
the  door  at  once  against  all  further  dispute-;  but  I  do  not  go  on 
this,  for  all  that  I  have  to  do  is  to  follow  the  language  of  the  Act. 

The  two  hundred  and  thirty-third  section  provides  that,  if  the 
bankrupt,  being  within  the  United  Kingdom,  shall  not  within 
twenty-one  days  after  the  advertisement,  commence  a  proceeding 
to  dispute  or  annul  the  adjudication,  then  the  Gazette  contain- 
ing the  advertisement  shall  be  conclusive  evidence  against  the 
bankrupt;  and  no  exception  is  made.  This  gentleman  did  not 
present  his  petition  within  the  twenty-one  days ;  and  I  think  that 
he  is  now  bound  by  the  proceedings.  If  he  is  not  bound  now,  he 
would  not  be  so  fifty  years  hence ;  and  though  there  may  be  evils 
attendant  on  including  such  a  person  as  the  petitioner  within  the 
provisions  of  the  Act,  there  would  possibly  be  just  as  many  in 
holding  him  to  be  excepted.  My  opinion  is,  that  the  petition  is 
out  of  time,  and  must  be  dismissed.  This  will  not  preclude  the 
bankrupt  from  establishing  at  law  the  invalidity  of  flie  adjudica- 
tion. The  costs  of  the  assignees  and  of  the  other  bankrupt  will  be 
paid  out  of  the  estate. 

July  23. 

His  Lordship,  on  the  application  of  Mr,  Lovell,  and  under  the 
18th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  gave 
leave  to  the  petitioner  to  file  a  special  case  in  order  to  bring  the 
matter  by  appeal  before  the  House  of  Lords. 
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♦202  ♦EDWARDS  v.  CHAMPION. 

1853.    February  10.    June  25.    July  9,  16.    Before  the  Lord  Chancellor  Lord 
Crakworth,  assisted  by  Mr.  Baron  Parkb  and  Mr.  Justice  Cresswkll. 

S.  and  J.  being  joint  tenants  of  copyhold  lands  for  life  in  remainder  expectant 
upon  the  determination  of  a  previous  life-estate  in  M.,  with  several  inheri- 
tances in  tail,  with  cross  remainders  in  tail,  S.  and  her  husband,  without  the 
concurrence  of  M.,  surrendered  their  estate  and  interest  to  the  intent  that 
the  lord  should  regrant  the  same  to  such  person  or  persons  as  the  husband 
should  by  will  appoint :  S.  died  in  the  lifetime  of  her  husband  and  of  J. ;  the 
husband  afterwards  died,  having  by  his  will  appointed  the  surrendered  share 
to  his  executors ;  Hdd^  that  the  quati  estate  tail  of  S.  was  not  barred,  and 
that  whether  the  life-estate  of  M.  was  under  the  same  instrument  as  that 
under  which  S.  and  J.  derived  their  title,  or  whether  M.^s  tenancy  was  under 
her  paramount  title  of  freebench,  still  her  concurrence  was  necessary  in  order 
effectually  to  bar  the  estate  tail  in  remainder. 

Edd,  also,  that  there  was,  under  the  circumstances,  no  severance  of  the  joint 
tenancy. 

Whether  the  surrender  by  a  joint  tenant  to  the  use  of  his  will  would  j7«r  u  effect 
a  severance  of  the  joint  tenancy,  quare. 

This  was  an  appeal  by  the  plaintiffs,  George  Edwards  and  Sarah 
his  wife,  from  the  decree  of  the  Vice-Chancellor  KInight  Bruce, 
made  on  the  hearing  of  this  cause  on  the  2d  February,  1847. 

Soon  after  that  decision,  an  appeal  was  presented  by  the  plain- 
tiff to  the  Lord  Chancellor  (Lord  Cottenhah),  who  upon  that 
occasion  directed  a  case  to  be  stated  for  the  opinion  of  a  Court  of 
Law.  The  case,  as  prepared  for  that  purpose,  was  not  stated  with 
sufficient  precision  to  enable  the  Court  of  Common  Pleas  to  adjudi- 
cate upon  it.  The  plaintifis  afterwards  applied  to  the  Vice-Chan- 
cellor Parker  to  have  the  case  amended,  but  he  in  substance 
refused  that  application :  it  was  then  renewed  before  the  Lord 
Chancellor,  and  the  Act  15  &  16  Vict.  c.  86,  having  in  the  meau 
time  passed,  by  the  61st  section  of  which  the  power  of  directing  a 
case  for  the  opinion  of  a  Court  of  Law  is  taken  away  from  the 
Court  of  Chancery,  his  Lordship  was  of  opinion  that  under  the 
circumstances,  the  plaintifis  were  entitled  to  have  the  matter 
reheard  before  him,  as  an  appeal  from  the  decree  of  the  Vice- 
Chancellor,  and  as  if  it  had  been  omitted  to  be  heard  before  the 
Lord  Chancellor  (Lord  Cottenham)  ;  and  that  the  justice 
*  203  of  the  case  would  be  met  by  his  requesting  *  the  attendance 
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of  two  of  the  common-law  judges  to  sit  along  with  him  in  the 
adjudication  of  the  question. 

The  appeal  accordingly  came  on  to  be  heard  on  the  25th  June, 
1853,  before  his  Lordship,  assisted  by  Mr.  Baron  Parke  and  Mr. 
Justice  Gresswell.  The  facts  are  here  restated  from  the  report 
of  the  case  in  the  first  volume  of  Messrs.  De  Gex  and  Smale's 
Reports,  page  75  ;  but  it  will  be  observed  that  the  main  question 
argued  and  determined  on  the  present  appeal  was  not  adverted  to 
either  in  the  argument  or  the  judgment  of  the  Court  below. 

In  May,  1797,  an  estate  called  Acridges,  which  had  been  holden 
for  lives  of  the  lords  of  the  manor  of  Bleadon-with-Priddie  in  the 
county  of  Somerset,  was  on  the  nomination  of  George  Yeo,  the 
then  proprietor,  granted  in  reversion  to  Ann  Bailey  (then  Ann 
Yeo)  for  the  term  of  her  life  inunediately  after  the  death,  surrender, 
or  forfeiture  of  the  said  George  Yeo,  George  Yeo  his  son,  and 
Mary  Yeo  his  daughter.  The  grant  to  Ann  Bailey  was  made  to 
her  as  a  trustee  only  for  George  Yeo. 

George  Yeo  the  son  and  Mary  Yeo  the  daughter  having  died,,  a 
fresh  grant  of  the  premises  in  reversion  was  made  in  May,  1807, 
on  the  nomination  of  George  Yeo,  the  nominee  in  reversion  in 
trust  being  his  daughter,  Sarah  Yeo,  and  the  previous  nominees 
for  lives  being  the  said  George  Yeo,  the  said  Ann  Bailey,  and 
Maria  Thomas.  At  the  same  time  George  Yeo  surrendered  intcv 
the  hands  of  the  lords  of  the  manor  all  his  interest  in  the  premises^ 
to  the  intent  th'at  the  lords  might  thereafter  regrant  the  same  to 
such  person  or  persons,  and  for  such  life  or  lives  as  the  surrenderor 
should  by  will  give,  devise,  direct,  limit,  or  appoint. 

George  Yeo,  by  his  will  dated  the  11th  January,  ♦  1815,  ♦  204: 
gave  as  follows :  "  I  give,  devise,  and  bequeath  all  that  both 
estates  late  Deanes  and  Acridges  in  Bleadon  aforesaid,  unto  my 
beloved  wife  Mary  Yeo,  as  long  as  she  shall  remaiu  a  widow,  and 
if  my  wife  should  happen  to  marry,  then  I  give,  devise,  and  be- 
queath the  aforesaid  premises  unto  my  daughters,  Jane  Yeo  and 
Sarah  Yeo,  and  their  heirs,  and  for  want  of  such  issue  then  to 
Nancy  Bailey  (meaning  the  before-named  Ann  Bailey)  and  her 
heirs  for  ever,  and  my  wife  to  keep  the  same  full  stated,  and  in 
case  my  wife  should  happen  to  marry  and  lost  the  estates  to  my 
daughters,  then  they  shall  pay  her  201.  a  year  at  half-yearly  pay- 
ments during  her  life : "  the  testator  then,  after  making  certain 
other  devises  and  giving  various  pecuniary  legacies,  proceeded 
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thus :  '^  All  the  rest,  residue,  and  remainder  of  my  household  goods, 
estates,  chattels,  moneys,  and  securities  for  moneys,  I  give,  devise, 
and  bequeath  unto  Sarah  Yeo  and  Jane  Yeo,  their  heirs,  executors, 
administrators,  and  assigns ; "  and  he  appointed  them  executrixes 
of  his  will. 

The  testator  died  in  1818  without  revoking  his  will,  which  was 
proved  by  the  executrixes.  He  left  his  widow  Mary  Yeo,  and  also 
Ann  Bailey  and  his  daughters  Sarah  Yeo  and  Jane  Yeo,  surviving 
him. 

After  the  testator's  death,  and  in  1818,  Mary  Yeo  the  widow, 
not  accepting  the  devise  to  herself  for  life  or  widowhood,  was 
admitted  tenant  in  dower  or  freebench  of  Acridges  for  her  widow- 
hood, according  to  the  custom  of  the  manor,  under  her  title 
paramount  to  the  devise.  She  entered  into  possession  of  the 
property ;  and,  not  marrying  again,  received  the  rents  down  to 
the  time  of  her  death,  which  took  place  in  1844. 

Sarah  Yeo  married  George  Edwards ;  and  in  1820 
*  205  *  Acridges  was  granted  to  George  Edwards  and  Jane  Yeo 
at  their  nomination  in  trust  for  their  own  sole  use  and 
benefit  for  the  term  of  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them  successively,  at  the  will  of  the  lords  immedi- 
ately after  the  death,  surrender,  or  forfeiture  of  Ann  Bailey  and 
Sarah  Edwards ;  and  thereupon  Ann  Bailey  was  admitted  tenant 
in  trust  for  George  Edwards  and  Jane  Yeo. 

Jane  Yeo  afterwards  married  William  Champion ;  and  in  1881 
she  and  her  husband,  but  without  the  concurrence  of  her  mother, 
surrendered  their  estate  and  interest  in  Acridges  to  the  intent  that 
the  lords  of  the  manor  might  at  any  time  thereafter  regrant  the 
same  to  such  person  or  persons  for  the  same  or  such  further  or 
other  life  or  lives  as  William  Champion,  in  and  by  his  last  will 
and  testament  in  writing  already  made  and  duly  executed  or  which 
he  might  at  any  time  thereafter  make  and  duly  execute,  should 
give,  devise,  direct,  limit,  or  appoint  the  same. 

Jane  Champion  died,  leaving  Sarah  Edwards,  her  sister,  suiMv- 
ing  her. 

In  1844,  after  the  death  of  the  widow,  an  action  of  ejectment 
was  brought  for  one  moiety  of  Acridges  on  the  joint  demise  of 
William  Champion  and  Ann  Bailey. 

The  bill  filed  by  George  Edwards  and  Sarah  his  wife  against 
William  Champion  and  Ann  Bailey,  after  suggesting  a  breach  of 
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trust  on  the  part  of  Ann  Bailey  in  allowing  ber  name  to  be  used 
in  the  action  of  ejectment,  prayed  tbat  it  might  be  declared  that 
the  devise  to  Sarah  Edwards  and  Jane  Champion  of  Acridges,  was 
a  devise  to  them  as  joint  tenants  ;  and  that  by  the  death  of  Jane 
Champion  the  entire  equitable  estate  in  remainder  after  the 
death  of  Mary  Yeo  the  widow  vested  *  in  the  plaintiffs  in  *  206 
right  of  Sarah  Edwards  ;  that  Ann  Bailey  might  be  decreed 
to  assign  the  property  to  the  plaintiffs ;  and  for  an  injunction,  &c. 

W.  Champion,  by  his  answer,  submitted  that  by  the  surrender 
of  1831,  the  joint  tenancy  created  by  the  will  of  the  testator  was 
severed,  and  consequently  that  upon  the  death  of  the  widow,  the 
entirety  of  Acridges  did  not  vest  in  the  plaintiffs,  but  that  one 
moiety  devolved  to  the  defendant  by  reason  of  his  marriage  with 
Jane  Yeo. 

Upon  the  death  of  W.  Champion,  a  bill  of  revivor  and  supple- 
ment was  filed  against  his  executors,  to  whom  he  had  devised  all 
his  copyhold  estates  upon  certain  trusts. 

When  the  cause  was  heard  before  the  Vice-Chancellor  Knight 
Bruce,  his  Honor  decided,  upon  the  arguments  then  addressed  to 
the  Court,  that  the  joint  tenancy  had  been  well  and  effectually 
severed  by  the  surrender  of  1831.  (a) 

The  main  question  argued  on  the  present  occasion  was,  whether 
the  qvasi  estate  tail  in  remainder  claimed  by  George  Edwards  and 
Sarah  his  wife  in  her  right  in  the  entirety  of  the  premises  called 
Acridges,  was  or  not,  as  to  one  moiety,  barred  by  the  surrender 
of  W.  Champion  and  Jane  his  wife  in  1831,  for  want' of  the  con- 
currence of  the  first  tenant  for  life,  Mary  Yeo  the  widow  of  the 
testator  George  Yeo. 

Mr.  Lee  and  Mr.  W.  D.  Lewis,  for  the  plaintiffs,  in  support  of 
the  appeal.  —  The  subject-matter  of  the  devise  being  permanent, 
fixed,  and  immovable,  it  is  beyond  all  doubt  real  estate: 
2  Bl.  Com.  p.  16 ;  and  being  descendible  copyholds,  *  the  *  207 
question  must  be  construed  by  analogy  to  the  rule  of  law 
as  applicable  to  descendible  freeholds.  We  submit  that  the  daugh- 
ters took  as  joint  tenants  for  lives,  with  several  inheritances  in 
tail  with  cross  remainders  between  them  in  tail ;  and  the  reason, 
according  to  Litt.  §  283,  "  why  they  shall  have  several  inheritances 

(a)  1  De  G.  &  S.  75. 
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is  this,  inasmuch  as  they  cannot  by  any  possibility  have  an  heir 
between  them  ingendred,  as  a  man  and  a  woman  may  have,  &c., 
the  law  will  that  their  estate  and  inheritance  be  such  as  is  reason- 
able," &c.  The  remainders  were  not  contingent,  but  Tested.  Imoo- 
ford  V.  Cheeke^  (a)  Fearne  Cont.  Rem.  239.  No  act  has  been  done 
to  bar  the  entail  or  to  sever  the  joint  tenancy,  with  the  exception 
of  the  surrender  by  Jane  Champion  during  the  life  of  the  tenant 
for  life,  but  without  her  concurrence.  Under  these  circumstances 
it  is  clear,  that  upon  the  death  of  Jane  Champion  there  were  no 
uses  which  could  take  effect,  and  no  estate  which  could  interfere 
with  the  limitations  of  George  Yeo's  will :  Sarah  Edwards,  there- 
fore, was,  upon  the  death  of  her  sister  Jane  Champion,  and  of  her 
mother  the  tenant  for  life,  entitled  by  survivorship  to  the  entirety 
of  the  premises  in  question.  There  is  no  express  authority  for 
this  position  with  respect  to  copyholds ;  but  in  the  case  of  Wast- 
neys  v.  Ohappellj  (i)  it  was  held  that  a  limitation  of  leaseholds 
for  lives  to  A.  for  life,  and  then  to  B.  and  C,  and  after  the  death 
of  either  B.  or  C.  without  heirs  of  their  bodies  to  D.,  was  good, 
and  that  an  attempted  alienation  by  B.  in  the  lifetime  of  A.,  with- 
out the  concurrence  of  A.,  did  not  operate  to  bar  the  remainder  to 
D.     Upon  the  same  principle  the  Lords  Commissioners  decided  the 

case  of  Slade  v.  Pattison.  (c)  Lord  St.  Leonards  also  in 
*  208    the  case  of  AUen  v.  Allen^  (d)  *  referring  to  the  necessity 

of  a  qumi  tenant  in  tail  obtaining  the  concurrence  of  the 
tenant  for  life,  makes  the  following  observation :  "  That  was  my 
opinion  when  at  the  bar,  not  upon  any  strained  analogy  to  the 
technical  rule  which  required  that  there  should  be  a  tenant  to 
the  prcecipe  in  order  to  defeat  subsequent  remainders  in  the  case 
of  estates  tail  in  lands  of  inheritance,  but  upon  this  plain  ground  ; 
namely,  the  solid  advantage  secured  by  the  check  which  is  thus 
given  to  a  tenant  for  life  over  those  in  remainder,  and  which  every 
parent  ought  to  possess  over  any  alienation  by  qua^i  tenants  in  ibil 
before  they  come  into  the  possession  of  the  estate,  thus  following 
the  analogy  to  fee-simple  estates  as  far  as  it  was  beneficial."  Be- 
fore the  statute  of  frauds  it  was  thought  that  descendible  freeholds 
were  not  devisable,  and  by  the  12th  section  of  that  statute  such 
estates  are  expi^ssly  made  devisable,  but,  it  is  to  be  observed,  with 
all  the  formalities  required  for  the  devise  of  real  estate.     It  is  true 

(a)  3  Levinz,  126.  (c)   14  Law  J.  Ch.  61. 

(6)  3  Bro.  P.  C.  60.  (d)  2  Dru.  &  War.  307 ;  see  p.  832. 
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that  by  the  Act  14  Geo.  2,  c.  20,  §  9,  it  is  enacted  that  if  there 
shall  be  no  special  occupant  or  devisee  of  an  estate  pur  autre  vie 
it  shall  go  and  be  applied  as  personal  estate,  but  nullum  simile  est 
idem,  and  if  it  were  not  realty,  there  would  have  been  no  necessity 
for  a  legislative  declaration  on  the  subject ;  besides,  that  section 
does  not  apply  to  estates  pur  autre  vie  where  neither  heir  nor 
executor  are  named.  Zouch  v.  Worse,  (a)  An  estate  in  land  limited 
to  a  man  and  his  executors  is  nevertheless  freehold :  Oldham  v. 
Pickering ;  (h)  and  an  estate  pur  autre  vie  limited  to  a  man  and 
his  assigns  was  held  not  distributable,  because  "though  it  was 
assets,  yet  it  remained  freehold.'*  Ripley  v.  Waterworth^  (c)  Fitz- 
ray  v.  Howard,  (d) 

*We  further  submit  that  the  surrender  was  no  severance    *  209 
of  the  joint  tenancy,  and  that  the  title  of  Sarah  Edwards 
by  survivorship  accrued  eo  instanti  on  the  death  of  Jane  Cham- 
pion, and  that  the  surrender  at  best  was  only  a  surrender  in  posse^ 
and  as  such  unavailing  to  bar  the  remainder  over,  (e) 

It  was  contended  in  the  Court  below,  on  the  authority  of  Lord 
Coke,  that  one  joint  tenant  might  surrender  to  the  use  of  his  will :  Co. 
Litt.  59  (  ;  and  that  such  surrender  would  enure  as  a  severance  of 
the  jointure,  but  admitting  that  it  could  under  any  circumstances  be 
effectual,  it  could  only  be  so  according  to  the  doctrine  of  relation  ; 

(a)  7  East,  186. 

(6)  2  Salk.  464;  S.  C,  Lord  Raym.  96. 

(c)  7  Vea.  426.  (d)  3  Ruaa.  226. 

(e)  Litt.  §  286:  "Alao  if  two  joyntenanta  be  aeiaed  of  an  eatate  in  fee- 
aimple,  and  the  one  grants  a  rent  charge  by  his  deed  to  another  out  of  that 
which  belongeth  to  him,  in  this  case  during  the  life  of  the  grantor  the  rent  charge 
is  effectuall ;  bat  afler  his  decease  the  grant  of  the  rent  charge  is  void,  as  to 
charge  ihe  land,  for  he  which  hath  the  land  by  survivor  shal  hold  the  whole 
land  discharged.  And  the  cause  is,  for  that  he  which  surviveth  daimeth  and 
hath  the  land  by  the  survivor,  and  hath  not,  nor  can  claime  any  thing  by  descent 
from  his  companion,^^  &c 

§  287 :  '*  Also,  if  there  bee  two  joyntenants  of  land  in  fee-simple  within 
a  borough,  where  lands  and  tenements  are  devisable  by  testament,  and  if  the 
one  of  the  said  two  joyntenants  deviseth  that  which  to  him  belongeth  by  his 
testament,  &c.,  and'dieth,  this  devise  is  voide.  And  the  cause  is,  for  that  no 
devise  can  take  effect  till  afler  the  death  of  the  devisor,  and  by  his  death  all  the 
land  presently  commeth  by  the  law  to  his  companion,  which  surviveth,  by  the 
sorvivor ;  the  which  hee  doth  not  claime,  nor  hath  any  thing  in  the  land  by 
the  devisor,  but  in  his  owne  right  by  the  survivor  according  to  the  course  of 
law,  &c.,  and  for  this  cause  such  devise  is  void.*^ 

[165] 


*  209  CASES  IN   CHANCEBT. 

that,  however,  could  not  operate  to  the  prejudice  of  the  rights  of  a 

third  party,  and  being  a  collateral  act  there  can  be  no  relation. 

Butler  and  Baker's  Case,  (a)     It  is  to  be  noted  that  the  ability  to 

devise  by  surrender  is  with  reference  to  a  transaction  be- 

*  210    tween  the  lord  and  *  his  tenant ;  in  the  present  instance, 

however,  the  case  is  not  that  of  a  surrender  to  the  use  of  a 
tenant's  will,  but  to  the  use  of  the  will  of  a  stranger  not  connected 
in  seigniory  with  the  lord. 

In  Flack  v.  The  Master,  Fellows^  and  Scholars  of  Downing 
College,  (J)  which  is  the  latest  authority  bearing  on  the  point, 
there  being  a  surrender  to  such  uses  as  a  vendor  might  direct,  the 
Court  held  that  the  lord  was  not  bound  to  accept  such  surrender. 
The  cases  of  Boddington  v.  Abernethy,  (<?)  The  King  v.  The  Lord 
of  the  Manor  of  Oundle,  (rf)  and  Class  v.  Richardson,  (e)  which 
are  opposed  to  the  Downing  College  Case,  cannot  be  sustained. 

Mr.  Malins  and  Mr,  H.  Prendergast,  for  the  defendants,  in  sup- 
port of  the  Vice-Chancellor's  decision. — Admitting  that  these 
copyholds  for  lives  are  real  estate,  and  admitting  tliat  in  analogy 
to  the  rule  of  law  as  applicable  to  the  barring  of  estates  tail  in 
freeholds,  quasi  tenants  in  tail  of  copyholds  for  lives,  must  obtain 
the  concurrence  of  the  owner  of  the  previous  life-estate,  in  order 
effectually  to  bar  the  remainders  over,  we  submit  that  such  analogy 
does  not  apply  under  the  particular  circumstances  of  this  case,  for 
here  the  widow  did  not  take  under  the  same  instrument  as  the 
daughters.  The  widow  being,  according  to  the  custom  of  the 
manor,  entitled  to  her  freebench  in  the  whole  of  her  husband's 
estates,  her  title  by  way  of  freebench  was  paramount  to  the  condi- 
tional devise  under  her  husband's  will.  "  The  estate  in  freebench 
is  regarded  as  an  excrescence  growing  out  of  that  of  the  husband." 
And  being  as  it  were  a  continuance  of  his  estate  (2  Wat.  Cop. 
p.  99 ;  Gilb.  Ten.  pp.  26,  27),  that  estate  is  said  to  be  "  big 

*  211    with  the  *  estate  of  the  wife."  Bennington  v.  Cole.  (^)    Tlie 

devise  therefore  to  Sarah  and  Jane  Yeo  must  be  construed 
as  immediate,  and  their  estate,  in  effect,  a  joint  tenancy,  with  sep- 
arate remainders  in  tail,  for  by  the  operation  of  tile  surrender  the 


(a)  3  Rep.  25  a.  (d)  1  A.  &  E.  288. 

(6)  17  Jur.  697.  (e)    9  Hare,  698. 

(c)  6  B.  &  C.  776.  (g)  Noy,  29. 
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joint  tenancy  was  severed.  Vavghan  v.  Atkins,  (a)  The  title  of  the 
daughters  under  the  will  not  being  under  the  same  instrument  as 
the  paramount  title  under  which  their  mother  took,  the  strict 
principle  of  feudal  law  did  not  apply.  Satce  v.  Power.  (J)  Import- 
ing the  analogy  from  the  existing  statutory  provision,  8  &  4  Will. 
4,  c.  74,  §  22,  the  protector  of  a  settlement  must  be  a  person 
taking  under  the  same  instrument  as  the  estate  tail  which  it  is 
sought  to  bar,  and,  by  the  27th  section,  no  woman  in  respect  of  her 
dower  is  to  be  the  protector  of  a  settlement. 

Littleton,  §  288,  in  putting  the  case  of  lands  being  "  given  to 
two  men,  &c.,"  was  speaking  of  gifts  not  under  a  will,  but  by 
deed;  in  the  latter  the  principle  of  construction  is  most  strongly 
to  operate  against  the  grantor,  but  in  wills  the  construction  is  to 
be  most  in  favour  of  the  heir-at-law. 

We  fiiirther  submit  that  the  surrender  itself,  being  a  severance  of 
the  joint  tenancy,  operated  not  from  the  date  of  the  husband's  will, 
but  from  the  date  of  the  surrender.  The  case  of  Flack  v.  The 
Master^  FellawSj  and  Scholara  of  Downing  College  is  distinguishi^ 
ble,  and  does  not  controvert  the  doctrine  that  springing  uses  may 
attach  to  copyholds,  nor  was  it  intended  by  that  decision  to  affect 
the  authority  of  the  cases  of  Boddington  v.  Abemetht/y  ((?)  and 
The  King  v.  2Jhe  Lord  of  the  Manor  of  Oundle.  (d) 

[*  Mr.  Justice  Cbesswell  acquiesced  in  that  view  of  the  *  212 
decision.] 

It  is  clear,  however,  that  a  joint  tenant  may  surrender  to  the  use 
of  his  will,  and  that  such  surrender  will  effect  a  severance  (Co. 
Litt.  596) ;  and  even  a  dormanf;  surrender  will  operate  as  a  sever- 
ance of  a  joint  tenancy.    Gcde  v.  Gale,  (e) 

Mr.  Leey  in  reply.  —  The  defendants  have  conceded  that  the 
premises  in  question  were  not  personalty.  The  analogy  between 
barring  estates  tail  in  copyholds  for  lives  and  freeholds  was  also 
conceded ;  but  it  was  said,  that  the  life-estate  in  the  present  case 
not  being  under  the  same  instrument,  the  analogy  did  not  apply, 
and  the  new  law  imder  the  statute  of  Will.  4  was  brought  in  aid ; 

(a)  5  Bnrr.  2764.  (d)  1  A.  &  £.  288. 

(6)  2  New  Rep.  1.  («)  2  Cox,  136. 

(c)  6  B.  &  C.  776. 
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but  this  question  is  to  be  decided  with  reference  to  the  state  of  law 
in  1831,  the  date  of  the  surrender.  It  was  then  said  that  the 
estate  of  the  widow  was  an  excrescence  or  continuance  of  that  of 
the  husband ;  if  so,  the  qitasi  freehold  was  even  in  that  case  vested 
in  the  widow,  whose  concurrence  by  the  analogy  would  still  be 
requisite. 

The  rule  of  construction  referred  to  in  Littleton,  §  .288,  is  not 
to  be  restricted  to  limitations  by  deed,  but  is  equally  applicable 
to  limitations  by  will.  Cook  v.  Cook,  (a)  With  respect  to  the  sev- 
erance of  the  joint  tenancy  by  the  surrender.  Chief  Baron  Eyre,  in 
Cf^ale  V.  Gale^  (J)  doubted  whether  a  surrender  to  the  use  of  a 
man's  own  will  was  a  severance  of  the  joint  tenancy,  the  surrender 
being  revocable. 

At  the  conclusion  of  the  argument,  the  learned  Judges 
*  218    *  desired  time  to  consider  the  questions  which  had  been  sub- 
mitted to  them ;   and  on  the  9th  July,  1858,  Mr.  Baron 
Parke,  on  behalf  of  Mr.  Justice  Cresswell  and  himself,  delivered 
the  following  joint  opinion :  — 

My  Lord  Chancellor,  —  Being  called  upon  with  my  brother 
Cresswell  to  advise  your  Lordship  in  the  case  of  Edward*  v. 
Champion^  on  an  appeal  from  a  decree  of  the  Vice-Chancellor 
(now  Lord  Justice)  Knight  Bruce,  I  consider  that  my  duty  is  to 
give  your  Lordship  the  opinion  of  Mr.  Justice  Cresswell  and  my- 
self, only  upon  those  questions  of  law  which  have  been  debated  in 
the  argument  before  your  Lordship  in  our  presence. 

The  question  arose  as  to  the  title  of  the  appellants  to  a  copy- 
hold estate  called  Acridges,  held  for  lives  of  the  lords  of  the 
manor  of  Bleadon-with-Priddie  in  the  county  of  Somerset,  which 
had  been  granted  in  1797,  in  reversion  to  Anne  Bailey  (then  Yeo) 
as  a  trustee  for  her  father  George  Yeo. 

In  1807,  a  further  grant  for  lives  in  reversion  was  made  to 
George  Yeo  the  son ;  and  at  the  same  time  he  surrendered  to  the 
use  of  his  will. 

He  by  his  will,  dated  11th  January,  1816,  devised  Acridges  to 
his  wife  so  long  as  she  remained  his  widow ;  and  if  she  happened 
to  marry,  then  he  gave  and  devised  the  estate  unto  his  daughters 

(a)  2  Vera.  645.  (6)  2  Cox,  186 
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Jane  Yeo  and  Sarah  Yeo  and  their  heirs,  and  for  want  of  such 
issue  then  to  Anne  Bailey  and  her  heirs  for  ever ;  and  the  testa- 
tor's wife  was  to  keep  the  same  full  stated  (that  is,  to  renew  the 
lives)  ;  and  if  she  happened  to  marry  and  lost  the  estate  to 
his  daughters,  they  were  to  pay  her  201,  a  year ;  and  *  there  *  214 
was  a  devise  of  the  residue  to.  Sarah  and  Jane  and  their 
heirs. 

The  testator  died  in  181S.  The  wife  was  admitted  afterwards 
to  her  freebeneh.  Sarah  married  the  plaintiff  Edwards.  Jane 
married  the  defendant  Champion ;  and  in  1831,  she  and  her  hus- 
band (she  being  examined  apart)  surrendered  Acridges  to  the  use 
of  any  will  of  Champion's  then  made  or  thereafter  to  be  made. 
She  afterwards  died  in  the  lifetime  of  her  sister,  in  1844 ;  but  no 
will  was  then  made.  Champion  died  afterwards,  having  made  a 
will  in  1844,  and  a  codicil  in  1845. 

The  plaintiff  Edwards,  in  right  of  his  wife,  claimed  the  whole  by 
survivorship. 

The  first  point  made  on  the  argument  was,  that  these  descendi- 
ble copyholds  were  real  estate,  and  analogous  to  descendible  free^ 
holds.    This  was  conceded. 

The  next  point  was,  that  the  devise  to  the  daughters  and  their 
heirs,  and  if  they  died  without  issue,  then  to  Anne  Bailey  and  her 
heirs,  made  them  joint  tenants  for  life  in  remainder  expectant  on 
the  death  of  the  widow,  with  several  qtMsi  inheritances  in  tail  and 
cross  remainders  in  tail  according  to  the  rule  in  Litt.  §  283,  as 
to  conveyances ;  and  Cook  v.  Cook  (a)  as  to  wills.  And  this  we 
think  admits  of  no  doubt. 

The  third  point  was,  that  the  qiuisi  estate  tail  in  remainder  of 
Edwards  and  wife,  in  right  of  his  wife,  was  not  barred  by  the  sur- 
render of  Champion  and  wife  for  want  of  the  concurrence  of  the 
first  tenadt  for  life,  the  widow. 

♦  It  was  contended  by  Mr.  Lee^  for  the  appellants,  that  *  215 
there  was  an  analogy  between  these  qiuisi  estates  tail  in 
copyholds  for  lives  and  proper  estates  tail,  and  that  though  qtMH 
tenants  in  tail  might  bar  their  own  issue  by  surrender,  they  could 
not  bar  estates  in  remainder  without  the  consent  of  the  person, 
who  in  a  recovery  would  be  tenant  to  the  prcecipe  ;  and  for  this 
the  case  of  Slate  v.  Pattisouy  before  the  Lords  Commissioners,  (i) 

(a)  2  Vera.  646.  (6)  14  Law  J.  Ch.  61. 

[169] 


*  215  GASES  IN   GHANCEBT. 

was  cited.  And  it  was  not  disputed  that  the  consent  of  the  tenant 
for  life  was  required,  if  there  was  one,  in  order  to  bar  the  re- 
mainder ;  but  it  was  contended  in  this  case  that,  the  widow  had 
disclaimed  her  life  interest  under  the  will  of  her  husband,  and  had 
been  admitted,  not  to  her  life-estate  under  the  will,  but  to  her 
freebench  by  custom.  But  if  this  was  so,  the  estate  of  freebench 
was  a  life-estate,  the  concurrence  of  whose  tenant  would  be  equally 
necessary,  as  it  would  have  been  if  the  estates  had  been  freehold 
and  a  recovery  suffered. 

Mr.  Malins  contended  that  the  consent  was  not  necessary, 
because  the  tenant  for  life  did  not  claim  under  the  same  instru- 
ment, and  the  necessity  of  concurrence  depended  upon  the  existence 
of  an  estate  under  the  same  will  or  settlement :  this  is  all  that  is 
required  under  3  &  4  Will.  4,  c.  74,  §  22.  The  owner  of  the  prior 
estate  under  the  same  settlement  is  the  protector  of  the  settle- 
ment, and  his  consent  is  sufficient ;  but  prior  to  that  date  the  first 
tenant  for  life,  whether  under  the  same  will  or  settlement  or  not, 
must  have  been  tenant  to  the  prcecipe  in  a  recovery ;  and  by 
Analogy,  the  consent  of  the  widow  would  in  the  present  case  have 
been  required  to  bar  the  estate  tail  in  remainder. 

We  therefore  think  that  the  plaintiflF  6.  Edwards'  qwm  estate 
tail  in  right  of  his  wife  has  not  been  barred. 
*  216  *  Another  question  was  made  which  is  open  to  consider- 
able doubts,  whether,  if  the  daughters  had  been  simply  joint 
tenants  of  the  copyholds,  the  surrender  of  Mrs.  Champion  to  the 
uses  of  the  will  of  Champion,  whose  will  was  not  made  until 
after  Mrs.  Champion's  death,  when  the  plaintiffs'  right  of  survivor- 
ship had  accrued,  severed  the  joint  tenancy. 

Upon  this  point  it  is  probably  unnecessary  for  us  to  give  your 
Lordship  any  opinion,  as  the  plaintiffs  must  succeed  on  the  other. 
We  will  only  say  that  there  is  no  case  in  point ;  and  we  cannot 
feel  satisfied  that  the  mere  surrender  to  the  use  of  a  will  in  the 
ordinary  mode,  no  will  having  been  made  during  the  continuance 
of  the  joint  tenancy,  can  operate  to  produce  a  severance. 

•  July  16. 

The  Lord   Chancellor,  after   stating  the  circumstances  under 
which  the  question  was  brought  before  him,  observed  that  he  fully 
concurred  in  the  opinion  with  which  he  had  been  fiimished  by  the 
learned  Judges  who  had  assisted  him  in  the  case. 
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He  then  commented  upon  the  several  points  made  in  the  argu- 
ment, in  the  order  in  which  they  are  adverted  to  by  Mr.  Baron 
Pabke.  With  reference  to  the  quality  of  the  estate  taken  by  the 
daughters,  his  Lordship  in  substance  said :  I  am  clearly  of  opinion 
that  they  took  as  joint  tenants  for  life  with  several  inheritances  in 
tail  with  cross  remainders  in  tail,  for  which  position  the  283d 
section  of  Littleton  is  a  sufficient  authority.  The  allegation  on  the 
part  of  the  respondents,  that  Littleton  was  speaking  of 
gifts  by  deed  only,  is  met  by  the  cases  *  of  Cray  v.  *  217 
Willis^  (a)  Aston  v.  Smallman^  (V)  and  Wilkinson  v.  Spear- 
man cited  in  Cook  v.  Cook^  (c)  as  having  been  decided  on  appeal 
to  the  House  of  Lords,  in  which  case  the  same  doctrine  was  finally 
established  as  applicable  to  wills ;  and  Fletcher* s  Ca%e^  (c?)  was 
conclusive  upon  the  point  as  to  deeds.  Such  being  the  nature  of 
the  interest  taken  by  the  daughters,  it  is  quite  in  accordance  with 
the  analogy  to  the  rule  applicable  to  the  barring  of  estates  tail  in 
remainder  in  freeholds,  that  the  quasi  entail  in  the  present  case 
could  not  have  been  barred  without  the  consent  of  the  tenant  for 
life.  The  analogy  which  was  attempted  to  be  introduced  from  the 
Statute  8  &  4  Will.  4,  c.  74,  cannot  apply,  as  the  commencement 
of  the  operation  of  that  statute  was  long  subsequent  to  the  trans- 
action now  in  question. 

With  regard  to  the  effect  of  the  surrender  by  Mrs.  Champion  to 
the  use  of  her  husband's  will  in  severing  the  joint  tenancy,  I  quite 
concur  in  the  opinion  which  has  been  intimated  by  the  learned 
Judges,  that  no  severance  was  effected,  for  want  of  the  concurrence 
of  the  testator's  widow  in  the  surrender  of  1881.  It  is  unnecessary 
for  me  to  give  any  opinion  upon  the  question  whether  a  surrender 
by  a  joint  tenant  to  the  use  of  his  will  effects  a  severance  ;  but  I 
cannot  understand  on  what  principle  or  authority  a  surrender  by  a 
joint  tenant  to  the  use  of  the  will  of  another,  whose  will  does  not 
come  into  operation  until  after  the  death  of  the  surrenderor  can  be 
available  for  any  purpose  whatever. 

The  decree  of  the  Vice-Chancellor  must  therefore  be  varied,  as 
the  plaintiffs  have  established  their  right  to  the  entirety  of  the 
premises  by  survivorship. 

(a)  2  P.  W.  629.  (c)  2  Vem.  645. 

(6)  2  Vera.  666.  {d)  Ley,  47. 
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♦218   *In  the  Matter  of  RICHARD  BULMER  and  JOSEPH 

BULMER,  Bankrupts. 

Ex  parte  JOHNSON.^ 

1858.    Febroarj  26.    March  16.    May  7.    Before  the  Lord  Chancellor  Lord 

Cranworth. 

Messrs.  B.,  ship-owners  at  Soath  Shields,  had  dealings  with  K.  &  Co.,  bankers 
in  London :  the  course  of  dealing  was,  that  Messrs.  B.  drew  bills  on  K.  & 
Co.  which  K.  &  Co.  accepted  for  the  accommodation  of  Messrs.  B.,  and  in 
order  to  provide  for  the  payment  of  these  acceptances  Messrs.  B.  remitted  to 
E.  &  Co.  cash  and  deposited  with  them  bills  payable  to  Messrs.  B.,  and  the 
amount  of  these  bills  was  received  by  K.  ft  Co.  and  placed  by  them  to  the 
credit  of  Messrs.  B.^s  cash  account :  both  firms  became  bankrupt,  K.  &  Co. 
in  July,  1812,  and  Messrs.  B.  in  August  of  the  same  year:  there  was  then  a 
large  balance  owing  by  Messrs.  B.  to  K.  &  Co.  on  the  cash  account,  K.  & 
Co.  being  also  liable  to  a  large  amount  upon  bills  accepted  by  them  for  the 
accommodation  of  Messrs.  B.,  and  having  in  their  hands  hills,  also  to  a  large 
amount,  deposited  with  them  by  Messrs.  B.  to  provide  for  the  payment  of 
such  acceptances ;  before  any  dividend  was  declared  upon  the  estate  of  E.  & 
Co.,  their  assignees  realized  from  the  deposited  bills  more  than  sufficient  to 
liquidate  the  cash  balance  due  from  Messrs.  B. :  the  holders  of  the  accom- 
modation bills  proved  against  both  estates  and  were  fully  paid,  receiving 
from  each  estate  at  different  times  dividends  to  the  amount  of  ten  shillings 
in  the  pound;  the  sum  thus  paid  in  dividends  by  the  estate  of  K.  &  Co. 
exceeded  by  above  6000/.  the  total  sum  realized  from  the  deposited  bills ; 
no  debt  was  proved  or  attempted  to  be  proved  by  the  estate  of  K.  ft  Co. 
against  the  estate  of  Messrs.  B.  until  1847,  when  a  further  portion  of  the 
outstanding  estate  of  Messrs.  B.  was  realized,  but  to  an  amount  insufficient  to 
complete  a  payment  of  twenty  shillings  in  the  pound  to  their  creditors  exda- 
sively  of  K.  ft  Co.  Held,  on  a  claim  being  made  on  behalf  of  the  estate  of 
K.  &  Co.  for  that  purpose,  that  the  assignees  of  K.  ft  Co.  were  entitled  to 
prove  as  a  debt  due  from  the  estate  of  Messrs.  B.  the  amount  of  the  cash 
balance  and  also  the  6000/.,  and  that  in  respect  of  the  6000/.  and  until  thereby 
the  same  was  repaid,  they  were  entitled  to  the  benefit  as  to  any  future  divi* 
dends  of  the  proofs  made  against  the  estate  of  Messrs.  B.  by  the  accommo- 
dation bill-holders.  Held  also,  that  the  cash  balance  was  not  liquidated  by 
the  receipt  of  the  larger  sum  from  the  deposited  securities  by  the  assignees 
of  K.  ft  Co.  previously  to  the  declaration  of  the  first  dividend,  they  being 
entitled  under  the  circumstances  of  the  case  to  appropriate  the  sum  so  re- 
ceived in  the  way  they  considered  most  beneficial  to  their  estate ;  and  that  as 
to  the  right  of  the  assignees  of  K.  ft  Co.  to  stand  in  the  place  of  the  bill- 
holders,  the  case  fell  within  the  provisions  of  the  Statute  49  Geo.  8,  c.  121. 

»  S.  C,  22  L.  J.  Bank.  65. 
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The  general  doctrine  is,  that  a  creditor  holding  a  security  is  entitled  to  apply  it 
in  discharge  of  whatever  liability  of  the  bankrupt  debtor  he  may  think  fit.^ 

Where  two  firms  deal  together,  one  making  payments  for  tind  accepting  bills 
for  the  accommodation  of  the  other  and  receiving  cash  and  bills  from  the 
accommodated  firm  by  way  of  payment  of  and  security  for  the  outlay  and 
liabilities  made  and  incurred,  the  question  how  the  proceeds  of  the  bills  so 
remitted  are  to  be  applied,  must  depend  on  the  contract  of  the  parties  express 
or  implied. 

In  a  case  where,  in  the  absence  of  express  contract,  the  course  of  dealing  might 
have  led  to  the  presumption  that  the  agreement  between  the  parties  was  that 
the  proceeds  of  each  bill  as  it  was  paid  should  be  applied  as  far  as  it  would 
go  in  discharge  of  the  cash  balance,  this  presumption  was  not  held  to  extend 
to  the  event  of  bankruptcy,  or  to  establish  any  agreement  which  prevented 
the  party  who  was  in  the  position  of  a  surety  from  insisting  against  the  bank- 
rupt principal  on  the  same  rights  on  which  he  might  have  insisted  in  the 
absence  of  contract. 

This  was  an  appeal  in  the  form  of  a  special  case  in  bankruptcy, 
by  the  assignees  of  Messrs.  Bulmer,  from  an  order  made  on 
the  1st  February,  1850,  by  the  *  Vice-Chancellor  Knight    ♦  219 
Bruce,  sitting  in  bankruptcy.     Tlie  following  statement  of 
facts  is  taken  from  the  special  case. 

Messrs.  Kensington  &  Co.  carried  on  business  in  London  as 
bankers,  and  on  the  22d  July,  1812,  became  bankrupt:  on  the  6th 
August  of  the  same  year  Messrs.  Richard  &  Joseph  Bulmer,  who 
carried  on  business  at  South  Shields  as  ship-owners  and  who  had 
dealt  with  Messrs  Kensington  &  Go.  as  their  bankers  in  London, 
also  became  bankrupt. 

In  the  course  of  the  dealings  between  the  two  firms  and  in 
pursuance  of  an  arrangement  in  that  behalf,  Messrs.  Bulmer  from 
time  to  time  drew  bills  of  exchange  on  Messrs.  Kensington  &  Co. 
to  a  very  large  amount,  which  bills  were  accepted  by  Messrs.  Ken- 
sington &  Co.  for  the  accommodation  of  Messrs.  3ulmer.  To  en- 
able Messrs.  Kensington  &  Co.  to  take  up  and  pay  the  said  bills 
when  at  maturity  or  to  reimburse  themselves  for  what  they  paid  on 
account  thereof,  Messrs.  Bulmer  from  time  to  time  remitted  to 
Messrs.  Kensington  &  Co.  cash,  and  deposited  with  them  bills  of 
exchange  payable  to  Messrs.  Bulmer  or  their  order  and  indorsed 
by  them,  which  last-mentioned  bills  were  held  by  Messrs.  Kensing- 

*  As  to  the  principle  of  appropriation  of  payments  in  cases  of  account  gen- 
erally, see  1  Story  Eq.  Jar.  §§  459  6-460,  and  notes  and  cases ;  Chitty  Contr. 
(lOth  Am.  ed.)  827  ei  seq. 
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ton  &  Co.  until  the  same  respectively  arrived  at  maturity,  when 
they  received  the  amounts  thereof;  and  according  to  the 

*  220    course  of  dealing  between  the  two  *  firms,  the  said  remit- 

tances of  cash  and  the  proceeds  of  such  last-mentioned  bills 
were,  on  the  same  being  received  respectively,  from  time  to  time 
placed  to  the  credit  of  Messrs.  Bulmer  in  their  cash  account  with 
Messrs.  Kensington  &  Go. 

An  account  was  kept  between  the  two  firms  of  all  fheir  dealings 
and  transactions,  and  Messrs.  Kensington  &  Co.  from  time  to 
time  forwarded  to  Messrs.  Bulmer  a  statement  of  such  account 
made  up  to  the  30th  June  and  the  81st  December  in  each  year, 
and  such  half-yearly  statement  of  account  was  divided  into  two 
portions ;  in  one  of  these  (being  the  cash  account)  Messrs.  Ken- 
sington &  Co.  debited  themselves  with  the  amount  of  all  cash 
received  by  them  and  all  matured  bills  paid  to  them  on  account  of 
Messrs.  Bulmer,  and  took  credit  for  all  payments  made  by  Messrs. 
Kensington  &  Co.  on  account  of  Messrs.  Bulmer,  and  upon  such 
account  a  balance  was  struck;  and  in  the  other  portion  of  the 
account  a  statement  was  made  of  all  the  bills  deposited  with 
Messrs.  Kensington  &  Co.  for  the  purposes  aforesaid  which  had 
not  arrived  at  maturity,  and  per  contra  a  statement  of  all  the  bills 
accepted  by  Messrs.  Kensington  &  Co.  for  the  accommodation  of 
Messrs  Bulmer  then  outstanding,  but  no  balance  was  struck  on 
such  last-mentioned  portion  of  the  said  account.  The  last  of  such 
cash  and  bill  accounts  was  rendered  on  the  30th  June,  1812. 

At  the  time  of  the  bankruptcy  of  Messrs.  Kensington  &  Co.  the 
sum  of  7511Z.  14«.  Id.  was  due  to  that  firm  from  Messrs.  Bulmer 
upon  the  cash  accoimt  between  them,  and  at  the  same  time  Messrs. 
Kensington  &  Co.  were  liable  to  a  large  amoimt  upon  bills  accepted 
by  them  as  aforesaid  for  or  on  account  of  Messrs.  Bulmer  which 
had  not  arrived  at  maturity,  and  Messrs.  Kensington  &  Co. 

*  221    held  in  their  hands  bills  to  a  large  amount  deposited  *  with 

them  by  Messrs.  Bulmer  for  or  towards  enabling  Messrs. 
Kensington  &  Co.  to  provide  for  the  payment  of  sufli  acceptances. 
Between  the  22d  July,  1812,  and  the  6th  August,  1812  (the  date 
of  the  bankruptcy  of  Messrs.  Bulmer),  the  assignees  of  Messrs. 
Kensington  &  Co.  received,  on  account  of  Messrs.  Bulmer,  divers 
sums  amounting  together  to  5016Z.  11«.  Id.,  thereby  reducing  the 
cash  balance  due  from  Messrs.  Bulmer  at  the  date  of  their  bank- 
ruptcy to  2495Z.  8». 
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Among  the  bills  which  Messrs.  Kensington  &  Co.  had  before 
their  bankruptcy  accepted  for  the  accommodation  of  Messrs.  Bui- 
mer,  were  four  bills  for  several  sums  amounting  together  to  39212. 
Is.  Id. J  which  at  the  bankruptcy  of  Messrs.  Kensington  &  Co. 
were  held  by  debtors  of  that  firm,  and  which  arrived  at  maturity 
in  August  and  September,  1812,  and  which  were,  under,  the  pro- 
ceedings in  the  bankruptcy,  allowed  in  full  on  account,  by  way  of 
set-off  to  such  debtors.  The  amount  of  the  accommodation  bills 
accepted  as  aforesaid,  which  were  immatured  at  the  bankruptcy  of 
Messrs.  Kensington  &  Co.,  but  arrived  at  maturity  before  the  5th 
September,  1812,  was  60,900;. 

Between  the  6th  August,  1812,  the  date  of  the  bankruptcy  of 
Messrs.  Buhner,  and  the  25th  December,  1812,  the  assignees 
of  Messrs.  Kensington  &  Co.  received  or  realized,  from  bills 
remitted  to  or  deposited  with  Messrs.  Kensington  &  Co.  prior  to 
their  bankruptcy  by  Messrs.  Bulmer,  sums  amounting  together 
to  52152.  145.  6(2.,  the  first  of  which  sums  was  received  on  the  5th 
September,  1812.  Between  the  25th  December,  1812,  and  the 
80th  June,  1813,  the  assignees  of  Messrs.  Kensington  &  Co.  had 
further  received  or  realized,  from  bills  deposited  with  them 
prior  to  their  bankruptcy  by  Messrs.  *  Bulmer,  sums  amount-  *  222 
ing  together  to  the  further  sum  of  3267Z.  17^.,  which  made, 
with  the  aforesaid  sum  of  52152. 14^.  6r2.,  the  total  sum  of  84832. 
11«.  6(2.  The  result  of  this  was,  that  if  the  sum  of  84832.  Us.  6d. 
had  been  placed  to  the  credit  of  Messrs.  Bulmer  in  the  cash 
account  between  the  two  firms,  and  Messrs.  Bulmer  had  been 
debited  in  such  account  with  the  said  sum  of  39212.  1^.  7(2.,  such 
account  would  on  the  29th  June,  1813,  have  shown  a  cash  balance 
greatly  in  favour  of  Messrs.  Bulmer. 

The  holders  of  the  bills  accepted  by  Messrs.  Kensington  &  Co. 
for  the  accommodation  of  Messrs.  Bidmer,  and  which  were  out- 
standing at  the  time  of  their  bankruptcy  (other  than  the  holders 
of  the  said  four  bills  paid  by  way  of  set-off),  proved  the  bills  held 
by  them  against  both  the  estate  of  Messrs.  Kensington  &  Co.  and 
the  estate  of  Messrs.  Bulmer,  and  such  bill-holders  received  in  the 
years  1812  and  1813  two  dividends  of  five  shillings  in  the  pound 
each  out  of  the  estate  of  Messrs.  Bulmer  upon  such  last-mentioned 
proofs. 

On  the  30th  June,  1813,  a  dividend  of  six  shillings  in  the  pound 
was  declared  upon  the  estate  of  Messrs.  Kensington  &  Co.,  and 
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thereapon  the  said  bill-holders  received  in  dividends  upon  their 
proofs  against  the  estate  of  Messrs.  Kensington  &  Co.  21,1142. 
19«.  id.  At  the  time  when  such  dividend  was  declared  and  paid, 
the  assignees  of  Messrs.  Kensington  &  Co.  had  realized  from  the 
securities  which  had  been  deposited  by  Messrs.  Buhner  to  or  with 
Messrs.  Kensington  &  Co.  prior  to  their  bankruptcy  the  said  sum 
of  8483Z.  lis.  6d.  only.  On  the  27th  November,  1813,  a  second 
dividend  of  one  shilling  in  the  pound  was  declared  upon  the  estate 
of  Messrs.  Kensington  &  Co.,  and  the  said  bill-holders  received  a 
further  dividend  of  35192.  3«,  2(2.,  making  with  the  former 

*  223    payments  *  24,6342.  2$.  6d.    At  the  time  when  such  second 

dividend  was  d^lared  and  paid,  the  assignees  of  Messrs. 
Kensington  &  Co.  had  realized  from  the  said  deposited  securities 
the  further  sum  of  21322.  15^.  4(2.,  making  in  all  10,6162.  6s.  lOd. 

The  assignees  of  Messrs.  Kensington  &  Co.,  in  1814  and  1815, 
received  from  the  assignees  of  Messrs.  Bulmer,  under  circum- 
stances not  appearing,  the  proceeds  of  four  bills  of  exchange, 
amounting  together  to  50002.,  and  forming  part  of ''the  estate  of 
Messrs.  Bulmer,  and  also  the  proceeds  of  several  other  bills, 
amounting  in  the  aggregate  to  32232.  9^.  2(2.,  being  part  of  the 
estate  of  Messrs.  Bulmer.  At  that  time  it  was  expected  by  Messrs. 
Buhner's  assignees  that  the  estate  of  Messrs.  Bulmer  would  pay 
twenty  shillings  in  the  pound  ;  and  the  assignees  of  Messrs.  Ken- 
sington &  Co.  dealt  with  the  proceeds  thus  received  in  exactly  the 
same  manner  as  with  the  proceeds  of  the  deposited  securities. 

On  the  29th  August,  1815,  a  third  dividend  of  three  shillings  in 
the  pound  (making  with  the  former  dividends  ten  shiUings  in  the 
pound),  was  declared  upon  the  estate  of  Messrs.  Kensington  & 
Co.,  and  the  said  bill-holders  received  a  further  dividend  of  10,5572., 
making  with  the  two  former  payments  35,1912.  12s.  2d.  At  the 
time  when  such  third  dividend  was  declared,  the  assignees  of 
Messrs.  Kensington  &  Co.  had  since  the  declaration  of  the  second 
dividend  received  the  sum  of  10,3612.  16«.  8(2.,  in  manner  fol- 
lowing: namely,  from  the  said  securities  deposited  before  their 
bankruptcy,  31432.  14*.  2(2. ;  by  the  proceeds  of  the  said  four  bills 
of  exchange  amounting  to  50002.,  remitted  to  them  as  aforesaid, 
the  said  sum  of  50002. ;  and  by  the  said  other  remittances  made 
in  1815,  22182.  2s.  6(2.  part  of  the  said  sum  of  32232.  9s.  2d. 

*  224       *  The  total  amount  realized   after   the    bankruptcy  of 

Messrs.  Bulmer  by  tlie  assignees  of  Messrs.  Kensington  & 
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Go.  from  the  securities  deposited  with  that  firm  prior  to  their  bank- 
raptcj,  and  from  the  remittances  received  by  the  assignees  in  1814 
and  1815  from  the  assignees  of  Messrs.  Bulmer,  previous  to  the  pay- 
ment of  the  said  sum  of  35,1917.  12s.  2d.  in  dividends  to  the  said 
bill-holders,  was  20,979/.  8«.  6d. ;  and  the  assignees  of  Messrs. 
Elensington  &  Co.  since  the  payment  of  the  third  dividend  realized 
from  the  securities  deposited  with  that  firm  prior  to  their  bankruptcy, 
and  from  the  residue  of  the  said  bills  for  82282.  9«.  2<2.,  ftirther 
Biuns  making,  together  with  the  said  sum  of  20,979/.  Sir.  6(2.,  the 
sum  of  26,300/.  18«.  8d. ;  and  a  further  sum  of  2117/.  lis.  2d. 
ought  to  have  been  received  by  them  out  of  the  proceeds  of  the 
securities  deposited  with  them  by  Messrs.  Bulmer. 

If  the  sums  of  26,300/.  13«.  8c/.  received,  and  2117/.  Us.  2d. 
which  ought  to  have  been  received,  were  deducted  from  the  85,191/. 
12«.  2d.  paid  in  dividends  to  the  said  bill-holders,  there  would 
remain  a  sum  of  6773/.  4«.  4d.  paid  by  the  estate  of  Messrs.  Ken- 
sington &  Co.  to  the  bill-holders  over  and  above  the  value  of  the 
securities  deposited  or  remitted  by  Messrs.  Bulmer. 

The  said  bill-holders  received  twenty  shillings  in  the  poimd  upon. 
the  amount  of  the  bills,  and  the  proofs  made  by  them,  amounting 
to  72,126/.  lOir.,  were  still  standing  on  the  proceedings  xmder  the 
commission  against  Messrs.  Bulmer. 

In  1847,  a  sum  of  about  3000/.  was  realized  out  of  the  outstand- 
ing estate  of  Messrs.  Bulmer,  and  became  applicable  to  the  pay- 
ment of  costs  and  of  unsatisfied  claims  against  their  estate,  but. 
was  insufficient  for  completing  the  payment  of  twenty  shil- 
lings in  the  pound  to  *  their  unpaid  creditors,  exclusively  *  22S 
of  any  claim  on  behalf  of  the  estate  of  Messrs.  Kensington 
&Co. 

Exclusively  of  any  claim  on  behalf  of  the  estate  of  Messrs.  Ken- 
sington &  Co.,  two  other  persons  claimed  to  prove  debts  amounting 
to  2240/.  16«.  Sd.  against  the  estate  of  Messrs.  Bulmer,  and  the 
3000/.  was  insufficient  to  pay  to  such  persons  and  the  persons 
entitled  to  receive  dividends  upon  proofs  already  made,  twenty 
shillings  in  the  pound  on  the  amount  of  their  debts. 

The  assignees  of  Messrs.  Kensington  &  Co.  never  proved  or 

attempted  to  prove  under  the  commission  against  Messrs.  Bulmer 

any  debt  as  due  and  owing  from  the  estate  of  Messrs.  Bulmer  to 

the  estate  of  Messrs.  Kensington  &  Co.  imtil  the  month  of  April, 

vou  m.  12  [  177  ] 
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1847 ;  but  it  did  not  appear  that  any  thing  had  taken  place  to 
render  length  of  time  important  or  material. 

On  the  19th  April,  1847,  Patrick  Johnson,  the  official  assignee 
of  the  estate  of  Messrs.  Kensington  &  Co.,  applied  by  petition  to 
Mr.  Commissioner  Ellison  at  Newcastle,  to  prove  under  such  com- 
mission as  a  debt  due  from  the  estate  of  Messrs.  Bulmer  to  the 
estate  of  Messrs.  Kensington  &  Co.,  a  sum  of  13,1892.  85.  lid., 
being  the  aggregate  of  the  sums  of  2495/.  8«.  the  cash  balance 
due  from  Messrs.  Bulmer  to  Messrs.  Kensington  &  Co. ;  8921/.  1«. 
Id.^  the  amount  of  the  four  bills  held  by  debtors  of  Messrs.  Ken- 
sington &  Co. ;  and  6778/.  4ir.  4dF.,  the  excess  of  payments  to  the 
said  bill-holders  above  'the  amount  realized  by  the  bills  as  before 
stated ;  and  claiming  in  the  case  of  the  last-mentioned  sum  to  be 
entitled  to  stand  in  the  place  of  the  said  bill-holders  who  had 
proved  as  to  dividends  and  all  other  rights  under  the  commission. 
The  commissioner,  however,  rejected  the  proof  and  claim, 
*  226  because,  as  to  the  sums  of  2495/.  3«.  *  and  8921/.  Is.  7<2., 
he  was  of  opinion  that  those  debts  had  been  in  fact  extin- 
guished by  the  receipt  of  a  larger  sum  by  the  assignees  of  Messrs. 
Kensington  &  Co.  between  the  6th  August,  1812,  the  date  of 
the  commission  against  Messrs.  Bulmer,  and  the  month  of  Jan- 
uary, 1813,  out  of  the  proceeds  of  the  negotiable  securities  remitted 
by  Messrs.  Bulmer,  in  the  hands  of  Messrs.  Kensington  &  Co.,  on 
the  6th  August,  1812 ;  and  as  to  the  sum  of  6773/.  4«.  4{/.,  he  was 
of  opinion  that  the  petitioner,  as  representing  the  estate  of  Messrs. 
Kensington  &  Co.,  was  not  a  person  who,  at  the  issuing  of  the 
commission  against  Messrs.  Bulmer,  as  surety,  or  liable  for  any 
debt  of  the  bankrupts,  had  paid  the  debt  or  any  part  thereof  in 
discharge  of  the  whole,  and  that  he  was  therefore  neither  entitled 
to  stand  in  the  place  of  the  said  bill-holders  in  respect  of  their 
iproofe,  or  to  prove  the  said  demand  as  a  debt  under  the  commis- 
.sion,  within  the  meaning  of  the  statutes  in  that  case  made  and 
.provided. 

In  consequence  of  this  decision,  P.  Johnson,  on  the  16th  Novem- 
iber,  1848,  presented  a  petition,  to  the  Vice-Chancellor  Knight 
Bruce,  sitting  in  bankruptcy,  praying  that  the  petitioner  might  be 
:at  liberty  to  call  a  meeting  under  the  commission  against  Messrs. 
Bulmer,  in  order  that  the  petitioner  might  prove  and  establish  his 
claims  in  respect  of  the  said  debts  or  sums  of  2495/.  Ss.,  3921/.  Is. 
7//.,  and  6773/.  4ir.  4^.,  and  that  as  to  the  sum  of  6773/.  4«.  4^., 
[178] 


EX  PABTB  JOHNSON.  *226 

or  sach  other  sum  as  should  appear  to  have  been  paid  by  the  estate 
of  Messrs.  Kensington  &  Go.  in  dividends  to  the  said  bill-holders, 
the  petitioner  might  be  permitted  to  stand  in  the  place  of  the  said 
bill-holders  as  to  the  dividends  and  all  other  rights  under  the 
commission,  and  that  the  petitioner  might  prove  and  establish  his 
claims  accordingly ;  or  that  the  petitioner  might  be  declared  entitled 
to  the  benefit  of  the  proofs  made  by  the  said  bill-holders 
under  the  commission,  and  *  to  receive  dividends  out  of  *  227 
the  estate  of  Messrs.  Bulmer  to  the  extent  of  the  said  sum 
of  13,189/.  8«.  lid.  or  such  other  sum  as  should  appear  just,  and 
that  the  assignees  under  the  commission  might  be  ordered  to  pay 
such  dividends  accordingly ;  and  that  the*  costs  of  and  incidental 
to  the  application  might  be  paid  out  of  the  estate  of  the  bankrupts. 
This  petition  came  on  to  be  heard  before  the  Vice-Chancellor, 
and  his  Honor  made  an  order  thereon  dated  the  1st  February, 
1850,  declaring  that  the  assignees  of  Messrs.  Kensington  &  Co. 
were  entitled  to  apply,  and  ought  to  be  considered  to  have  applied, 
tbe  sum  of  26,300Z.  13«.  8d.,  received  by  them  as  above  mentioned, 
in  or  towards  discharging  or  exonerating  the  estate  of  Messrs. 
Kensington  &  Co.  from  the  acceptances  they  were  under  for  Messrs. 
Bulmer  at  the  time  of  issuing  the  commission  of  bankruptcy  against 
Messrs.  Bulmer :  and  therefore  ordering  that  the  petitioner  should 
be  at  liberty  to  go  in  under  the  commission  against  Messrs.  Bulmer, 
and  tender  and  make  such  amount  of  proof  as  he  might  be  able  to 
establish  in  respect  of  the  cash  balance  of  2495Z.  3«.,  and  in  respect 
of  3921/.  Is.  Id.  or  such  other  amount  as  he  might  be  able  to 
establish  to  have  been  paid  in  full  by  way  of  set-oif  in  respect  of  the 
four  bills  of  exchange  before  mentioned,  and  be  admitted  a  creditor 
for  what  he43hould  so  prove,  and  be  paid  a  dividend  or  dividends 
thereon  until  he  should  stand  on  an  equality  with  the  other  credi- 
tors of  the  said  bankrupts,  and  that  the  commissioner  should  re- 
ceive and  admit  such  proof  accordingly,  but  without  prejudice  to 
any  dividend  or  dividends  which  might  have  been  already  declared ; 
and  further  declaring  that  if  any  forther  dividend  or  dividends  should 
be  declared,  the  petitioner  was  entitled  to  the  benefit  of  the  proofs 
made  by  the  said  bill-holders,  against  Messrs.  Bulmer,  to  the 
extent  of  the  excess  of  the  dividends  paid  *  under  the  commis-  *  228 
sion  issued  against  Messrs.  Kensington  &  Co.  to  the  said  bill- 
holders  over  and  above  the  sum  of  26,300/.  18«.  8d.  received,  and 
the  sum  of  2117/.  14s.  2d.  which  might  have  been  received  by 

[179] 


*  228  CASES  IN  CHAMCEBT. 

the  asBignees  of  Messrs.  Kensington  &  Co.  as  above  mentioned; 
and  ordering  that  the  petitioner  should  be  at  liberty  to  go  in  before 
the  commissioner  and  tender  and  make  such  amount  of  proof  as 
he  could  establish  in  respect  of  such  excess,  and  be  paid  any  fur- 
ther dividends  which  might  become  payable  upon  such  proofs 
made  by  the  said  bill-holders  until  such  claim  or  demand  should 
be  satisfied,  and  that  the  commissioner  should  also  receive  and 
admit  such  proof  accordingly. 

The  assignees  of  Messrs.  Bulmer,  being  dissatisfied  with  this 
order,  appealed  to  the  Lord  Chancellor.  The  questions  raised  by 
the  special  case  were,  first,  whether,  under  the  circumstances, 
the  receipt  by  the  assignees  of  Messrs.  Kensington  &  Co.  of  the 
several  sums  amounting  to  8488?.  lis.  6(2.  after  the  bankruptcy 
of  Messrs.  Bulmer  and  before  the  declaration  of  the  first  dividend 
on  the  estate  of  Messrs.  Kensington  &  Co.,  operated  in  law  as  a 
satisfaction  of  the  said  sums  of  24951.  Sir.  and  8921/.  Is.  Id.  which 
were  due  from  the  estate  of  Messrs.  Bulmer  to  the  estate  of  Messrs. 
Kensington  &  Co.,  or  whether  the  assignees  of  Messrs.  Kensington 
&  Co.  were  entitled  to  retain  the  said  sums  amounting  to  8488/. 
Il8.  6(2.,  for  the  purpose  of  the  same  being  applied  towards  indem- 
nifying the  estate  of  Messrs.  Kensington  &  Co.  in  respect  of  the 
dividends  afterwards  paid  thereout  to  the  said  bill-holders ;  sec- 
ondly, if  the  said  sums  of  2495/.  88.  and  8921/.  Is.  Id.  were  not 
satisfied  in  the  manner  mentioned  in  the  first  question,  then, 
whether  the  receipt  by  the  assignees  of  Messrs.  Kensington  &  Co. 

in  the  years  1814  and  1815  of  the  said  sums  amounting  to 
*  229  5000/.  and  2218/.  2s.  Qd.  operated  *  in  law  as  a  satisfaction 

of  the  said  sums  of  2495/.  35.  and  3921/.  Is.  7c/.,  or  whether 
the  assignees  of  Messrs.  Kensington  &  Co.  were  entitlftd  to  apply 
the  said  sums  amounting  to  5000/.  and  2218/.  2s.  6d.  towards 
indenmifying  the  estate  of  Messrs.  Kensington  &  Co.  in  respect 
of  the  dividends  paid  thereout  to  the  said  bill-holders ;  thirdly, 
whether  the  ofiicial  assignee  of  Messrs.  Kensington  &  Co.  was 
entitled  to  any  benefit  of  the  proofs  made  by  the  said  bill-holders 
against  the  estate  of  Messrs.  Bulmer ;  and,  fourthly,  if  the  third 
question  was  answered  in  the  afiirmative,  then  whether  the  official 
assignee  of  Messrs.  Kensington  &  Co.  was  entitled  to  receive  all 
future  dividends  on  the  whole  amount  of  the  said  proofs  until  the 
estate  df  Messrs.  Kensington  &  Co.  should  be  reimbursed  what 
remained  due  to  such  estate  in  respect  of  the  sum  of  35,191/.  12«. 
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2d.  (being  the  amount  of  the  dividends  paid  out  of  such  estate  to 
the  holders  of  the  said  accommodation  bills),  or  whether  such 
assignee  was  entitled  to  receive  all  future  dividends  on  so  much 
only  of  the  said  proofs  as  was  equal  to  tlie  said  sum  of  85,1912. 
12«.  2d.  until  such  estate  should  be  reimbursed  as  aforesaid,  or 
whether  such  assignee  was  entitled  to  receive  all  future  dividends 
on  so  much  only  of  the  said  proofs  as  was  equal  in  amount  to  the 
sum  remaining  due  to  the  estate  of  Messrs.  Kensington  &  Co.  in 
respect  of  the  said  sum  of  85,191/.  12«.  2d,  after  applying  in 
reduction  thereof  the  proceeds  of  all  securities  and  other  receipts 
properly  applicable  to  that  purpose. 

The  case  was  fiilly  argued  before  Lord  Tbubo  when  Lord  Chan- 
cellor, in  December,  1851,  but  his  Lordship  had  not  delivered 
judgment  at  the  time  when  he  resigned  the  Great  Seal.  The 
parties  having  declined  to  accept  his  Lordship's  judgment  after 
his  retirement,  the  appeal  now  came  on  to  be  reheard. 

•  Mr.  Wigram  and  Mr.  Q-oldimid^  for  the  appellants.  —  •  230 
As  to  the  proof  in  respect  of  the  cash  balance  of  24952.  8«., 
and  the  3921/.  1«.  7(2.,  the  amount  of  the  four  bills  which  came 
under  the  same  head,  they  contended  that  these  amounts  must  be 
considered  as  liquidated  by  the  receipt  by  the  assignees  of  Messrs. 
Kensington  &  Co.  of  the  8483/.  11^.  Qd.  previously  to  the  30th  June, 
1813 ;  that  the  course  of  dealing  between  the  firms  showed  that  it 
was  the  duty  of  the  assignees  of  Messrs.  Kensington  &  Co.  to 
apply  the  proceeds  of  each  bill  as  received  in  diminution  of  the 
cash  balance  due  by  Messrs.  Bulmer  ;  that  the  cases  of  Ex  parte 
Hunter^  (a)  Ex  parte  Mavard^  (V)  Ex  parte  Arkletfy  ((?)  which  had 
been  relied  on  by  the  other  side  before  the  Vice-Chancellor, 
related  to  unrealized  securities,  and  did  not  apply  to  the  present 
case. 

As  to  the  right  of  the  official  assignee  of  Messrs.  Kensington  & 
Go.  to  the  benefit  of  the  proofs  made  by  the  bill-holders  under  the 
commission  against  Messrs.  Bulmer,  they  contended  that  the  case 
did  not  fall  within  the  Statute  49  Geo.  3,  c.  121,  §  8,  and  that  as 
to  any  supposed  equity  independent  of  the  statute,  none  such 

(a)  6  Yes.  94. 

(6)  Cookers  Bankrupt  Laws,  Vol.  I.,  p.  120. 

(c)  Cookers  Bankrupt  Laws,  Vol.  I.,  p.  122. 
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existed :  Ex  parte  Matthews^  (a)  CopU  v.  Mxddleton^  (h)  this  latter 
authority  being  opposed  to  Ex  parte  Oreen/woody  (<?)  relied  upon  by 
the  otiier  side  ;  that  at  all  events  the  assignee  of  Messrs.  Kensing- 
ton &  Co.  could  only  prove  for  the  balance  remaining  due  after 
realizing  the  securities.  Ex  parte  BrunakiU.  (dF)  They  also  in- 
sisted that  the  estate  of  Messrs.  Kensington  &  Co.  must 
*  281  account  to  the  estate  of  Messrs.  Bulmer  for  the  *  bills  re- 
mitted in  1814  and  1815,  such  remittance  being  under  the 
circumstances  a  breach  of  trust.  Ex  parte  Bolton^  (e)  Fyler  ▼. 
Fyler,  (^)  Armitage  v.  Baldwin^  (A)  The  Attorney- Q-eneral  v.  The 
Corporation  of  Leicester ^  (i)  Priddy  v.  Bose^  (k)  Burridge  v. 
Bow.  (0 

The  following  cases  were  also  mentioned :  Ex  parte  Marshaly  (m) 
Ex  parte  Sammon,  (n)  Ex  parte  Soper^  (o)  Ex  parte  Bawson^  (p) 
Smith  V.  Wigleyj  (j)  Soutten  v.  SouUen^  (r)  Booth  v.  Booth.  («) 

Mr.  Bussell  and  Mr.  Pryor,  for  the  official  assignee  of  Messrs. 
Kensington  &  Co.,  supported  the  order  appealed  from.  —  They  con- 
tended that  the  assignees  of  Messrs.  Kensington  &  Co.  had  a  clear 
right  to  apply  every  security  which  they  held  in  the  manner  most 
beneficial  to  themselves :  Ex  parte  Hunter  ^  (J)  Ex  parte  Waring  ^  (u) 
Ex  parte  Havard^  and  Ex  parte  Arhley;  (v)  that  the  distinction 
sought  to  be  drawn  between  the  present  and  the  cases  of  Ex  parte 
Havard  and  Ex  parte  Arhley  was  quite  immaterial.  They  also 
insisted,  that  the  surety  being  entitled  to  stand  in  the  place  of  the 
creditor,  the  order  was  correct  in  giving  to  the  estate  of  Messrs. 
Kensington  &  Co.  the  benefit  of  proofs  made  by  the  bill-holders : 
Ex  parte  Greenwood^  (<?)  Ex  parte  Brook  ;  (to)  that  Copis  v.  Mtd- 
dleton  (6)  did  not  touch  the  cas^ 

(a)  6  Ves.  286.  (m)  1  Atk.  129. 

(b)  Turn.  &  R.  224.  (n)  1  Dea.  &  Ch.  664. 

(c)  Buck,  823.  (o)  4  Dea.  &  Ch.  569. 

(d)  4  Dea.  &  Ch.  442.  (p)  Jacob,  274. 

(e)  1  Dea.  &  Ch.  566.  (q)  3  Moore  &  S.  174. 
Ig)  3  Beav.  660.  (r)  6  B.  &  A.  862. 
(h)  6  Beav.  278.  (»)  1  Beav.  126. 

(0   7  Beav.  176.  (0  6  Ve«.  94. 

(A:)  3  Mer.  86.  («)  19  Ves.  846 ;  2  Rose,  182. 

(0  1  Y.  &  C.  C.  C.  188. 

(p)  Cookers  Bankrupt  Laws,  Vol  I.,  pp.  120,  122 ;  Christian  on  Bankrupt 
Law,  Vol.  n.,  pp.  404,  405. 
(to)  2  Rose,  334. 
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^They  also  mentioned  and  commented  on  Butcher  y.    *282 
Churchill,  (a)  Sx  parte  Turner,  (6)  Simson  v.  Ingham,  (c) 
Pease  v.  Hirst,  (d)  Henniker  v.  Wigg.  (e) 

Mr.  Wigram  replied. 

May  7. 

The  Lord  Chancellor. — This  is  a  petition  of  appeal  from  an 
order  in  bankruptcy  made  by  Lord  Justice  Knight  Bruce  when 
Yice-Chancellor :  it  was  heard  by  Lord  Truro,  when  he  held  the 
Great  Seal,  but  judgment  had  not  been  given  by  his  Lordship 
when  he  retired;  and  the  parties  having  refused  to  accept  his 
judgment  after  his  resignation,  the  case  was  necessarily  reheard 
before  me. 

The  transactions  to  which  the  petition  relates  are  of  a  very 
remote  date,  arising  out  of  two  bankruptcies  in  the  year  1812.  On 
the  22d  July,  in  that  year,  a  commission  of  bankrupt  issued 
against  Kensington  &  Go.  who  were  bankers  in  London ;  and  on 
the  6th  August  following,  a  commission  of  bankrupt  issued  against 
Bulmer  &  Co.,  ship-owners  at  South  Shields.  Kensington  &  Co. 
and  Bulmer  &  Go.  were  both  duly  found  and  declared  bankrupts. 
Bulmer  &  Co.  had  dealt  largely  with  Kensington  &  Co.,  employing 
them  as  their  bankers.  The  present  appeal  coming  on  before  me 
under  the  provisions  of  the  sixteenth  section  of  the  Bankrupt  Law 
Consolidation  Act,  all  the  facts  are  stated  in  a  special  case,  to 
which  therefore  I  will  refer,  in  order  to  ascertain  the  nature  of  the 
dealings  of  these  parties. 

[His  Lordship  here  stated  the  several  facts  above  men- 
tioned *  as  they  appeared  on  the  special  case ;  and  after    *  288 
reading  the  order  of  the  Yice-Chancellor  of  the  Ist  Febru- 
ary, 1860,  proceeded  as  follows :  —  ] 

The  question  which  I  have  to  decide  is,'  whether  the  order  I 
have  just  read  is  correct.  The  assignees  of  Bulmer  &  Co.,  the 
appellants,  contend  that  it  is  erroneous  ;  they  say,  first,  as  to  the 
two  sums  of  24952.  8«.  and  8921Z.  Is  Id.,  making  together  6416Z. 

(a)  14  Ves.  667.  (d)  10  B.  &  C.  122. 

(b)  8  Ves.  243.  (e)  4  Q.  B.  792. 

(c)  2  B.  &  0.  65. 

[  188  ] 


*  288  CASES  IN  CHANCEBT. 

4:8.  7(2.,  that  this  was  a  cash  balance,  and  must  be  treated  as  hay- 
ing been  liquidated  bj  the  first  sums  received  from  the  deposited 
securities,  and  so  that  nothing  is  due  on  that  head  ;  secondly,  they 
say,  that  the  bills  remitted  in  1814  and  1815  after  the  bankruptcy 
of  Bulmer  &  Co.  were  remitted  under  an  erroneous  impression 
that  Bulmer  &  Co.  were  solvent,  and  they  say  that  these  bills 
constituted  part  of  the  assets  of  Bulmer  &  Co.,  and  so  must  be 
accounted  for  in  full  by  the  estate  of  Kensington  &  Co ;  and, 
thirdly,  they  say,  that  the  assignee  of  Kensington  &  Co.  cannot 
be  admitted  to  prove  in  respect  of  what  their  estate  has  paid  to 
the  bill-holders,  inasmuch  as  the  case  does  not  come  within  the 
terms  of  the  statute  as  to  sureties,  and  at  all  events  that  if  he 
is  entitled  to  any  proof,  it  can  only  be  to  stand  in  the  place  of 
the  bill-holders  to  the  extent  of  a  proof  for  617 SI.  is.  4<2. 

With  respect  to  the  first  point,  the  proof  admitted  for  the  two 
sums  making  together  the  sum  of  64162.  4^.  7(2.,  that  turns  on  the 
question  whether  the  debt  due  at  the  bankruptcy  of  Bulmer  A  Co. 
must  be  considered  as  having  been  liquidated  by  the  first  sums 
which  came  to  the  hands  of  the  assignees  of  Kensington  &  Co. 
from  the  deposited  securities.  On  behalf  of  the  assignees  of  Bul- 
mer &  Co.,  it  was  argued  that  the  bills  deposited  with  Kensington 

&  Co.  were  so  deposited  in  order  thereby  to  meet  all  their 
*  234  liabilities  on  account  of  Bulmer  &  Co.,  *  and  so  that  the 

first  sums  actually  realized  must  be  considered  as  liquidating 
the  earlier  debt ;  that  the  assignees  of  Kensington  &  Co.  had  no 
right  to  treat  the  debt  as  continuing,  and  to  keep  the  proceeds  of 
the  deposited  securities  as  a  fund  to  meet  their  growing  liabilities 
arising  from  their  accommodation  acceptances ;  but  this  is  a  prop- 
osition which  those  now  representing  the  estate  of  Bulmer  &  Co. 
cannot  successfully  maintain.  Where  two  firms  deal  together  as 
these  firms  dealt,  the  one  making  payments  for  and  accepting  bills 
for  the  accommodation  of  the  other,  receiving  cash  and  bills  from 
the  accommodated  firm  by  way  of  payment  of  and  security  for  the 
outlay  and  liabilities  made  and  incurred,  the  question  how  the  pro- 
ceeds of  the  bills  so  remitted  by  way  of  security  are  to  be  applied, 
must  depend  on  the  contract  of  the  parties  expressed  or  implied. 
If  there  is  any  express  stipulation  on  the  subject,  that  must  of 
course  prevail,  but  in  the  present  case  there  was  no  express  stipula- 
tion :  the  contract  of  the  parties  can  only  be  ascertained  by  reason- 
ing backwards  from  their  acts,  by  seeing  what  their  conduct  has 
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been,  and  thence  inferring  what  it  was  they  had  agreed  to  do. 
The  course  of  dealing  is  stated  in  the  case  thus :  [His  Lordship 
here  read  from  the  special  case  the  statement  on  this  point,  as 
above  set  out]  :  and  the  question  is,  what  is  fairly  to  be  inferred 
from  this  course  of  dealing  as  to  the  terms  on  which  the  parties 
had  agreed  to  deal. 

Bulmer  &  Co.'s  assignees  say  that  the  fair  presumption  is,  that 
the  parties  had  agreed  that  the  proceeds  of  each  bill  as  it  was  paid 
should  be  applied  as  far  as  it  would  go  in  discharge  of  the  cash 
balance,  that  this  was  the  course  of  dealing  actually  pursued,  and 
must  therefore  be  assumed  to  have  been  followed  in  pursuance  of 
actual  contract.  This  proposition,  however,  though  to  a  great 
extent  well  founded,  must  yet  be  qualified.  So  long  as 
*  both  firms  remained  solvent,  or  rather  apparently  solvent,  *  235 
there  was  no  reason  for  any  mode  of  applying  the  proceeds 
of  the  bills  deposited  by  Bulmer  &  Co.,  other  than  that  actually 
adopted.  Unless  there  was  some  positive  stipulation  for  a  difier- 
ent  application  of  the  proceeds,  Kensington  &  Co.  would  naturally, 
I  might  almost  say  necessarily,  apply  them  as  the  case  finds  that 
they  were  applied,  that  is,  in  discharge  of  the  debt  due  to  them 
from  time  to  time :  there  was  no  other  rational  mode  of  keeping 
such  an  account  between  parties  who  supposed  each  other  to  be 
solvent.  But  the  question  is,  whether  from  such  a  course  of  deal- 
ing it  is  reasonable  to  infer  an  agreement  which  should  control  or 
regulate  the  mode  of  applying  the  proceeds  of  the  bills  in  the  event 
of  bankruptcy,  —  an  agreement  which  should  prevent  the  party 
having  made  a  payment  as  surety,  from  insisting  against  the 
bankrupt  principal  on  the  same  rights  on  which  he  might  have 
insisted  in  the  absence  of  contract :  I  think  this  would  be  a  very 
unreasonable  inference.  The  bankruptcy,  first  of  Kensington  & 
Co.,  and  then  of  Bulmer  &  Co.,  so  completely  disturbed  all  the 
arrangements  su];)sisting  between  them,  that  it  would  be  unsafe 
and  unjust  to  infer  from  what  had  been  done  previously  any  agree- 
ment as  to  what  should  be  done  in  a  state  of  circumstances  alto- 
gether difierent. 

The  question  must  therefore  be  dealt  with  on  the  footing  of 
there  being  in  the  existing  state  of  things  no  special  agreement 
r^ulating  the  appropriation  of  the  fund ;  and  in  such  a  case  the 
doctrine  of  the  Court  is  clear,  that  the  creditor  holding  a  security 
is  entitled  to  apply  it  in  discharge  of  whatever  liability  of  the 
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bankrupt  he  may  think  fit.    The  authorities  referred  to  on  this 
subject  in  the  argument  are  conclusive :   I  allude  particn- 

*  286   larly  to  the  case  of  Ex  parte  Hunter^  (a)  •  and  to  the  two 

cases  of  Ex  parte  Havard  and  Ex  parte  Arkley.  (i)  It  was 
indeed  attempted  to  distinguish  the  present  case  from  those  de- 
cisions, because  here,  before  the  first  dividend  was  paid  under  the 
bankruptcy  of  Kensington  &  Go:,  namely,  on  the  30th  June,  1813, 
the  assignees  of  Kensington  &  Go.  had  realized  from  the  securities 
a  sum  of  8483/.  11«.  6(2.,  being  more  than  sufficient  to  discharge 
the  original  cash  balance  of  6416Z.  4«.  Id, ;  and  it  was  contended 
that  the  sum  so  realized  was  necessarily  applicable  to  the  liqui- 
dation of  the  then  existing  debt,  that  at  the  times  of  the  receipt 
of  the  sums  making  up  the  8483Z.  lis.  6d.  there  was  no  cer- 
tainty that  Bulmer  &.  Go.'s  estate  might  not  discharge  all  the 
acceptances,  and  so  that  Kensington  &  Co.  had  no  right  to  re- 
tain cash  actually  received  to  meet  what  was  only  a  possible 
contingent  liability.  I  do  not,  however,  feel  the  force  of  this 
ailment.  The  right  of  the  creditor  to  appropriate  his  securities 
is  a  right  which  accrues  to  him  and  is  fixed  at  the  bankruptcy  of 
his  debtor,  and  must  be  regulated  by  the  state  of  the  account  then, 
not  by  what  may  be  its  state  at  any  subsequent  time.  To  say  that 
the  creditor  may  at  the  bankruptcy  of  his  debtor  appropriate  his 
securities  to  whatever  part  of  the  debts  and  liabilities  of  the 
debtor  he  may  think  fit,  and  yet  to  say  that  he  must  apply  the 
proceeds  when  received  in  discharge  of  the  earlier  debt,  is  to  assert 
two  contradictory  propositions.  If  Kensington  &  Go.  had  not 
become  bankrupt,  then,  on  the  bankruptcy  of  Bulmer  &  Go.,  which 
happened  on  the  6th  August,  1812,  they  would  have  been  entitled 
to  say.  We  shall  hold  our  securities  to  meet  our  accruing  liabilities 
on  the  acceptances,  and  shall  prove  for  our  cash  balance.  That 
which  Kensington  &  Go.  might  have  said,  their  assignees  may  say ; 
they  were  entitled  on  the  bankruptcy  of  Bulmer  &  Go.  to  hold  the 

securities  to  meet  the  demands  arising  on  the  proofs  of 

*  237   *  the  bill-holders,  just  as  Kensington  &  Go.  themselves 

might  have  done  if  they  had  remained  solvent.  The  argu- 
ment proceeded  on  the  assumption,  that  whenever  money  of  a 
debtor  comes  in  ordinary  course  of  dealing  into  the  hands  of  his 
creditor,  it  must  necessarily  be  deemed  to  have  so  come  in  order 

(a)  6  Ves.  94. 

(6)  Cookers  Bankrapt  Laws,  Vol,  I.,  pp.  -120, 122. 
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to  its  being  applied  towards  liquidation  of  the  debt ;  but  there  is 
no  such  legal  necessity.  No  doubt  in  the  common  transactions  of 
mankind  that  will  be  its  ordinary  application  ;  but  parties  standing 
towards  each  other  in  the  relation  of  debtor  and  creditor  may 
surely  agree  that  money  received  by  the  latter  shall  have  a  specific 
destination,  shall  be  applied  to  liquidate  a  particular  class  of  debts, 
whether  existing  or  accruing,  instead  of  being  treated  as  general 
payments  on  account  of  sums  due ;  and  the  rule  in  bankruptcy 
as  to  the  right  of  the  creditor  to  appropriate  his  securities,  puts 
the  parties  in  the  same  position  towards  each  other  as  if  they  had 
contracted  for  a  right  to  make  such  an  appropriation.  All  the 
securities  deposited  by  Bulmer  &  Co.  were  so  deposited  in  order  to 
enable  Kensington  &  Co.  to  meet  all  their  liabilities ;  and  when 
Bulmer  &  Co.  became  bankrupt,  Kensington  &  Co.,  or  their 
assignees,  had  a  right  to  say  to'  which  of  those  liabilities  the 
deposits  should  be  applied.  The  order,  therefore,  authorizing  the 
petitioner,  as  assignee  of  Kensington  &  Co.,  to  prove  for  the  two 
sums  of  24952.  8«.  and  S921Z.  1«.  Td.,  making  together  the  sum  of 
64162.  4«.  7rf.,  was  perfectly  correct. 

The  order  then  proceeds  to  give  to  the  assignee  of  Kensington 
&  Co.  the  benefit,  as  to  any  future  dividends  from  the  estate  of 
Bulmer  &  Co.,  of  the  proofs  made  against  that  estate  by  the  bill- 
holders,  until  by  means  thereof  he  shall  have  received 
repayment  of  the  excess  *of  the  dividends  paid  by  the  *2S8 
estate  of  Kensington  &  Co.  to  the  bill-holders  above  the 
said  sum  of  28,4182.  7«.  10^.  The  question  is,  whether  this  part 
of  the  order  is  right :  I  think  it  is.  The  estate  of  Bulmer  &  Co.  is 
the  fund  primarily  liable  to  pay  the  bill-holders :  it  has  in  fact 
paid  them  ratably  with  the  other  creditors  ten  shillings  in  the 
pound :  the  estate  of  Kensington  &,  Co.  has  paid  the  bill-holders 
the  remaining  ten  shillings,  and  so  has  paid  them  in  full.  This 
brings  them  directly  within  the  statute ;  for  I  cannot  attach  any 
weight  to  the  argument  that  Kensington  &  Co.  neither  paid  the 
bills  in  full  nor  paid  a  part  in  discharge  of  the  whole.  They  paid 
the  debt,  the  whole  debt,  within  the  meaning  of  the  statute,  when 
they  paid  all  which  the  estate  of  the  principal  debtor  had  not  paid, 
and  so  relieved  that  estate  from  any  further  demand.  If  they  had 
literally  paid  the  whole,  they  would  have  been  entitled  to  the  ben- 
efit of  the  whole  proof  made  by  the  bill-holders :  this  was  expressly 
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decided  in  Ex  parte  Brook,  (a)  As  it  was,  they  paid  half,  being 
all  which  remained  due,  and  so,  according  to  the  express  provision 
of  the  statute,  are  entitled  to  stand  in  the  place  of  the  creditor  as 
to  the  future  dividends  until  by  means  of  those  dividends  they  have 
been  fully  satisfied.  It  was  argued  that  they  ought  to  be  treated 
as  having  a  proof  only  for  the  excess  now  remaining  due,  and  so 
should  receive  dividends  only  on  that  reduced  proof;  but  this  is 
not  what  the  statute  contemplates :  it  puts  the  surety  in  the  place 
of  the  creditor.  If  the  estate  of  Kensington  &  Co.  had  paid  no 
more  than  the  amount  covered  by  the  securities  which  they  held, 
leaving  the  surplus  still  due  to  the  bill-holders,  the  bill-holders 
would  have  been  entitled  to  receive  dividends  on  the  full  amount 
of  their  proofs  until  thereby  their  demands  were  fully  dis- 
*  239  charged.  The  *  estate  of  Kensington  &  Co.  is  by  virtue  of 
the  statute  substituted  for  the  bill-holders,  and  so  the  order 
is  perfectly  right. 

I  have  not  referred  to  the  second  point  made  by  the  counsel  for 
the  appellants;  namely,  that  the  estate  of  Kensington  &  Co.,  before 
it  can  be  admitted  to  receive  any  dividend,  must  first  account  for 
the  bills  remitted  in  1814  and  1815  by  the  assignees  of  Bulmer  & 
Co.  to  the  assignees  of  Kensington  &  Co.  Those  bills,  which  real- 
ized to  the  assignees  of  Kensington  A  Co.  for  the  benefit  of  their 
estate  a  sum  of  8228Z.  9^.  2(2.,  were,  it  was  contended,  part  of  the 
assets  of  the  estate  of  Bulmer  &  Co.,  possessed  by  the  assignees  of 
Kensington  &  Co.  with  fiill  knowledge  of  its  nature  and  quality, 
and  for  which  therefore  they  are  responsible.  Owing  to  the  great 
lapse  of  time  since  these  transactions  took  place,  it  is  impossible 
to  ascertain  the  exact  circumstances  under  which,  or  the  reasons 
for  which,  the  bills  in  question  were  remitted.  Probably,  the  sug- 
gestion that  it  happened  because  all  parties  supposed  the  estate  of 
Bulmer  &  Co.  to  be  solvent,  may  be  well  founded ;  but  I  do  not 
think  it  necessary  to  speculate  on  this  subject,  as  the  question  can- 
not be  raised  on  the  present  petition.  The  official  assignee  of 
Kensington  &  Co.  does  not  dispute  his  liability  to  give  credit  for 
the  sums  thus  remitted.  This  he  has  done ;  and  if  the  assignees 
of  Bulmer  &  Co.  assert  any  further  right,  they  must  take  other 
steps :  it  cannot  be  asserted  in  the  mode  now  proposed  by  setting 

(a)  2  Rose,  dd4. 
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up  an  alleged  misapplication  of  the  assets  of  Bnlmer  &  Co.  as  a 
bar  to  this  right  of  proof. 

The  result  is,  that  the  present  appeal  must  be  dismissed,  and 
the  respondents  must  have  the  costs  of  the  hearing  before  me ; 
but  I  shall  not  give  them  the  costs  of  the  hearing  before  Lord 
Tbubo. 


•STONE  V.  DAVIES.  *  240 

1858.    Jane  28.    Before  the  Lords  Justicbs. 

Where  more  than  two  folios  in  one  place  are  introduced  by  amendment  into  a 
bill,  it  must  be  reprinted. 

Mr.  M.  a.  Shee  applied  for  a  direction  to  the  clerk  of  records 
and  writs  to  file  an  amended  bill,  which  that  officer  had  declined 
to  file,  on  the  ground  that  the  amendments,  introduced  at  one 
place,  exceeded  two  folios. 

The  eighth  section  of  the  16  &  16  Yict.  c.  86,  enacts,  that  where, 
according  to  the  present  practice  of  the  Court,  an  amendment  of  a 
bill  or  claim  may  be  made  without  a  new  engrossment  thereof,  or 
under  such  other  circumstances  as  shall  be  prescribed  by  any  gen- 
eral order  of  the  Lord  Chancellor  in  that  behalf,  a  bill  or  claim 
may  be  wholly  or  partially  amended  by  written  alterations.  In, 
support  of  the  application  it  was  submitted,  that  the  old  rule  as  to 
the  insertion  of  two  folios  was  not,  in  its  nature,  applicable  to  the 
present  practice,  inasmuch  as  the  interleaving  of  the  printed  copies 
of  the  bill,  filed  and  served,  permitted  the  introduction  of  more 
than  two  folios  without  inconvenience.  The  original  bill  had  cost 
15/.  in  printing. 

The  Lord  Justice  Turner  said  that  some  rule  must  be  adopted, 
otherwise  the  Court  must  in  each  case  examine  the  length  of  the 
amendments,  and  determine  whether  they  interfered  with  the  legi- 
bility of  the  printed  bill.  The  Com-t  had  no  authority  to  make  a 
new  rule  on  the  subject. 

The  Lord  Justice  Enight  Bruce  concurred,  and  the  application 
was  refiised. 
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*241    ♦.In  the  Matter  of  The  MIDLAND  UNION,  BURTON- 
*  UPON  -  TRENT,    ASHB  Y  -  DE  -  L  A  -  ZOUCH,     AND 
LEICESTER  RAILWAY  COMPANY; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDINO- 

UP  ACTS. 

SIR  WM.  PEARSON'S  EXECUTORS'   CASE. 

1862.    December  20.    Before  the  Lords  Justices  Sir  J.  L.  Kniqht  Bruce  and 

Lord  Cranworth. 

1853.    January  15.    Before  the  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Justices  Sir  J.  L.  Knioht  Bruce  and  Sir  George  Turner. 

At  some  of  the  meetings  of  the  managing  committee  of  a  provisionally  regis- 
tered railway  company,  at  which  A.,  one  of  the  committee,  was  present,  it 
was  resolved,  that  certain  proceedings  should  be  advertised.  At  another 
meeting,  attended  by  four  of  the  body,  but  not  by  A.,  it  was  resolved  that  a 
circular  should  be  sent  to  the  members  of  the  provisional  committee,  which 
included  the  members  of  the  managing  committee,  stating  that,  on  payment 
of  160^.  each,  they  should  be  released  from  all  liability.  A.  and  others  paid 
this  amount,  and  A.  never  attended  any  subsequent  meeting.  Meetings  of 
the  managing  committee  were  afterwards  held,  at  which  some  of  these  pay- 
ments were  referred  to,  and  the  terms  of  the  circular  were  recognized  and 
acted  upon.  The  company  was  wound  up,  under  the  Winding-up  Acts,  and 
it  appeared  that  one  of  the  provisional  committee  had  been  compelled,  by 
proceedings  at  law,  to  pay  the  bill  of  the  advertising  agent :  Hdd,  that  A. 
was  primd  facie  liable  for  some  part  of  the  demand,  and  was  not  exonerated 
by  his  payment  of  160Z.,  and  the  subsequent  conduct  of  his  co-committee- 
men,  but  had  been  properly  placed  on  the  list  of  coutributories.^ 

This  was  an  appeal  from  a  decision  of  Vice-Cliancellor  Stuart, 
removing  the  names  of  the  respondents  from  the  list  of  contribu- 
tories  to  the  above  company,  and  directing  the  official  manager  to 
pay  to  the  respondents  their  costs  of  the  proceedings  before  the 
Master. 

The  company  (which  was  provisionally  registered  in  1846)  was 

an  association  for  obtaining  an  Act  of  Parliament  to  authorize  the 

construction   of  a  railway  from  Atherstone,  in  Warwick- 

*  242    shire,  to  Ashby-de-la-Zouch.     *  Sir  William  Pearson  was  a 

member  of  the  committee  of  management,  which 'consisted 

>  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1121-1124;  Sharp  and  Jameses  Case, 
1  De  G.,  M.  &  G.  565,  and  cases  in  note  (1). 
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of    ten    persons,    appointed    from    the    provisional    committee- 
men. 

The  committee  of  management  had  many  meetings  for  transact- 
ing business  with  a  view  to  the  formation  of  the  company,  and  at 
these  meetings  orders  were  given  by  the  persons  present. 

At  one  of  these,  held  on  the  17th  of  October,  1845,  at  which  Sir 
William  Pearson  was  present,  a  secretary  was  appointed  at  a  salary 
of  800/.  per  annum  (which  had  been  paid),  and  200  shares  were 
allotted  to  each  member  of  the  provisional  committee. 

Sir  William  Pearson  also  attended  at  meetings  held  on  the  18th 
and  21st  of  October. 

At  a  subsequent  meeting,  held  on  the  22d  of  October,  at  which 
Sir  William  Pearson  attended,  the  following  resolutions  were 
passed:  ^^  That  the  business  of  the  company  be  carried  on  at  No. 
18,  Abingdon  Street,  Westminster,  so  soon  as  the  possession  can 
be  had.  That  Sir  William  Pearson  having  viewed  the  premises 
and  reported  the  same  convenient  and  necessary  for  carrying  on 
the  business  of  this  company,  resolved,  that  the  rent  to  be  paid  for 
the  use  of  one-third  of  the  same  for  one  year  shall  be  the  sum  of 
226{.  18«.  4(2.,  commencing  from  the  time  of  possession  being 
given  to  this  company.  That  the  secretary  do  forthwith  proceed 
to  furnish  the  said  premises  in  a  fit  and  suitable  manner  for  the 
purpose  of  the  business  of  the  company,  and  that  he  be  empowered 
to  give  proper  directions  accordingly." 

At  another  meeting,  held  on  the  29th  of  October,  at 
which  Sir  William  Pearson  was  present,  it  was  resolved  *  that    *  248 
the  report  of  the  engineer,  Mr.  Vignoles,  should  be  entered 
on  the  minutes,  and  published  in  the  usual  morning  papers  of  the 
following  day  and  in  the  railway  weekly  papers,  under  the  direc- 
tion of  Mr.  Baxter,  the  solicitor. 

At  a  meeting  held  on  the  22d  of  December,  1845,  it  was 
resolved,  that,  in  consequence  of  the  secretary's  report  of  the  small 
amount  of  deposits,  the  project  should  be  postponed  imtil  the  then 
next  session  of  Parliament ;  that  all  further  expenditure  on  ac- 
count of  the  company  should  cease  from  that  day,  except  such  as 
might  be  specially  ordered  by  the  board ;  and  that  the  secretary 
should  obtain  forthwith  an  account  of  all  outstanding  debts  and 
liabilities  of  the  company. 

On  the  24th  of  January,  1846,  there  was  another  meeting,  at 
which  Sir  William  Pearson  was  present,  and  at  which  it  was 
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resolved,  "  That  the  deposits  at  the  different  bankers  be  paid  orer 
to  the  private  account  of  Charles  Holte  Bracebridge,  Esq.,  and 
repaid  by  him  (instead  of  the  bankers)  to  the  claimants,  less  2«. 
per  share,  to  be  retained  for  preliminary  expenses." 

At  another  meeting,  held  on  the  4th  of  March,  1846,  at  which 
Sir  William  Pearson  was  present,  it  was  resolved,  that  a  circular 
should  be  sent  to  all  the  provisional  directors,  requesting  them  to 
meet  on  the  12th  day  of  March,  to  confer  on  measures  to  meet  the 
pressing  demands  of  the  creditors  of  the  company,  and  that  the 
letter  should  state  that  a  balance  sheet  of  the  affairs  and  liar 
bilities  of  the  company  would  be  laid  before  the  meeting. 

A  meeting  was  accordingly  held  on  the  12th  of  March, 
which  was  attended  by  Sir  William  Pearson,  and  at 
•  244  *  which  it  was  resolved,  that  a  letter  should  be  sent  to 
different  allottees ;  that  certain  payments  should  be  made 
to  persons  who  had  acted  as  brokers ;  that  the  final  consideration 
of  the  accounts  and  the  calls  upon  the  directors  should  be  post- 
poned, and  that  checks  should  be  drawn  in  accordance  with  the 
foregoing  resolutions  to  the  amount  of  752. 

At  a  meeting  held  on  the  1st  of  July,  1846,  and  attended  by 
four  members  of  the  managing  committee,  but  at  which  Sir  Wil- 
liam Pearson  was  not  present,  it  was  resolved  as  follows :  "  That 
the  secretary  having  ascertained  that  the  present  outstanding 
claims  of  this  company  amount  to  57632.  10«.  7(2.,  after  deducting 
the  assets,  the  same  be  equally  divided  between  the  following  pro- 
visional directors,  and  payment  requested  within  fourteen  days 
from  the  present  date."-  The  resolution  then  set  forth  a  list  of 
names,  including  those  of  Sir  William  Pearson  and  Mr.  Norbury, 
whose  case  is  reported,  5  De  Oex  &  Smale,  423.  The  resolution 
proceeded  thus :  "  That  the  following  draft  of  a  letter  which  has 
been  submitted  to  this  meeting  be  adopted,  and  that  the  secretary 
forward  a  copy  of  the  same  to  each  of  the  above  shareholders :  — 

"  *  Midland  Union  Railway. 
"  '  Sir,  —  The  total  liabilities  of  this  company  having  been  at 
length  ascertained,  I  am  instructed  to  inform  you  that  the  amount 
due  to  creditors  after  deducting  sundry  small  sums  obtained  from 
shareholders  is  5760Z.,  and  that  your  share  of  the  same  as  one  of 
the  provisional  directors  is  160Z.  On  payment  of  the  above  sum 
you  will  be  released  from  all  further  liability,  and  the  balance,  if 
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any,  which  may  accrue  after  the  settiement  of  the  claims  upon  the 
company  will  be  returned  to  you.  As  the  creditors  can  no 
longer  be  put  off,  and  legal  proceedings  *  against  individual  *  245 
members  of  the  committee  may  be  expected,  I  am  instructed 
to  request  that  you  will  without  delay  —  say  within  ten  days — pay 
the  above  amount  to  the  bankers  of  the  company,  Messrs.  Glyn, 
Halifax,  &  Co.,  Lombard  Street,  London.  It  will  be  satisfactory  to 
you  to  learn  that  the  solicitor  of  the  company  has  very  hand- 
somely withdrawn  all  claim  for  professional  services.  The 
aggregate  amount,  therefore,  includes  only  his  actual  expenses  out 
of  pocket. 

^^  ^  I  am,  &c., 

"  *  WnjJAM  BENIGHT,  Secretary.' " 

A  letter  in  this  form  was  accordingly  sent  to  the  directors  speci- 
fied in  the  resolution,  and  among  others  to  Sir  William  Pearson, 
who  paid  the  1601.  thereby  demanded,  and  did  not  attend  any 
subsequent  meeting,  or  interfere  further  in  the  affairs  of  the 
company. 

On  the  30th  of  July,  1846,  a  meeting  of  the  managing  committee 
was  held,  at  which  a  sub-committee  was  appointed  to  investigate 
the  accounts  and  to  compromise  as  far  as  possible  the  claims 
against  the  company ;  and  it  was  resolved  that  one  of  the  provi- 
sional directors  named  in  the  resolution  of  the  1st  of  July,  and 
whose  solicitor  had  attended,  should  be  released  from  all  further 
liability  on  the  payment  of  160Z.,  and  that  the  offer  of  payment  of 
the  same  sum  should  be  accepted  from  another  provisional  com- 
mittee-man named  in  the  resolution,  and  that  the  secretary  should 
be  empowered  to  write  to  that  effect,  and  hj  the  authority  of  that 
meeting  guarantee  those  two  gentlemen,  on  such  payment,  from 
all  claim  on  the  part  of  the  creditors  of  the  company. 

At  a  subsequent  meeting  it  was  resolved  that  lOOZ.  apiece 
should  be  provided  by  the  managing  committee-men  *  to  *  246 
form  a  fund  for  ready  money  to  make  the  best  compromise 
practicable  with  Mr.  Yignoles,  the  engineer ;  and  in  pursuance  of 
the  resolutions  then  passed,  the  solicitor  to  the  company  advanced 
1300Z.,  which  he  paid  to  the  engineer  by  way  of  compromise.  He 
claimed  to  be  a  creditor  of  the  company  to  that  amount. 

Sir  William  Pearson  had  died,  and  the  respondents  were  his 
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executors,  and  as  such  had  been  placed  by  the  Master  on  the  list 
of  contributories. 
The  Vice-Chancellor  ordered  their  names  to  be  removed  from 

« 

the  list,  on  the  ground  that  the  members  of  the  managing  com- 
mittee who  met  after  Sir  William  Pearson  had  paid  his  160{. 
could  not  be  supposed  to  be  ignorant  of  the  secretary's  letter,  and 
of  the  payment  made  by  Sir  William  Pearson  in  pursuance  of  that 
communication,  especially  as  they  were  found  referring  to  similar 
payments  made  by  other  individuals  to  whom  similar  letters  bad 
been  sent,  and  affirming  the  agreement  contained  in  the  letter. 

The  official  manager  appealed  from  this  decision. 

In  the  course  of  the  argument  before  their  Lordships,  a  question 
arose,  whether,  independently  of  the  effect  of  the  circular  and  the 
payment  of  the  160Z.,  Sir  William  Pearson  was  liable  to  contribute, 
it  being  contended  that  the  evidence  was  insufficient  to  charge  him 
in  respect  of  the  payment  made  to  the  engineer.  On  referring  to 
the  proceedings  in  the  Master's  office,  the  counsel  for  the  official 
manager  pointed  out  a  payment  to  a  Mr.  Baily,  the  advertising 
agent  of  the  committee,  for  which,  or  some  part  of  which,  they 

contended  Sir  William  Pearson  was  clearly  liable. 
*  247        *  The  respondents'  counsel  objected  that  this  was   a 
.    ground  which  had  not  been  previously  suggested,  and  which 
they  had  had  no  opportunity  of  contesting. 

Mr.  Roxburgh  and  Mr.  W.  Morris  supported  the  appeal. 

Mr.  Darnel  and  Mr.  Selwyn  appeared  for  the  respondents. 

Blount  V.  HipkinSj  i(a)  CarricV%  Case,  (Ji)  Captain  Tanner* s 
Case,  (<?)  and  Norhury^  Case  (d)  were  cited. 

The  Lord  Justice  Lord  Cranworth.  —  We  will  dispose  of  this 
K^ase  at  once,  as  far  as  we  can.  This  is  an  appeal  from  an  order  of 
Vice-Chancellor  Stuart,  by  which  he  reversed  a  decision  of  the 
Master,  placing  Sir  William  Pearson's  executors  on  the  list  of 
contributories.  Now,  in  order  to  place  the  name  of  Sir  William 
Pearson's  executors  on  the  list  of  contributories,  it  must  be  estab- 
lished that  some  debt  is  due  and  owing  from  the  members  of  this 

(a)  7  Sim.  43,  61.  (c)  6  De  G.  &  S.  182. 

(6)  1  Sim.  N.  S.  606.  (d)  Ih.  423. 
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company.  I  use  the  word  company  for  the  want  of  a  better  name ; 
although  I  do  not  think  that  a  proper  mode  of  designating  the 
body  of  persons  engaged  in  the  project  here  in  question.  It  must 
be  shown  that  some  debts  are  due  from  these  persons,  designated 
the  company,  to  some  of  which  Sir  William  Pearson's  executors 
are  liable  to  contribute.  Before  Vice-Chancellor  Stuart  it  was 
not  contested,  or  was  barely  contested,  and  indeed  was  almost  if 
not  quite  admitted,  that  Sir  William  Pearson  had  been  at 
one  time  liable  to  some  of  the  debts  *  still  remaining  unsat-  *  248 
isfied.  But  it  was  said  that  the  respondents  ought  not  to  be 
placed  on  the  list  of  contributories,  because  an  arrangement  took 
place  whereby  that  original  liability  of  Sir  William  Pearson  was, 
in  favour  of  him  or  his  executors,  discharged  by  payment  of  1602. 

That  transaction  was  of  this  nature.  The  company  was  to  have 
been  established  at  the  end  of  1845,  but  funds  were  not  raised,  and 
the  company  was  not  formed.  The  gentlemen  acthig  as  the  man- 
aging committee  met  from  time  to  time  to  consider  the  best  course 
that  could  be  pursued.  In  July,  1846,  a  resolution  was  come  to, 
that  application  should  be  made  to  all  the  members  of  the  provi- 
sional committee,  which  included  the  managing  committee,  calling 
on  them  to  contribute  1602.  in  full  liquidation  of  all  demands. 
The  meeting  at  which  that  resolution  was  come  to  was  attended 
by  four  members  of  the  managing  committee,  of  whom  Sir  William 
Pearson  was  not  one.  They  directed  a  letter  to  that  effect  to  be 
written  by  their  secretary  to  every  member.  Accordingly  a  letter 
was  written  to  every  member  of  the  provisional  committee,  some 
thirty  or  forty,  including  among  them  Sir  William  Pearson,  who 
was  also  a  member  of  the  managing  committee. 

If  it  be  assumed  that  there  were  debts  to  be  liquidated,  to 
which  Sir  William  Pearson  was  liable,  as  between  himself  and  the 
creditors,  and  therefore  of  course  as  between  himself  and  the 
others  with  whom  he  was  jointly  liable,  I  confess  that  the  argu- 
ment which  has  been  addressed  to  us  against  the  view  of  the  case 
on  which  the  Vice-Chancellor  decided  it,  is  to  my  mind  insupera- 
ble. The  letter  of  the  Ist  of  July  came,  not  from  the  four  who 
authorized  it,  but  from  the  secretary.  What  is  the  meaning  of 
that  letter  ?  It  means,  "  I,  the  secretary  of  the  Midland 
Union  Railway  Company,  or  the  projected  *  Midland  Union  *  249 
Bail  way  Company,  call  upon  each  of  you  to  pay  160/.,  and 
you  shall  be  exonerated  from  further  liability."     That  might  have 
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been  a  good  exoneration  to  persons,  who,  being  subject  to  a  doubt- 
ful liability,  were  called  upon  by  those  whose  liability  was  admitted, 
offering,  on  payment  of  160Z.,  to  exonerate  the  persons  whose 
liability  was  doubtful.  As  addressed  to  such  persons,  the  letter  is 
intelligible.  But,  as  between  the  secretary  and  those  members  of 
the  mafiaging  committee  who  are  ex  cancessia  the  parties  liable,  the 
letter  seems  nugatory.  It  is  only  a  statement  to  them  from  their 
own  agent,  that  on  payment  of  160Z.  each  they  will  be  exonerated. 
I  think  (speaking  for  myself,  and  I  believe  with  the  concurrence 
of  my  learned  brother),  with  all  deference  to  the  Vice-Chancellor, 
that  assuming  the  original  liability  of  Sir  William  Pearson  to  hare 
existed,  that  original  liability  was  not  affected  by  the  letter. 

Upon  the  question,  whether  there  was  any  such  original  liability, 
it  appears  to  me,  that  ujdless  the  allegation  can  be  displaced,  that, 
in  consequence  of  an  action  brought  by  Mr.  Baily  against  Mr. 
Bracebridge,  the  latter,  who  was  clearly,  jointly  liable  for  some  of 
these  advertisements,  has  been  compelled  to  pay  for  advertisements 
directed  to  be  published.  Sir  William  Pearson  is  bound  to  contrib- 
ute to  the  reimbursement  of  Mr.  Bracebridge,  and  that  this  would 
constitute  a  debt.  As,  however,  this  allegation  has  come  by  sur- 
prise upon  the  respondents,  it  is  right  that  they  should  have  an 
opportunity  of  answering  it  if  they  can. 

The  case  was  accordingly  ordered  to  stand  over  for  that  purpose, 
and  an  affidavit  was  made  by  Mr.  Macaulay,  a  member  of  the 

provisional  committee,  stating  that  an  action  at  law  was 
*250    brought  against  him  in  that  character  *by  Alfred  Head 

Baily  and  Charles  Edward  Baily,  advertising  agents,  to 
recover  972Z.  for  moneys  claimed  to  be  due  and  owing  to  tliem 
from  the  company  for  a  balance  of  accoimt  of  their  charges  and  of 
payments  alleged  to  have  been  madeby  tliem  on  behalf  of  thecompany 
in  advertising  the  prospectuses  and  other  advertisements  of  the 
company,  and  for  their  costs  alleged  to  have  been  incurred  in 
prosecuting  c.rtain  actions  for  the  benefit  of  the  company;  that, 
on  the  trial  of  the  action  in  1848,  a  verdict  was  given  for  the  de- 
fendant, but  that  a  rule  nisi  for  a  new  trial  was  obtained  by  the 
plaintiffs,  and  afterwards  made  absolute ;  and  that  notice  of  trial 
was  given.  That  in  the  mean  time  the  plaintiffs  Alfred  Head  Baily 
and  Charles  Edward  Baily  had  obtained  judgiuent  against  another 
of  (.he  provisional  directors,  named  Haines,  for  the  same  alleged 
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debt  of  9722. ;  and  HsbA  therefore,  for  the  purpose  of  avoiding 
further  and  unnecessary  expense,  the  deponent  took  out  a  sum- 
mons to  stay  the  proceedings  in  the  action  against  him,  on  pay- 
ment by  him  of  9721.  with  costs ;  and  that,  in  pursuance  of  such 
summons,  and  the  order  made  thereon,  the  deponent  was  compelled 
to  pay  to  or  for  the  use  of  Alfred  Head  Baily  and  Charles  Edward 
Baily  the  sum  of  9721.,  being  the  amount  for  which  they  had 
obtained  judgment  against  Haines,  with  their  taxed  costs  of  the 
action  against  the  deponent,  making  together  1146Z.  11«.,  which 
amount  was  still  justly  due  and  owing  to  the  deponent ;  and  that 
the  company  then  were  and  stood  justly  and  truly  indebted  to  him 
in  the  sum  of  1146Z.  Us.  6d.,  and  also  in  the  further  sum  of  211Z. 
178.  8d.  for  the  costs  incurred  by  the  deponent  in  defending  the 
action  ngainst  him,  making  together  1358/.  Ss.  8J. 
No  further  affidavit  was  filed  on  behalf  of  the  appellants. 

1858.    Janouy  15. 

*  The  case  came  on  again  this  day  before  the  fiill  Court  of  *  251 
Appeal. 

Mr,  Daniel  and  Mr.  Selwyn,  for  the  respondents,  stated  that 
the  debt,  as  to  which  there  liad  been  a  discussion  on  the  former 
hearing,  now  appeared  to  have  arisen  out  of  an  order  given  at  one 
of  the  meetings  of  the  managing  committee ;  that  the  creditor 
took  proceedings  at  law  to  recover  it  against  several  of  the  direc- 
tors ;  a  d  that  ultimately  it  was  paid,  togetlier  with  the  costs  at 
law,  by  one  of  the  provisional  directors,  and  not  by  Mr.  Brace- 
bridge,  the  chairman.  They  contended  that  this  was  not  a  com- 
mon liability  of  the  members  of  the  company  directed  to  be  wound 
up ;  an  (  that,  therefore,  it  was  not  a  debt  in  respect  of  which  Sir 
William  Pearson  could  be  called  on  to  contribute  under  the  Wind- 
ing-up Acts.  [They  cited  Wryghte^s  Case  (a)  and  Button  v. 
UpjiU.  (6)] 

Mr.  Roxburgh  and  Mr.  W.  Morris^  for  the  official  manager, 
were  not  called  on. 

The  Lord  Chancellob.  —  We  have  no  doubt  in  this  case.  The 
question  which  came  before  the  Lords  Justices  before  Christmas 

(a)  2  De  G.,  M.  &  6.  636.  (b)  2  H.  L.  Gas.  674. 
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was  upon  an  application  to  discharge  an  ofder  of  Vice-Chancellor 
Stuart,  by  which  he  had  ordered  the  names  of  Sir  William  Pear- 
son's executors  to  be  removed  from  the  list  of  contributories,  the 
ground  of  this  decision  being  that  a  certain  transaction,  which 
took  place  in  1846,  had  released  Sir  William  Pearson  in  his  life- 
time from  all  liabilities,  whatever  those  liabilities  had  been.  In 
this  view  of  the  case  the  Lords  Justices  did  not  concur ; 
*252  *and  the  names  of  the  executors  would  therefore  have 
been  replaced  on  the  list ;  but  a  doubt  was  raised  whether 
there  was  evidence  that  there  was  any  original  liability  on  the  part 
of  Hir  William  Pearson,  and,  in  respect  of  the  debt  which  had 
been  relied  on,  namely,  that  of  Mr.  Vignoles,  whether  there  was 
any  debt  at  all.  It  was  said,  however,  that,  independently  of  that 
d^bt,  there  were  others  in  respect  of  which  Sir  William  Pearson 
was  liable ;  and  among  these  a  debt  was  selected,  said  to  be  due  to 
Mr.  Baily,  the  advertising  agent,  and  as  to  that,  it  was  said  that 
Sir  William  Pearson  was  liable,  having  concurred  in  giving  the 
orders  under  which  it  was  incurred.  The  Lords  Justices  said  that 
they  did  not  inquire  wliether  the  debt  in  respect  of  which  Sir 
William  Pearson  was  liable  was  to  a  larger  or  smaller  amount,  but 
that  if  he  was  liable  to  any  thing,  his  name  must  be  on  the  list  of 
contributories.  At  the  moment  Mr.  Daniel  was  not  able  to  explain 
the  transaction,  and  it  was  thought  that  he  ought  to  have  time  to 
look  into  the  matter.  This  he  has  now  done,  but  he  has  not  suc- 
ceeded, for  I  entertain  no  doubt  that  there  was  a  debt  of  the  com- 
pany for  which  Sir  William  Pearson  was  liable. 

The  orders  under  which  these  companies  are  wound  up  are  often 
loosely  worded,  and  in  nine  cases  out  of  ten  they  speak  of  a  com- 
pany, whereas  in  truth  what  is  intended  is  an  association  united 
for  the  purpose  of  forming  a  company,  an  object  which  iji  the  case 
before  the  Court,  as  in  many  others,  was  not  accomplished.    The 
question  then  is,  was  Sir  William  Pearson  a  member  of  this  body, 
of  this  association  for  the  purpose  of  forming  the  Midland  Union 
Railway  Company  ?    This  cannot  be  disputed :  he  was  one  of  the 
managing  committee,  and  the  only  question  is,  whether  this  debt  is 
one  in  respect  of  which  the  managing  committee  were  liable. 
*  253    There  *  can  be  no  doubt  about  this.     The  managing  com- 
mittee took  upon  themselves  to  form  the  company ;  they 
held  meetings,  at  most  of  which  Sir  William  Pearson  was  present 
and  concurred  in  the  proceedings,  and  as  to  the  others  he  must 
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have  read  the  minutes  and  seen  what  was  done.  This  was  a  course 
of  dealing  which  can  create  no  doubt  but  that  each  of  the  mem- 
bers sanctioned  what  was  done  at  the  meetings  at  which  he  was 
present,  and  also  at  those  at  which  he  was  not.  The  debt  there- 
fore incurred  in  ordering  the  advertisements  was  a  debt  of  the 
whole  body  of  tiie  managing  committee,  the  body  whose  affairs  are 
being  now  wound  up.  I  am  thus  of  opinion  that  Sir  William 
Pearson's  executors  are  rightly  placed  on  the  list  of  contributories. 

The  Lord  Justice  Knight  Bruce.  —  Perhaps  in  this  case  the 
order  for  winding  up  ought  not  to  have  been  made.  Perhaps  it 
ought  to  be  discharged ;  but  that  order  standing,  and  not  being 
questioned,  and  the  ground  upon  which  his  Honor  the  Yice^han- 
cellor  proceeded  having  been  held  insufficient,  I  cannot  doubt  that 
Sir  William  Pearson's  executors  must  remain  where  they  are. 

The  Lord  Justice  Turner.  — The  body  of  persons  called  in  the 
order  in  this  case  The  Midland  Union  Railway  Company,  was  in 
substance  no  more  than  an  association  for  the  purpose  of  endeav- 
oring to  form  a  company.  Of  that  body  it  is  clear  that  Sir  William 
Pearson  was  one.  The  question  then  is,  whether  or  not  there  is  a 
debt  for  which  Sir  William  Pearson  is  liable  ?  It  may  be  true,  as 
was  stated,  that  for  some  parts  of  the  debt  in  question  he  might 
not  be  liable ;  but  it  is  equally  clear  that  in  the  present  state  of 
the  evidence,  it  would  be  unsafe  to  assume  he  was  not  liable 
for  other  parts  of  the  debt.  His  name  therefore  must  remain 
on  the  list. 


*  In  the  Matter  of  The  DOVER  AND  DEAL  RAILWAY,    *  254 
CINQUE  PORTS,  THANET,  AND  COAST  JUNCTION 
COMPANY,  and  of  the  JOINT-STOCK  COMPANIES  WIND- 
ING-UP ACTS,  1848  and  1849. 

MOWATT  AND  ELLIOTT'S  CASE. 

1853.     January  18,  27.    February  8.    Before  the  Lord  Chancellor  Lord  Cran- 

woRTH  and  the  Lords  Justices. 

An  allottee  of  shares  in  a  projected  railway  company  paid  the  deposit  on  them 
and  executed  the  subscriber's  agreement ;  he  did  so  on  the  faith  of  a  letter 
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drcuUted  by  the  proYisional  directors  nndertakiiig  to  retom  the  ifbde 
deposit  in  the  event  of  the  Act  not  h&ng  obtained :  the  snbscribers*  agree- 
ment was  in  the  usual  form,  and  contained  a  covenant  by  the  shareholdera  to 
indemnify  the  provisional  directors  whether  the  Act  should  or  should  not  be 
obtained.  The  directors  failed  to  obtain  the  Act  of  Parliament,  and  the 
company  was  wound  up  under  an  order  obtained  for  that  purpose.  Beid 
that,  as  between  the  directors  and  the  allottees,  the  former  were  primarily 
liable  for  all  costs  connected  with  the  winding  up  of  the  ooncem ;  and  a  call 
made  in  respect  of  such  costs  was  discharged  accordingly,  there  being  nothing 
to  show  that  the  directors  were  unable  to  pay  the  amotmt  required  by  the 
official  manager.' 

The  Master  charged  with  the  winding  up  of  the  above  companj 
having,  by  an  order  dated  the  28d  July,  1852,  directed  Mr.  F. 
Mowatt  and  Dr.  W.  Elliott  respectively  to  pay  a  call  of  II.  7«.  per 
share  on  the  shares  held  by  them,  and  the  Yice-Ghancellor  Eon- 
DEBSLEY  having,  by  an  order  dated  the  2d  December,  1852,  dis- 
missed an  application  to  discharge  this  order,  (a)  the  case  now 
came  on  by  way  of  appeal,  upon  separate  motion  by  F.  Mowatt  and 
M.  Elliott,  to  discharge  both  orders.  The  following  were  the  cir- 
cumstances out  of  which  the  question  arose. 

The  company  was  projected  in  the  latter  end  of  1845,  and  was 
provisionally  registered  on  the  3d  October,  1845.  A  meeting  was 
held  on  the  24th  October,  1845,  at  which  several  gentlemen  were 
present,  and  resolutions  were  passed  forming  the  company,  fixing 
the  capital,  appointing  bankers,  and  appointing  Messrs.  Hook 
*  255  and  *  Thompson  to  be  the  solicitors.  Another  meeting  took 
place  on  the  1st  November,  1845,  at  which  a  committee  of 
management  was  appointed  with  Lord  Albert  Conjngham  (after- 
wards Lord  Londesborough)  at  the  head.  Other  meetings  were 
held  in  reference  to  an  arrangement  which  was  in  course  of  nego- 
tiation with  the  South-Eastern  Railway  Company,  the  general 
nature  of  which  was  that  the  South-Eastern  Company  should 
undertake,  if  the  Act  of  Parliament  passed,  to  give  to  the  share- 
holders in  the  projected  company  shares  in  the  South-Eastem 
Bailway,  but  if  the  Act  did  not  pass,  then  that  the  South-Eastem 

(a)  See  1  Drew.  247. 

'  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1098,  1116,  1139-1141 ;  WoodM's 
Case,  S  De  G.  &  S.  63 ;  Londesborough's  Case,  4  De  G.,  M.  &  G.  411 ;  Carew's 
Case,  7  De  G.,  M.  &  G.  43 ;   Mowatt  v.  Londesborough,  8  £11.  &  Bl.  307 ; 
Clifton's  Case,  5  De  G.,  M.  &  G.  743. 
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Railway  Company  should  defray  all  the  expenses  connected  with 
the  prosecntion  of  the  undertaking. 

The  solicitors  of  the  company  having  reported  that  the  plans, 
sections,  and  books  of  reference  had  been  deposited  in  compliance 
with  the  standing  orders  of  Parliament,  a  meeting  was  subse- 
quently held  on  the  24th  January,  1846,  at  which  the  solicitors 
reported  the  result  of  their  negotiations  with  the  South-Eastern 
Company,  and  read  a  letter  that  had  been  settled  and  approved  of 
by  them,  and  which  was  proposed  to  be  addressed  to  each  appli- 
cant for  shares,  and  a  resolution  was  passed  adopting  that  letter 
and  directing  it  to  be  sent  accordingly:  resolutions  were  also 
passed  as  to  the  reservation  of  shares  to  directors  and  officers  of 
the  company.  The  letter  referred  to  in  the  resolution  was  as  fol- 
lows :  ^'  Dover  and  Deal  Railway,  7  Coleman  Street,  24th  January, 
1846.  Sir, — In  forwarding  you  the  accompanying  letter  of  allot* 
ment,  the  directors  desire  to  explain  that  they  have  delayed  issuing 
any  shares  until  the  standing  orders  of  both  Houses  of  Parliament 
had  been  complied  with,  and  certain  arrangements  entered  into 
with  the  South-Eastem  Railway  had  been  brought  to  a  conclusion. 
The  directors  have  now  the  greatest  satisfaction  in  stating,  that 
arrangements  with  the  South-Eastem  Company  have  been 
concluded,  *  and  they  are  fully  justified  in  asserting  that  the  *  256 
company  will  be  placed  in  such  a  position  as  to  insure 
the  proprietary  against  loss,  and  in  the  event  of  the  passing 
of  the  bill  shares  in  the  South-Eastem  Railway  will  be  allotted 
to  the  proprietors  in  lieu  of  stock  in  this  company.  The  direc- 
tors in  making  this  announcement  feel  that  the  affairs  of  the 
company  as  now  settled  are  on  such  a  basis  as  to  secure  important 
advantages  to  its  proprietors,  and  to  warrant  the  directors  in  pro- 
ceeding to  Parliament  with  the  undertaking  with  every  prospect  of 
success.  In  the  event  of  the  Act  not  being  obtained,  the  directors 
undertake  to  return  the  whole  of  the  deposits  without  deduction. 
By  order,  S.  P.  Hook,  G.  T.  Thompson,  Joint  Solicitars.** 

Although  there  had  been  applications  for  shares  as  early  as 
November,  1845,  no  allotments  had  down  to  this  time  been  made. 
In  consequence,  however,  of  the  resolution  just  mentioned,  the  cir- 
cular was  on  the  26th  January,  1846,  inserted  as  an  advertisement 
in  the  daily  papers,  and  a  copy  of  it  was  sent  with  the  letter  of 
allotment  to  each  applicant  to  whom  shares  were  allotted.  The 
letter  of  allotment  was  in  the  usual  form,  announcing  to  each 
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allottee  that  on  executing  tlie  parliamentary  contract  and  the  sub- 
scribers' agreement  he  would  obtain  scrip  in  th%  company  in 
exchange  for  the  bankers'  receipt  for  the  deposit  on  the  shares. 
The  parliamentary  contract  and  subscribers'  agreement  bore  date 
the  1st  January,  1846 ;  the  subscribers'  agreement  contained  a 
clause,  that  the  provisional  directors  should  be  fully  indemnified 
against  all  contracts,  arrangements,  acts,  and  things  whatsoever 
entered  into,  made,  done,  and  authorized  by  them  in  pursuance  of 
the  powers  and  provisions  of  the  deed,  and  empowering  them  to 
reimburse  themselves  out  of  the  funds  of  the  company  all  costs, 
losses,  damages,  and  expenses  which  they  might  incur  or 
*  257  be  put  to  in,  *  about,  or  incident  to  all  such  contracts,  ar- 
rangements, acts,  and  things ;  and  that  whether  the  Act  or 
Acts  of  Parliament  should  or  should  not  be  obtained,  the  several 
persons  parties  thereto  of  the  first  part  would  save  harmless  and 
keep  indemnified  the  provisional  directors  from  and  against  all 
costs,  charges,  damages,  losses,  and  expenses  which  they  might 
incur,  adopt,  sustain,  be  at,  or  be  put  unto,  in,  or  about  the  execu- 
tion of  the  trusts,  powers,  directions,  and  authorities  committed 
to  them  by  the  deed,  such  costs,  charges,  damages,  and  expenses 
to  be  respectively  computed,  assessed,  paid,  and  made  good  by  the 
several  persons  parties  thereto  of  the  first  part  respectively  and 
their  respective  executors  and  administrators  ratably  according 
to  the  amount  of  the  sum  subscribed  by  the  said  several  persons 
respectively. 

It  appeared  that  a  copy  of  the  circular  was  inclosed  by  Mr.  Hook 
to,  and  received  by.  Dr.  Elliott  on  the  24th  January,  1846,  accom- 
panied by  the  following  letter :  "  My  dear  Sir.  —  Dover  and  Deal. 
— If  you  would  like  a  few  of  these  shares^  I  could  get  them  for  you ; 
you  will  observe  from  the  accompanying  paper  that  they  will  be 
better  than  South-Eastern  shares,  inasmuch  as  in  the  event  of 
our  not  getting  our  Act  the  whole  of  the  deposit  money  will  be 
returned.  This  is  a  boon  not  to  be  met  with  every  day ;  you 
must,  however,  be  quick,  for  to-morrow  we  allot ;  the  arrangement 
is  that  we  have  a  guarantee  from  the  South-Eastern  Company 
against  all  expenses.  In  haste  I  am,  my  dear  Sir,  very  truly 
yours,  S.  P.  Hook.  7  Coleman  Street,  23d  January,  1846.  Dr. 
W.  Elliott.  —  P.  S.  You  will  probably  regard  this  as  a  litfle 
scheme,  but  it  should  not  be  so  looked  upon,  as  it  is  in  fact  a 
branch  in  continuation  of  the  South-Eastern  Company's  lines." 
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In  consequence  of  this  letter,  Dr.  Elliott  immediately 
*  called  on  Mr.  Hook,  but  did  not  find  him  at  home.  On  *  258 
the  same  day,  however,  he  received  from  Mr.  Hook  the 
following  letter,  inclosing  the  circular  attached  to  the  names  of 
the  committee  of  management  and  other  particulars  respecting 
the  company :  "  7  Coleman  Street,  24th  January,  1846.  —  My 
dear  Sir,  —  I  am  sorry  that  I  was  not  in  the  way  when  you  called 
this  morning ;  the  aspect  of  the  Dover  and  Deal  Bailway  is  this 
morning  very  different  to  what  it  was  when  I  wrote  you  last  evening, 
and  so  much  so  that  we  shall  have  no  occasion  to  allot  to  promis- 
cuous applicants,  but  shall  be  able  to  reserve  our  shares  to  respect- 
able persons.  I  shall  have  much  pleasure  in  allotting  you  100 
shares,  and  some  friends  of  yours  the  same  number  each  to  a 
limited  extent ;  but  as  our  deed  must  be  executed  in  the  course  of 
the  ensuing  week,  I  should  like  to  receive  your  list  by  Monday 
next.  I  inclose  you  a  *  printed  copy '  of  the  letter  I  wrote  you 
yesterday.  I  am,  my  dear  Sir,  yours  very  truly,  S.  P.  Hook." 
The  result  of  this  conmiunication  was  that  Dr.  Elliott  agreed  to 
take,  and  he  paid  the  deposit  on  three  hundred  shares,  and  on  the 
2d  February,  1846,  he  executed  the  subscribers'  agreement  and  par- 
liamentary conti*act  in  respect  of  these  shares. 

It  appeared  also  that  Dr.  Elliott  showed  Mr.  Hook's  last  letter 
to  Mr.  Mo  watt,  who  thereupon  took  two  hundred  shares,  and  on 
the  29th  January,  1846,  executed  the  subscribers'  agreement  and 
parliamentary  contract,  and  paid  the  deposit  accordingly.  A  few 
days  afterwards  Mr.  Mowatt,  acting  on  the  persuasion  of  Mr.  Hook, 
as  will  be  found  stated  by  the  Lord  Chancellor  in  his  judgment, 
took  and  paid  the  deposit  on  fifteen  hundred  and  seventy-five  more 
shares,  and  executed  the  subscribers'  agreement  and  parliamentary 
contract  a  second  time  in  respect  of  those  shares,  on  the  4th  Feb- 
ruary, 1846. 

*  The  directors  proceeded  with  their  application  to  Par-  *  259 
hament,  but  failed  in  obtaining  their  bill ;  and  they  re- 
turned to  the  shareholders  one  pound  per  share  out  of  two  guineas 
per  share,  the  amount  of  their  deposits.  They  then  called  upon 
the  South-Eastern  Railway  Company  to  indemnify  them  from  the 
expenses  they  had  incurred ;  and  on  the  South-Eastern  Railway 
Company  refusing  to  do  so,  they  brought  an  action.  An  order 
having  been  obtained  for  winding  up  the  company,  the  oflScial 
manager  was  substituted  as  plaintiff  in  this  action,  and  a  judg- 
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ment  was  in  the  first  instance  obtained  for  the  plaintiff,  but  it  was 
reversed  by  the  Exchequer  Chamber  on  a  writ  of  error,  (a) 

The  Master,  at  the  instance  of  the  official  manager,  made  Uie 
call  now  in  question  to  meet  the  expenses  incurred  in  winding  up 
the  company,  a  principal  part  of  these  being  for  the  costs  of  Uie 
action  against  the  South-Eastern  Railway  Company. 

The  present  appeal  came  on  originally  before  the  Lords  Justices 
on  the  12th  January,  1853 ;  but  on  the  suggestion  of  their  Lord- 
ships, and  apparently  because  there  was  no  case  in  which  the  Court 
had  held  a  call  to  be  bad  upon  a  ground  which  would  have  been 
sufficient  to  prevent  the  person  the  subject  of  it  fix>m  being  a 
contributory  at  all,  it  was  directed  to  stand  over  to  be  heard  before 
the  full  Court  of  Appeal.  (6) 

*  260  *  Mr.  Boaimrgh,  in  the  absence  of  Mr.  W.  T.  S.  Daniel 
and  Mr.  WUleSy  who  were  with  him,  argued  the  case  in 
support  of  the  appeal.  —  He  contended  that  he  was  entitled  to  use 
the  same  arguments  on  the  question  of  the  validity  of  the  call,  as 
would  apply  to  the  question  of  whether  the  person  on  whom  the 
call  was  made  was  or  not  a  contributory :  Bright  v.  HtUton ;  (c) 
that  the  directors  were  bomid  to  return  to  all  who  signed  the  sub- 
scribers' agreement  the  amount  of  their  deposits  without  any  de- 
duction, these  parties  being  in  no  way  interested  in  the  action 
against  the  South-Eastern  I^lway  Oompany,  and  not  being  liable 
for  any  of  the  expenses  of  winding  up  the  concern ;  that  the  execu- 
tion of  the  subscribers'  agreement  and  parliamentary  contract, 
when  coupled  with  the  circular  of  the  24th  January,  1846,  could 
create  no  liability  in  the  allottees ;  that  the  Master  ought  to  have 
divided  the  contributories  into  two  classes,  the  directors  being  one 
class,  and  the  allottees  who  had  executed,  the  other  class,  and 

(a)  17  Jup.  21. 

(6)  The  call  was  also  objected  to,  especially  as  to  Mr.  Mowatt,  in  point  of 
form ;  but  the  way  in  which  the  matter  was  ultimately  dealt  with  by  the  Court 
renders  it  nnnecessary  to  report  the  argument  on  this  pordon  of  the  case.  A 
great  deal  of  discussion  also  took  place  as  to  whether  it  had  been  proved  or 
admitted  before  the  Master  that  Mr.  Mowatt  and  Dr.  Elliott  received  the  letter 
of  the  24th  January,  1846,  before  executing  the  deed ;  and  in  consequence  of 
this,  the  case  stood  over  from  the  27th  January,  to  give  opportunity  of  having 
the  point  cleared  up.  The  facts  were  ultimately  established  as  stated  and  re- 
ferred to  in  the  above  report. 

(c)  8  H.  L.  Gas.  841. 
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should  then  have  determined  that  the  directors  were  bound  to  pay 
all  the  expenses,  and,  instead  of  making  a  call  on  the  allottees, 
should  have  ordered  the  directors  to  pay  over  to  the  official  man- 
ager the  balance  of  the  deposits  remaining  in  their  hands  beyond 
that  which  they  had  returned,  thus  keeping  the  allottees  on  the 
list  of  contributories  for  the  purpose  of  receiving  back  their  por- 
tion of  the  money  to  be  paid  by  the  directors.  He  submitted  that 
under  all  the  circumstances  the  appellants  were  not  liable  to  cred- 
itors, snd'a  fortiori  not  to  the  directors,  and  that  at  all  events  with 
regard  to  any  claim  by  the  latter  the  letter  of  the  24th  Jan- 
nary,  *  1846,  was  a  complete  answer.  He  noticed  Qay^a  *  261 
C(Me  (a)  as  having  been  cited  on  the  other  side,  and  argued 
that  it  was  essentially  different  from  the  present  case,  observing 
that  the  proposition  established  by  it  was,  that  before  a  call  can  be 
made  against  an  individual  for  costs,  it  must  be  established  that 
he  is  liable  to  creditors.  He  also  cited  Hunter^ a  Case  (6)  and 
Carrich?B  Ca%e.  (<?) 

Mr.  W.  T.  3.  Daniel  and  Mr.  Willes  followed  on  the  same  side. 

Mr.  Glasse  and  Mr.  Selwyn,  for  the  official  manager,  supported 
the  order  appealed  from. — They  relied  on  the  view  taken  of  the 
case  by  the  Yice-Ohancellor,  contending  that  the  subscribers' 
agreement  constituted  the  contract  by  which  the  parties  signing  it 
must  be  bound,  and  that  under  it  the  directors  were  entitled  to  be 
indenmified.  They  referred  to  the  decision  in  the  action  against 
the  South-Eastern  Railway  Company,  as  showing  that  the  guar- 
antee relied  on  was  altogether  illegal  and  void.  They  cited  Mark- 
weir»  Oase^  (d)  Roberta* a  Case^  (e)  Bernard b  Case,  (^)  Q-ay^e 
C<i%e.  (a) 

Without  calling  for  a  reply,  — 

The  Lord  Chancellor. — I  do  not  think  we  need  trouble 
counsel  to  reply.     Considering  the  very  high  authority  that  there 

(a)  1  De  G.,  M.  &  G.  347.  (c)  1  Sim.  N.  S.  505. 

(6)  1  Sim.  N.  S.  485. 

(i)  16  Jur.  989 ;  since  reported  5  De  G.  &  S.  52S. 

(0   8  De  G.  &  S.  205.  (y)  5  De  G.  &  S.  2S8. 

[206] 


*  261  CASES  IN  CHANCERY. 

has  been  in  favour  of  the  present  decision,  that  of  the 

*  262    *  Master  originally,  and  the  same  view  taken  by  the  Vice- 

chancellor  KiNDERSLET,  wc  should  probably,  however 
strong  the  opinion  we  had  formed  might  have  been,  have  thought 
it  prudent  to  have  heard  the  matter  fully  out,  and  have  taken 
time  to  consider  the  subject ;  but  from  the  delay  which  has  taken 
place,  the  matter  having  been  opened  before  us  nearly  a  month 
ago,  and  then  again  gone  into  a  fortnight  ago,  and  a  third  time 
to-day,  we  have  had  such  ample  time  to  reflect  on  the  subject  that 
we  do  not  think  any  further  consideration  would  be  of  any  use. 

The  question  is  this  :  There  having  been  an  order  for  the  wind- 
ing up  of  this  company,  the  usual  proceedings  have  been  taken ; 
all  the  shareholders  in  the  company,  including  Mr.  Mowatt  and 
Dr.  Elliott,  have  been  placed  upon  the  list  of  contributories,  some 
expenses  have  been  incurred  by  the  ofiicial  manager  in  endeav- 
ouring to  get  in  what  are  supposed  to  be  outstanding  assets  of  the 
company,  and  there  being  also  proof  of  debts  to  the  amount  of 
200/.  by  persons  extra  the  company  against  whoever  are  liable, 
the  Master  has  made  a  call  on  all  the  shareholders  ratably  accord- 
ing to  the  number  of  their  shares,  for  the  purpose  of  liquidating 
these  demands.  Whether  such  a  proceeding  was  just  or  not  is 
the  question  which  we  have  to  decide. 

From  the  cursory  view  that  I  have  been  able  to  take  of  the  report 
of  the  case  before  the  Vice-chancellor  Eindersley,  I  confess  a 
doubt  has  crossed  my  mind  whether  the  precise  point  was  ever 
very  distinctly  brought  before  that  very  learned  and  accurate 
Judge.  I  need  not,  however,  speculate  upon  that,  because  speak- 
ing for  myself,  and  I  believe  speaking  also  the  sentiments  of  both 
the  Lords  Justices,  the  case  appears  to  be  one  very  nearly  free 
from  any  doubt  or  difficulty. 

*  263        *This  company  being,  as  it  seems,  unable  to  get  people 

to  take  shares,  and  in  order  to  induce  them  to  do  so, 
entered  into  an  arrangement,  —  whether  they  had  authority  or  not 
seems  to  me  utterly  immaterial  to  this  question, — with  the 
directors  of  the  South-Eastern  Company,  by  which  they  thought 
that  they  would  be  put  on  a  good  footing,  and,  by  making  certain 
sacrifices  themselves  by  reason  of  advantages  to  be  derived  from 
the  South-Eastern  Railway  Company,  induce  persons  to  take  shares 
which  they  were  not  ready  otherwise  to  take.  They  accordingly, 
that  is,  the  persons  who  were  then  exercising  the  functions  of 
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directors  of  this  company,  namely,  the  Bight  Honourable  Lord 
Albert  Conyngham,  Henry  Beauclerk,  Esq.,  and  the  Honourable 
H.  M.  Gore,  on  the  24th  January,  1846,  passed  the  following  res- 
olution :  ^^  The  solicitors  reported  the  result  of  their  negotiation 
with  ^e  South-Eastem  Railway  Company,  and  read  the  letter  that 
had  been  settled  and  approved  of  by  them,  which  was  proposed  to 
be  addressed  to  each  applicant  for  shares ;  it  was  resolved  that 
the  letter  be  adopted  and  sent  accordingly."  The  letter  was  in 
these  words :  [His  Lordship  here  read  the  letter  as  aboye  set  out.] 

Construing  this  letter  as  you  will,  it  at  least  amounts  to  an 
undertaking  by  the  directors  to  indemnify  the  parties  against  all 
loss  from  taking  shares  provided  they  do  not  obtain  an  Act  of 
Parliament.  This  took  place  on  the  24th  January ;  and  it  is  in 
evidence  uncontradicted,  that  so  early  as  the  26th  January  the 
letter  appeared  in  the  form  of  an  advertisement  in  the  news- 
papers ;  and  the  solicitors  of  the  company,  and  of  course  either 
of  them,  had  authority  from  the  directors  to  circulate  it  in  order 
to  obtain  the  shares  to  be  taken. 

It  appears  that  Mr.  Hook,  one  of  the  solicitors,  being, 
*  I  suppose,  a  fiiend  of  Dr.  Elliott,  and  thinking  that  this  *  264 
was,  or  was  likely  to  be,  a  profitable  thing,  sent  him  very 
early  a  copy  of  the  letter,  announcing  to  him  what  the  advantages 
would  be,  pointing  out  of  course  that  it  was  a  very  great  advan- 
tage that  the  parties  taking  shares  were  taking  the  chance  of  gain 
with  an  indemnity  or  what  necessarily  amounted  to  an  indemnity 
against  loss,  —  against  loss  at  least  if  the  Act  of  Parliament  was 
not  obtained  ;  he  writes,  ^^  I  shall  have  much  pleasure  in  allotting 
you  one  hundred  shares,  and  some  friends  of  yours  the  same 
number  each  to  a  limited  extent;  but  as  our  deed  must  be  exe- 
cuted in  the  course  of  the  ensuing  week  I  should  like  to  receive 
your  list  by  Monday  next."  That  was  exactly  in  conformity  with 
the  directions  which  had  been  given  by  the  resolution  of  the  meet- 
ing ;  and  in  endeavouring  to  circulate  the  announcement  as  effect- 
ually as  possible,  the  solicitor  thus  sends  the  letter  to  Dr.  Elliott, 
and  in  truth  substantially  desires  him  to  circulate  it  amongst 
others.  I  allude  to  that  because  it  was  suggested  in  argument 
that  this  letter  had  never  been  sent  to  Mr.  Mowatt,  though  I  think 
that  is  a  point  that  it  would  be  impossible  seriously  to  argue. 
The  object  was  that  the  intelligence  should  be  circulated  among 
those  who  were  purchasing  shares,  and  it  is  sent  with  that  express 
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object  to  Dr.  Elliott,  in  order  that  he  might  show  it  to  his  Mends. 
Mr.  Mowatt  being  one  of  his  friends,  it  was  so  shown  to  him  in  a 
day  or  two,  I  think  on  the  26th  January,  and,  being  called  upon  to 
act  immediately,  he  instantly  goes,  as  he  states,  not  only  with  the 
semblance  of  truth,  but  demonstrably  what  must  be  the  truth,  fresh 
from  the  reading  of  that  letter  and  subscribes  for  a  lai^  number  of 
shares,  and  executes  the  deed.  That  was  on  the  29th  January,  and 
on  the  2d  February,  Dr.  Elliott  executes  the  deed,  haying  receiyed 

the  letter  as  I  haye  stated.  The  company  were  still  unable 
*  265    to  dispose  of  their  shares,  and  in  a  day  *  or  two  afterwards, 

on  the  4th  January,  Mr.  Hook,  the  solicitor,  eyidently  act- 
ing on  the  authority  giyen  to  him  and  discharging  the  duty  which 
that  authority  imposed  upon  him  of  endeayouring  to  dispose  of 
shares  on  the  footing  of  the  letter,  sees  Mr.  Mowatt,  has  a  conyer- 
sation  with  him,  and  I  will  not  say  urges  him  to  take  more  shares, 
but  rather  presses  him  to  do  so.  Mr.  Mowatt  says  that  he  must 
haye  a  letter  from  the  committee  stating  that  these  are  the  terms 
upon  which  he  is  to  take  the  shares.  Mr.  Hook  remonstrates 
against  this,  saying  that  he  did  not  think  the  committee  was  sit- 
ting, but  that  it  does  not  signify :  in  &ct  it  did  not,  because  the 
committee  had  authorized  him  to  send  the  printed  letter.  He, 
howeyer,  goes ;  and,  finding  the  committee  had  broken  up,  he  sends 
a  letter  to  Mr.  Mowatt  urging  him  to  take  the  shares  and  inclosing 
him  a  printed  copy  of  the  letter  which  has  been  so  fr^uently  men- 
tioned ;  and  upon  the  faith  of  that  Mr.  Mowatt  signs  the  deed.  I 
should  add  that  in  both  cases  he  paid  his  deposit  according  to  the 
terms  of  the  instrument. 

When,  then,  Mr.  Mowatt  had  thus  executed  the  deed,  what  was 
the  relation  which  subsisted  between  himself  and  those  who  had 
giyen  him  that  which  I  call  a  guarantee  ?  It  is  useless  to  speculate 
what  would  be  his  obligation  as  to  other  persons,  whether  under 
any  possible  circumstances  he  would  be  liable  to  creditors,  or  how 
he  would  be  liable  to  other  parties;  but  the  whole  body  being 
brought  before  the  Court,  including  those  who  had  agreed  to 
indemnify  Mr.  Mowatt  and  those  who  had  not  so  agreed,  and  it 
being  needful  to  raise  money  for  the  purpose  of  what  I  may  call 
the  common  concern,  the  question  is,  who  are  the  parties  primarily 
liable  to  pay  that  demand.  Can  there  be  the  least  doubt  that,  as 
between  Mr.  Mowatt  and  Lord  Albert  Conyngham  and  the 
*266  two  other  gentlemen  who  caused  *that  letter  to  be  sent 
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to  him  on  the  faith  of  which  he  took  the  shares  and  signed 
the  deed  (even  if  Mr.  Mo  watt  is  liable  to  other  contributories), 
they  are  liable  to  indemnify  him.  It  is  impossible  to  reason  upon 
it;  the  statement  of  the  proposition  makes  it  as  clear  as  any 
reasoning  could.  The  persons  primarily  liable  are  those  who  in- 
duced Mr.  Mowatt  to  subscribe  the  deed  upon  the  assurance  that 
if  he  did  he  should  be  indemnified.  It  was  urged  in  argument, 
that  he  signed  the  deed  after  he  had  entered  into  the  agreement. 
No  doubt  where  there  is  an  agreement,  and  in  order  to  carry  that 
agreement  into  effect  the  party  executes  a  deed,  the  deed  is  that 
which  is  primd  fade  to  be  taken  as  speaking  the  intention  of  the 
parties ;  but  tliat  was  not  what  was  meant  here ;  it  neyer  was 
meant  that  the  deed  should  be  an  embodiment  of  the  agreement ; 
on  the  contrary,  the  agreement,  the  guarantee,  was  something 
entirely  collateral  to  the  deed.^  The  directors  said  to  Mr.  Mowatt, 
"  If  you  will  execute  the  deed,  we  will  indenmify  you ; "  he  did 
execute  the  deed,  and  now  they  say,  "  We  are  not  the  persons  to 
indemnify  you."    I  think  they  entirely  fail  in  that  argument. 

With  respect  to  Q-ay^s  Case^  (a)  which  is  the  authority  that  has 
been  relied  on,  the  distinction  is  manifest.  There,  in  the  first  • 
place,  there  was  no  express  agreement  to  indemnify,  although, 
perhaps,  there  was  something  that  amounted  to  the  same  thing : 
iixe  directors  had  had  deposited  with  them  by  the  great  body  of 
the  shareholders  sums  of  money  to  be  applied  to  the  purposes 
of  the  inchoate  concern,  and  1  think  it  appeared  that  that  fimd  had 
not  been  exhausted,  or,  if  properly  applied,  would  not  have  been 
exhausted ;  then  the  affair  was  wound  up,  and  it  was  said, 
and  truly  said,  that  the  first  fund  applicable  *  to  the  pay-  *  267 
ment  of  these  outstanding  demands,  and  to  the  payment  of 
the  winding  up,  including  the  costs,  was  the  fund  made  up  by 
what  the  contributories  had  placed  in  the  hands  of  the  managing 
directors,  and  that  it  was  hard  to  call  upon  the  shareholders,  who 
were  not  liable  till  that  fund  was  exhausted.  So  far  from  Cratf^% 
Case  haying  decided  contrary  to  that  reasoning,  the  Lord  Justice 
Knight  Bruce  and  myself  quite  felt  and  admitted  the  force  of  it ; 
but  what  was  said  in  the  course  of  the  argument  was,  that  the 
Court  was  called  upon  to  exercise  a  sort  of  administratiye  duty, 

(a)  1  De  G.,  M.  &  G.  347. 
>  See  Mowatt  9.  Londesborough,  3  EU.  &  Bl.  307. 
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that  it  ought  to  take  some  practical  step  for  getting  the  monej, 
and  that  it  was  idle  to  go  through  the  ceremony  of  first  making  a 
call  on  seven  persons,  most  of  whom  had  gone  abroad,  and  all  of 
whom  were  totally  insolvent.  Feeling  the  force  of  that  argument, 
what  we  did  was  to  direct  an  affidavit  to  be  made  on  the  subject, 
and  an  affidavit  was  made,  that  satisfied  us  that  there  was  no 
reasonable  chance  of  recovering  one  sixpence  from  any  of  the 
persons  primarily  liable :  they  had  imprudently,  I  do  not  say 
whether  fraudulently  or  not,  wasted  the  whole  of  the  fund.  That 
being  so,  and  as  it  was  necessary  that  the  money  should  be  raised, 
we  said  that  all  the  contributories  were  liable,  the  proportions  in 
which  they  were  liable  had  been  ascertained,  and  that  if  it  should 
turn  out  that  any  of  those  primarily  liable  were  solvent,  there 
would  be  a  remedy  against  them.  In  the  present  instance  the 
fund  must  be  raised,  but  I  believe  nobody  suggests  insolvency  on 
the  part  of  the  directors,  who  are  the  persons  primarily  liable :  the 
decision,  therefore,  in  Gay^s  Case  has  no  practical  application. 

It  appears  to  me  that  the  call,  as  far  as  Mr.  Mowatt  and  Dr. 
Elliott  are  concerned,  must  be  discharged,  and  the  proper  direc- 
tions given  for  that  purpose. 

*  268  *  The  Lord  Jtoticb  Knight  Brtjob.  —  I  assume  in  favour 
of  the  respondents  that  the  costs  and  expenses  incurred  by 
the  official  manager,  of  which  the  main  object  of  the  call  is  to  pro- 
cure payment  to  him,  were  properly  incurred,  and  that  they  ought 
to  be  repaid  to  him,  and  must  be  so.  But  the  question  is,  how  are 
they  to  be  repaid  ?  I  assume  also  in  favour  of  the  respondents, 
but  without  deciding,  that  in  a  certain  order,  and  in  a  certain 
sense,  the  appellants  before  us  are  liable  to  him  for  those  costs 
and  expenses.  The  question  is,  in  what  order  and  in  what 
manner  ? 

I  agree  also  that  generally  where  a  man  has  two  debtors,  of 
whom,  as  between  themselves,  one  is  bound  to  indemnify  the 
other,  the  creditor  may  proceed  against  both  or  either,  and  leave 
them  to  settle  the  matter  between  themselves.  This,  however,  is 
not  exactly  that  case.  It  is  a  question  under  the  Acts  of  Parlia- 
ment, called  "  the  Winding-up  Acts,"  and  the  Master  has  before 
him  the  official  manager  and  all  the  contributories.  The  contrib« 
utories  stand,  as  between  themselves,  in  distinct  classes,  as  some 
of  them,  at  least,  allege.  One  class,  in  the  present  instance,  may 
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be  considered  as  represented  by  the  appellants ;  the  other  class 
may,  for  the  present  purpose,  be  considered  as  represented  by  Lord 
Londesborough,  Mr.  Beauclerk,  and  Mr.  Oore.  As  between  the 
two  classes,  it  is  asserted  by  the  appellants  that  the  other  class 
onght  to  bear  every  thing,  and  to  indemnify  them  from  all  the 
consequences  of  haying  become  associated  with  this  company  or 
undertaking.  Have  they  given  evidence  of  that  before  the  Master  ? 
In  my  opinion  they  have  given  strong  primd  facie  eyidencey  —  such 
evidence  as,  in  my  judgment,  to  render  it  a  proper  course  of  pro- 
ceeding fully  to  investigate  the  matter  and  to  adjudicate  between 
the  classes,  who  at  the  stage  of  a  call,  ought  first  or  alone  to 
be  *  made  liable ;  whether  first  or  alone  is  for  the  present  *  269 
purpose  immaterial.  The  matter  do6s  not  appear  to  me  to 
have  received  sufficient  investigation.  It  would  be  premature  — 
it  would  be  impossible,  I  think,  now  to  decide  that,  as  between 
the  two  classes,  one  is  liable  before  the  other.  Though,  if  the 
matter  were  to  rest  here,  I  should  have  no  hesitation  what  answer 
to  give  to  the  question  upon  the  .evidence  before  us.  The  course 
to  be  taken  must,  I  think,  be  to  remit  the  whole  case  to  the 
Master,  in  order  that  he  may  investigate  the  claims  of  these 
appellants,  either  to  be  discharged  wholly,  or  not  to  be  charged 
until  other  persons,  whose  solvency  is  undoubted,  shall  have  been 
well  ascertained  to  be,  or  not  to  be,  liable  in  preference  to  them, 
as  between  themselves. 

The  truth  I  believe  to  be  that  these  appellants,  rightly  or  errone- 
ously (I  say  not  which),  have  been  so  possessed  with  the  notion 
that  they  were  in  no  order,  in  no  rank,  in  no  sense,  in  no  event, 
liable,  that  the  view  of  the  case  to  which  I  have  adverted  has  not 
been  presented  with  the  force  and  clearness  with  which  otherwise 
it  might  have  been  presented,  either  to  the  Master  or  to  the  Yice- 
Chancellor.  I  am  of  opinion  that  the  case  is  not,  at  present,  in 
such  a  state,  as  that,  without  a  probable  or  certain  failure  of 
jnatice,  the  call,  as  it  is,  can  be  acted  upon  against  the  appel- 
lants. 

The  Lord  Justice  Tukner.  —  I  agree  in  thel  conclusions  that 
have  been  expressed  in  this  case.  This  is  a  call  for  the  purpose  of 
recovering  debts  which  are  alleged  to  be  due  from  the  company, 
ttnd  for  recovering  costs  said  to  have  been  incurred  for  the  benefit 
of  the  common  fund  belonging  to  the  company.    It  is  not  pre- 
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tended,  and  has  not  been  urged,  that  as  to  creditors,  Mr. 

*  270   Mowatt  is  under  any  *  liability ;  and  as  the  case  stands  as 

to  costs,  I  am  clear  upon  the  present  eyidence,  that  as 
between  Mr.  Mowatt  and  the  directors  of  this  company,  the  direc- 
tors are  primarily  liable  in  respect  of  these  costs.  There  are  two 
views  which  strike  my  mind  upon  that  point.  The  one  is,  that  on 
the  terms  of  the  agreement  which  is  entered  into  between  these 
parties,  and  upon  which  Mr.  Mowatt  signed  the  deed,  the  directors 
agreed  that  if  the  Act  of  Parliament  did  not  pass,  they  would 
repay  the  whole  amount  of  the  deposit,  which  in  truth  is  an  agree- 
ment that  they  will  not  charge  the  shareholders  who  signed  upon 
the  faith  of  that  letter  any  deduction  in  respect  of  the  costs  which 
might  be  incurred.  The  other  view  which  has  struck  my  mind 
upon  this  question  is  this:  supposing  Mr.  Mowatt  to  have  been 
sued  upon  a  covenant  contained  in  that  deed,  in  respect  of  the 
costs  incurred  by  the  directors,  is  it  not  clear  that  a  Court  of 
Equity  would  restrain  the  proceedings  in  that  action  upon  the 
ground  of  the  contract  entered  into  with  Mr.  Mowatt,  upon  the 
faith  of  which  he  had  signed  ?  I  think,  that  as  between  Mr. 
Mowatt  and  the  directors  of  this  company,  the  directors  were 
primarily  liable  in  respect  of  these  costs.  I  am  speaking,  of 
course,  upon  the  evidence  as  it  stands  before  us  at  the  present 
time.  These  calls  must  be  made  according  to  the  Act  of  Parlia- 
ment, —  according  to  the  liabilities  of  the  parties  at  law  and  in 
equity ;  but  it  is  said  that  there  may  be  other  parties  in  respect  of 
whom  Mr.  Mowatt  may  be  under  some  liability  to  contribute.  I 
am  not  satisfied  upon  the  evidence  as  it  stands  that  there  are  any 
such  parties.  Assuming,  however,  that  there  are,  still,  upon  the 
evidence  as  it  stands,  there  is  a  primary  liability  of  the  directors. 
The  case  stands  tlms:  There  are  parties  primarily  liable,  and 
parties  secondarily  liable  ;  and  the  question  is,  in  what  mode  the 

call  ought  to  be  made  in  a  case  where  there  are  parties 

*  271   primarily  liable,  and  as  to  *  whom  there  is  no  doubt  of  the 

power  of  recovering  calls,  and  also  parties  secondarily 
liable.  Nothing  would  be  more  inconvenient,  in  carrying  out  the 
provisions  of  the  Act  of  Parliament,  than  to  call  upon  parties  who 
are  secondarily  liable  to  pay  at  a  time  when  there  are  parties 
who  are  primarily  liable ;  because  the  consequence  of  that  would 
be  that,  in  further  working  out  the  provisions  of  the  Act  of  Parlia- 
ment, it  would  be  necessary  that  further  calls  should  be  made,  for 
[212] 


keene's  executobs'  case.  *  271 

the  purpose  of  indemQifjing  the  parties  upon  whom  the  first  call 
has  been  made  against  the  payments  which  they  have  been  com- 
pelled to  make,  in  the  place  of  the  parties  primarily  liable.  I 
think,  therefore,  resort  ought  not  to  be  had,  in  working  out  this 
Act  of  Parliament,  to  parties  who  are  secondarily  liable  only,  imless 
it  is  clear  there  is  a  difficulty  in  recoyeiing  the  calls  against  the 
parties  primarily  liable. 

The  order  for  the  call  was  discharged.     Costs  of  all  parties  to 
come  out  of  the  estate.^ 


*  In  the  Matter  of  the  VALE  OP  NEATH  AND  SOUTH  •  272 
WALES  BREWERY  COMPANY,  and  Li  the  Matter  of 
The  JOINT-STOCK  COMPANIES  WINDING-UP  ACTS. 

KEENE'S  EXECUTORS'  CASE. 

1853.    January  12.    Before  the  Lords  Justicbs. 

A  d&iue  of  a  partnership-deed,  however  precise,  may  be  waived  by  the  conduct 
of  all  the  partners,  but  a  waiver  of  the  stipulations  of  a  compan/s  deed  by 
the  directors  is  not  sufficient,  unless  it  is  shown  that  the  body  at  large  made 
the  directors  their  agents  for  that  purpose.' 

Where,  therefore,  a  shareholder  bequeathed  his  shares,  and  the  executor  assented 
to  the  bequest,  and  the  secretary  placed  the  name  of  the  legatee  and  her 
husband  opposite  the  shares  in  the  books  of  the  company,  but  the  provisions 
of  the  deed  of  settlement  had  not  been  complied  with  as  to  the  transfer  of  the 
shares,  nor  was  it  shown  that  all  the  shareholders  of  the  company  had  con- 
curred in  dispensing  with  such  compliance :  Hddf  that  the  executor  was  the 
proper  person  to  be  placed  on  the  list  of  contributories  under  the  Winding-up 
Acts.' 

This  was  an  appeal  of  the  official  manager  of  the  above  com- 
pany from  the  decisioa  of  Vice-Chancellor  Stuabt  reversing  the 

>  See  2  Lindley  Partn.  (Eng.  ed.  1860)  1145. 

*  See  1  Lindley  Partn.  (£ng.  ed.  1860)  510  et  uq.  677 ;  CoUyer  Partn.  (5th 
Am.  ed.)  §  212,  and  cases  in  note. 

»  See  2  Lindley  Partn.  (Eng.  ed.  1860)  870,  871,  895,  1095,  1096,  1180 , 
Blakesley's  Case,  13  Beav.  133,  and  3  M'N.  &  6.  726 ;  Crosfield's  Case,  2  Do 
G.,  M.  &  6.  128 ;  4  De  6.  A;  S.  338 ;  Hamer's  Devisees'  Case,  2  De  G.,  M  & 
G.  366 ;  3  De  G.  &  S.  279 ;  Ex  parU  Brown,  19  Beav.  97. 
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decision  of  the  Master,  and  directing  the  name  of  the  respon- 
dent, Samuel  Thomas  Wood,  to  be  placed  upon  the  list  of  con- 
tributories  as  executor  of  Lydia  Keene,  onlj  in  respect  of  losses 
occurring  up  to  the  time  of  her  death. 

The  testatrix  was  at  the  time  of  her  death  proprietress  of  five 
shares  in  the  Yale  of  Neath  Brewery  Company.  By  her  will, 
dated  in  July,  1842,  she  gave  and  bequeathed  unto  her  sister, 
Mary  Gadby  Eeene,  her  household  furniture,  books,  clothes,  her 
shares  in  the  Yale  of  Neath  Brewery  Company,  and  all  other  the 
residue  of  her  personal  estate.  She  appointed  her  brother,  William 
Eeene,  and  the  respondent  Wood  her  executors,  both  of  whom 
proved  the  will.  Some  of  the  circumstances  of  the  case  and  of  the 
clauses  of  the  deed  of  settlement  of  the  Yale  of  Neath  Brewery 
Company  will  be  found  in  the  report  of  KluMs  Case^  (a) 
*  273  where  it  was  decided  that  *  the  husband  of  the  above  legatee 
was  not  liable  in  respect  of  the  shares  now  in  question. 

By  the  38th  clause  of  the  deed  it  was  provided  that  husbands  of 
female  proprietors,  executors,  administrators,  or  legatees  might, 
with  the  approbation  of  the  directors,  to  be  manifested  as  in  the 
deed  mentioned,  but  not  otherwise,  be  admitted  and  become  pro- 
prietors of  the  company  in  respect  of  the  shares  which  belonged 
to  or  were  claimed  by  them  as  such ;  but  if  they  did  not  obtain 
the  approbation  of  the  directors  to  be  admitted  proprietors,  they 
should,  within  six  months  after  becoming  entitled  to  such  shares, 
sell  and  dispose  of  the  same,  and,  on  their  refusal  or  neglect  so 
to  do,  should  forfeit  the  said  shares  for  the  benefit  of  the  other 
proprietors  of  the  company.  And  that  every  purchaser  or  trans- 
feree of  a  share  or  shares,  and  every  husband,  administrator,  and 
legatee  who  should  have  obtained  the  approbation  of  the  directors 
to  be  admitted  a  proprietor  in  respect  of  the  shares  belonging  or 
claimed  by  him  or  her  respectively  as  such,  should,  unless  already 
a  proprietor  in  respect  of  some  other  share  or  shares,  execute  the 
deed  of  settlement,  or  some  deed  of  accession  thereto  binding 
himself  or  herself  to  conform  to,  observe,  and  abide  by  aU  stipula- 
tions, regulations,  and  provisions  for  the  time  being,  affecting,  or 
intending  to  affect,  the  proprietors  of  shares  in  the  capital  and 
property  of  the  company,  and,  until  he  should  do  so,  should  not 
become  a  proprietor  of  the  company. 

(a)  2  De  G.  &  S.  210. 
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The  4l8t  clause  provided  (among  other  things)  that  the  appro- 
bation of  the  directors  should  be  manifested  by  entries  or  memo- 
randums to  that  effect  in  the  share  register  book,  under  the 
signature  of  two  of  the  directors  for  the  time  being. 

*  The  44th  clause  provided  that  whenever  any  share  or  *  274 
shares  in  the  capital  of  the  company  should  become  actually 
forfeited,  or  should  be  duly  and  effectually  vested  in  any  new  pro- 
prietor, and  such  entry  or  alteration  in  regard  to  such  share  or 
shares  should  have  been  made  in  the  share  register  book  as  therein- 
before required ;  then,  and  not  before,  the  responsibility  of  the  pre- 
vious owner  as  a  proprietor  in  the  company  with  respect  to  the  same 
share  or  shares,  should,  from  and  after  the  completion  of  such 
entry  and  certificate  granted  as  aforesaid,  and  the  payment  of  all 
instalments  on  such  shares  previously  called  for,  cease  and  deter- 
mine as  to  the  same  share  or  shares. 

The  testatrix  had  not  executed  the  above  deed  of  settlement, 
but  on  the  purchase  of  her  shares  she  had  executed  a  deed  dated 
the  14th  December,  1841,  being  the  instrument  of  the  transfer  of 
the  five  shares  to  her,  and  thereby  covenanted  for  herself,  her  heirs, 
executors,  and  administrators,  that  she,  her  executors,  administra- 
tors, and  assigns,  would  in  all  respects,  whilst  she  should  continue 
a  holder  of  any  shares  of  the  company,  well  and  truly  observe, 
perform,  and  fulfil,  and  keep  all  the  covenants,  articles,  stipula- 
tions, and  agreements,  which  were  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept  by  her,  her  executors,  and  adminis- 
trators respectively,  in  respect  thereof,  or  in  relation  to  such  shares 
for  the  time  being  remaining  in  her  name  in  the  books  of  the 
company,  according  to  the  true  intent  and  meaning  of  the  same 
covenants,  articles,  stipulations,  and  agreements. 

The  testatrix  died  on  the  8th  of  July,  1842,  and  in  November, 
1842,  the  legatee  married  Mr.  Eluht. 

In  August,  1842,  Mr.  W.  Eeene,  the  acting  executor, 
*  who  had  shares  of  his  own  in  the  company,  and  who  had  *  275 
acted  as  agent  of  Miss  M.  G.  Eeene  with  reference  to  other 
shares  held  by  her  in  her  own  right  in  the  company,  wrote  to  the 
secretary  of  the  company  the  following  letter  with  reference  to  a 
dividend  declared  shortly  after  the  death  of  the  testatrix :  ^'  Trou- 
bridge,  August  18, 1842.  Dear  Sir,  —  I  duly  received  the  notice 
from  the  directors  respecting  the  dividend  to  be  paid  on  the  1st  of 
September,  and  beg  to  inform  you  that  my  sister,  Miss  M.  G. 
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Eeene,  is  and  will  be  at  my  house,  so  that  she  will  thank  yon  to 
forward  her  dividend  here.  I  have  also  to  request  that  you  will 
send  the  amount  due  to  Miss  Lydia  Eeene,  deceased,  to  me,  as 
the  executor  under  her  will,  to  which  I  have  just  administered. 
Her  shares  will  shortly  have  to  be  transferred  to  my  sister,  M.  C. 
Eeene."  After  the  marriage  of  his  sister,  Mr.  Eeene  wrote  the 
following  letter  to  the  secretary :  "  Troubridge,  January  27, 1848. 
Dear  Sir,  —  I  beg  to  inform  you  that  my  sister  (in  your  books  Miss 
Mary  Cadby  Eeene)  is  now  Mrs.  Eluht ;  her  address  is,  however, 
the  same  as  before :  Wall  Cottage,  Twickenham.  Her  shares,  as 
well  as  those  of  my  deceased  sister,  Lydia,  will  be  transferred,  I 
believe,  when  the  legacy  duty  is  paid,  to  Mrs.  Eluht's  husband,  the 
Bev.  H.  B.  Eluht,  of  which  I  will  forward  positive  instructions  as 
soon  as  I  have  paid  the  duty  at  Somerset  House." 

The  secretary  of  the  company,  upon  receiving  this  letter,  wrote 
in  pencil,  against  the  entry  relating  to  the  shares  in  the  share 
register  book  of  the  company,  the  name  of  *^  Eluht ; "  and  subse- 
quent circulars  respecting  the  shares  were  sent  to  Mr.  Eluht.  A 
dividend,  however,  afterwards  declared  upon  the  shares,  was  paid 

in  May,  1843,  to  Mr.  Eeene. 
*  276       In  April,  1844,  a  resolution  was  passed  at  a  meeting  *  of 

the  shareholders,  that  advances  upon  loan  notes  of  the 
company  should  be  made  by  the  shareholders  in  proportion  to  their 
interest  in  the  concern.  The  facts  respecting  this  call  are  stated 
in  Morgan's  Case,  (a)  Mr.  Eeene,  the  executor,  gave  his  accept- 
ance to  the  company  for  4002.  to  meet  this  call,  being  3302.  for  an 
advance  of  5Z.  per  share  in  respect  of  shares  held  by  himself,  and 
701,  in  respect  of  the  shares  of  Mr.  and  Mrs.  Eluht,  in  which  were 
included  the  above  five  shares.  Mr.  Eeene  on  that  occasion  wrote 
to  the  secretary  as  follows :  "  Dear  Sir,  —  I  have  inclosed  you  my 
acceptance  as  suggested  for  4002. ;  but  in  doing  so,  I  do  noj;  hold 
myself  responsible  for  the  amount  of  Mr.  Eluht's  advances, 
although  aware  he  is  not  able  to  pay  it  himself.  I  send  you,  how- 
ever, the  acceptance  to  the  joint  amount,  rather  than  occasion  you 
any  inconvenience."  The  bill  was  afterwards  renewed,  and  ulti- 
mately returned  to  Mr.  Eeene,  on  payment  of  3302.  only  in  respect 
of  his  own  shares.  The  balance  of  702.  was  never  paid.  Mr. 
Eeene  having  died,  the  Master  placed  Mr.  Wood,  the  surviving 

(a)  1  De  G.  &  S.  750;  1  M.  &  6.  225. 
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executor,  on  the  list  of  contributories,  without  qualification  in 
respect  of  the  above  five  shares.  The  Vice-Chancellor,  however, 
upon  an  appeal  from  the  Master's  decision,  directed  that  the  name 
of  Mr.  Wood  should  onlj  remain  on  the  list  as  liable  up  to  the 
death  of  the  testatrix. 

Mr.  Russell  and  Mr.  T.  H.  Terrell,  in  support  of  the  appeal.  — 
There  is  not  sufficient  in  this  case  to  show  either  an  assent  to  the 
legacy,  or  an  approval  by  the  company  of  Mr.  and  Mrs. 
Eluht,  or  either  of  them,  as  proprietors  or  *  proprietor  of  *  277 
the  shares,  or  of  any  discharge  by  the  company  of  the 
estate  of  the  testatrix. 

They  cited  Morgan's  Case,  (a)  JEx  parte  Q-<mthwaite,  (6)  Cros- 
fields s  Case  (c). 

Mr.  Bacon  and  Mr.  Roxburgh,  for  the  respondent.  — The  execu- 
tor's assent  is  sufficiently  proved  by  the  letters  of  the  18th  of 
August,  1842,  and  27th  of  January,  1843,  and  the  company  must 
be  bound  by  entries  in  their  books  ;  the  entry  by  the  secretary  of 
Mr.  Kluht's  name  in  the  ledger,  at  all  events  released  the  testa- 
trix's estate  from  losses  accruing  after  her  death. 

Mr.  Russell,  in  reply. 

The  Lord  Justice  SjacHT  Bruce.  —  Primd  facie  the  estate  of 
Miss  Lydia  Keene,  who  was  a  proprietor  of  five  shares  in  this  com- 
pany at  the  time  of  her  death,  continues  liable  in  respect  of  those 
five  shares.  It  is  upon  those  who  assert  that  that  liability  has 
ceased,  to  prove  it.  It  is  said  that  the  liability  has  ceased  under 
the  88th  and  44th  sections  or  clauses  of  the  deed,  inasmuch  as 
Miss  Lydia  Keene  made  a  will  by  which,  either  as  part  of  her  resi- 
due or  specifically,  she  bequeathed  the  shares  in  question  to  her 
sister.  Her  sister  married  a  gentleman  named  EJiuht  after  the 
testatrix's  death,  and  it  is  said  that  the  executors  or  one  of  them 
assented  to  the  bequest,  whether  specific  or  residuary,  and  that  the 
legatee  or  her  husband  was  approved  by  the  directors  in  a 
sufficient  and  binding  *  manner  as  a  proprietor,  or  that  they  *278 
were  both  so  approved  as  proprietors,  in  respect  of  these 

(a)  1  De  G.  &  S.  760;  1 M.  &  G.  225. 
(6)  8  M.  &  G.  1S7.  (e)  2  De  G.  M.  &  G.  128. 
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shares  from  the  death  of  the  testatrix,  in  which  case  it  is  assumed, 
and  probably  with  correctness,  upon  the  deed,  that  the  liability  of 
the  estate  would  cease.  It  is  denied  on  the  part  of  the  official 
manager,  that  there  was  assent  to  the  bequest. 

It  is  denied  also  on  his  part  that  Mr.  and  Mrs.  Elluht  were 
approved,  or  that  either  of  them  was  approyed,  as  proprietors  or 
as  a  proprietor  of  these  shares  in  succession  to  the  testatrix,  and 
that  consequently  a  case  of  discharge  of  the  estate  has  not  arisen. 

Now  the  38th  clause  provides  that  legatees  may,  with  the  ap- 
probation of  the  directors  to  be  manifested  as  aftermentioned,  but 
not  otherwise,  be  admitted,  and  become  proprietors  of  the  company 
in  respect  of  shares,  and  the  4l8t  clause  provides  —  [His  Lordship 
read  it].  It  is  plain  and  undisputed  here  that  the  things  required 
to  be  done  were  not  done,  and  that  therefore,  if  the  letter  of  the 
deed  is  to  prevail,  the  responsibility  has  not  ceased,  and  the 
Master's 'conclusion  was  the  correct  conclusion.  But  it  is  said  that 
although  the  very  things  prescribed  by  the  deed  were  not  done 
that  was  done,  which  ought  to  be  taken  as  equivalent,  inasmuch  as 
(it  is  also  said  that)  the  manner  of  proceeding  in  the  administrar 
tion  of  the  afiairs  of  this  company  was  so  loose,  and  departed  so 
materially  or  so  much  from  the  language  of  the  deed,  that  Uiat 
course  of  proceeding  ought  to  be  taken  as  one  adopted  by  the 
company,  in  substitution  for  the  course  required  by  the  deed,  and 
that  therefore  what  was  done  was  sufficient. 

Unquestionably,  in  ordinary  partnerships,  any  clause  of 
•279  the  deed,  however  strict  or  precise,  may  in  practice  *be 
departed  from  or  waived.^  In  a  partnership,  for  instance, 
of  two,  or  three,  or  four,  where  they  alone  are  interested  in  the 
stipulations  into  which  they  have  entered,  as  they  were  the  persons 
who  created  the  obligation,  and  are  the  only  persons  whom  the 
obligation  concerns,  they  are  at  liberty  to  depart  from  it,  and  it 
has  often  happened  that  on  dissolutions  and  the  winding-up  of 
partnerships,  the  arrangements  made  have  proceeded  on  a  basis 
very  different  from  that  which  the  deed  provided,  the  evidence 
being  plain  of  a  departure  agreed  to  between  those  concerned  in 
the  matter,  who  were  competent  to  agree  to  that  departure.  The 
same  course,  attended  with  the  same  results,  is  not  absolutely 

>  CoUyer  Partn.  (5th  Am.  ed.)  §§  210-212,  and  cases  in  notes ;  England  v. 
Curling,  8  Beav.  129 ;  M'Graw  e.  Pulling,  1  Freem.  Ch.  (Miss.)  357 ;  Solomon 
0.  6olomo9,  2  Kelly,  18 ;  1  Lindley  Partn.  (Eng.  ed.  1860)  510  el  seq. 
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impossible  in  the  case  of  one  of  those  extended  partnerships  called 
joint-stock  companies,  in  which  it  being  impossible  for  eyerj  part- 
ner nsefuUy,  or  with  propriety,  to  interfere  directly  or  personally 
in  the  management  of  the  business,  its  affairs  are  delegated  to  a 
chosen  body,  whether  called  a  committee,  or  directors,  or  by  any 
other  name,  acting  as  agents  for  the  whole.  But  there  is  obviously 
much  more  difficulty  in  acting  on  the  rule  which  I  have  just  men- 
tioned, in  such  a  case ;  hechVAej  primd  facie ,  the  duty  of  an  agent 
is  to  obey  and  follow  his  instructions.  Directors  and  committees 
are  not  appointed  to  depart  from  the  deed  of  constitution.  They 
are  appointed  to  carry  it  into  effect.  It  is  obvious,  therefore,  to 
repeat  what  I  just  now  said,  that  though  such  a  result  in  the  case 
of  a  joint-stock  company  is  not  impossible,  it  is  one  much  more 
difficult  to  be  arrived  at,  and,  in  point  of  fact,  much  more  rarely 
arrived  at. 

In  the  present  instance,  upon  the  best  attention  that  I  have  been 
able  to  give  to  the  evidence  (I  have  heard,  and  I  think  I  have 
understood  the  whole  of  it),  the  case  appears  to  me  to  fail 
on  two  essential  grounds.  *  In  the  first  place,  how  is  it  *  280 
shown  that  the  body  at  large  to  be  affected  by  proceedings 
of  the  present  description  did  assent  to  a  departure  by  the  direo- 
tors  from  this  very  rational  provision  in  the  deed,  as  to  the  manner 
of  exhibiting  the  assent  of  the  directors  to  the  introduction  of  a 
new  proprietor  ?  The  evidence  appears  to  me  wholly  insufficient  to 
authorize  the  arrival  at  such  a  conclusion.  If,  indeed,  it  had  been 
shown  that  the  body  at  large  had  so  acted  as  to  have  made  the 
directors  their  agents  for  such  a  purpose,  probably  they  would  have 
to  abide  the  consequence ;  but,  as  I  have  already  said,  the  evidence 
spears  to  me  far,  very  far,  short  of  warranting  such  a  conclusion. 

The  observations  that  I  have  just  made  suppose  that  the  directors 
themselves  have  concurred  in  the  approval,  and  the  admittance  of 
the  husband  or  the  wife,  or  both,  in  respect  of  the  five  shares  held 
by  the  testatrix.  But  even  that  does  not  appear  to  me  shown. 
There  is  nothing  in  evidence,  as  the  evidence  strikes  my  mind, 
except  the  acts  sufficiently  loose  in  themselves  of  a  gentleman  act- 
ing as  secretary  of  the  company,  and  we  do  not  find  any  proof 
associating  the  directors  with  him  in  those  acts  which  are  of  im- 
portance in  the  case. 

I  am  of  opinion,  therefore,  that  the  proprietors  at  lai^  in  this 
company  have  a  right  to  say  that  not  only  in  form,  but  in  sub* 
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stance  also,  those  acts  were  not  done  by  which  alone  the  responsi- 
bility of  the  estate  of  the  testatrix  could  be  made  to  cease.  That 
conclusion  is  supported  bj  the  remark,  that  no  one  can  tell  what 
manner  of  proprietorship  it  was  that  was  accepted  or  approved,  if 
any  was  accepted  or  approved,  in  lieu  of  the  estate  of  the  testatrix. 
Whether  it  was  Mr.  Kluht  alone,  or  Mr.  and  Mrs.  Eluht 

*  281    together,  nowhere  appears,  *  as  I  understand  the  materials 

before  the  Court.    It  was,  however,  essential  to  show  which 
of  these  things  was  intended  to  be  done  and  was  done. 

For  these  reasons  my  impression  is  the  same  as  the  Master's 
upon  this  case. 

The  Lord  Justice  Turner.  —  I  concur  in  the  opinion  that  has 
been  expressed  by  my  learned  brother  in  this  case.  The  deed  of 
this  company  provides  for  the  shares  of  legatees  becoming  vested 
in  them  under  particular  conditions  and  qualifications,  and  though 
there  may  be  a  course  of  conduct  on  the  part  of  directors  which 
(supposing  there  is  sufficient  to  raise  the  inference  that  all  the 
shareholders  in  the  company  have  concurred),  may  dispense  with 
the  particular  requisites  of  transfer  required  by  a  deed  of  settle- 
ment, it  is,  I  think,  beyond  doubt,  tfiat  here  the  approbation  of  the 
directors  of  the  company  being  required  by  the  deed  to  vest  the 
shares  in  the  legatee,  such  an  approbation  on  their  part  must  be 
shown  for  the  purpose  of  discharging  the  testatrix's  estate  from 
liability.  It  is  argued  that  there  has  been  substantial  approbation 
on  the  part  of  the  directors  of  this  company  of  the  vesting  of  those 
shares  in  the  legatee ;  and  this  argument  rests,  as  I  understand, 
on  two  grounds. 

First,  it  is  said  that  letters  were  written  by  the  executor  to  the 
directors,  or  to  the  secretary  of  the  company,  in  one  of  which  the 
executor  expressed  himself  to  the  effect  that  the  shares  of  the  leg- 
atee would  have  to  be  transferred  to  her ;  and  in  another  of  which, 
dated  7th  January,  1848,  it  is  said  that  the  shares  of  that  legatee 
would  have  to  be  transferred  to  her  husband,  Mr.  Kluht,  and  that 
these  letters  are  stated  by  the  secretary  of  the  company  in 

*  282    his  affidavit  to  have  been  *  followed  by  an  entry  made  by 

him  in  the  books  of  the  company  in  pencil  writing,  under 

the  account  of  the  shares  in  which  this  lady's  name  appeared  before 

her  marriage,  the  name  of  Eluht.     Now  whatever  consideration 

might  be  due  to  this  act  of  the  secretary  if  it  stood  alone,  there  is 

[  220  ] 


eeene's  executobs'  case.  *  282 

evidence  before  us  showing  that  at  a  subsequent  period  in  the  month 
of  Maj,  1843,  the  dividends  of  those  shares  were  nevertheless,  and 
notwithstanding  the  entry  of  the  name  of  Eluht,  paid  to  Keene 
the  executor,  and  not  to  Kluht,  the  person  to  whom  it  is  supposed 
the  transfer  had  been  made  with  the  consent  of  the  directors. 

Secondly,  it  is  said  that  subsequently  to  1848,  and  in  1844,  a 
transaction  of  this  nature  took  place :  it  became  necessary  for  the 
shareholders  of  this  company  each  to  advance  SI.  on  account  of 
their  respective  shares  for  the  purpose  of  assisting  the  company, 
and  a  bill  was  drawn  by  somebody  on  the  part  of  the  company  and 
accepted  by  Mr.  Keene  for  a  sum  of  400Z.  in  respect  of  a  contri- 
bution of  5/.  per  share,  4007.  being  the  amount  of  contribution  of 
5/.  a  share  on  the  shares  held  by  Mr.  Keene  himself,  and  also  in 
respect  of  the  fourteen  shares  vested  in  Mr.  Keene  as  executor. 
That  bill,  it  appears,  became  due  and  was  not  paid,  and  ultimately 
Mr.  Keene  paid  in  a  sum  of  SSOl.  only,  the  amount  of  contribu- 
tion of  5^  per  share  on  his  own  shares.  But  it  has  been  already 
held  in  Mr.  Kluht's  case,  that  the  circumstances  connected  with 
that  bill  did  not  make  Mr.  Kluht  liable  as  husband  of  Mrs.  E^luht ; 
in  respect  of  the  shares  which  she  held  originally  in  her  own  right 
and  if  it  did  not  make  him  liable  as  husband  in  respect  of  those 
shares,  I  do  not  see  how  it  can  make  him  liable  as  husband  in 
respect  of  those  of  which  she  was  legatee,  and  much  less  do  I  see 
how  it  could  make  Mrs,  Kluht  liable  in  any  way  in  respect 
of  those  shares ;  and  as  it  *  did  not  make  Mr.  Kluht  liable  *  283 
as  husband,  and  did  not  make  Mrs.  Kluht  liable  as  wife,  the 
consequence  was  that  there  was  no  shareholder  who  could  be  liaj^le 
except  the  executor  of  the  testator,  and  I  cannot  conceive  that  the 
estate  can  be  discharged  except  by  the  effectual  substitution  of  some 
shareholder. 

The  Yice-Chancellor  appears  to  have  founded  his  judgment  on 
the  fact  of  assent  of  the  executor.  This,  however,  is  not  a  case  of 
specific  bequest ;  and  even  assuming  it  to  be  capable  of  passing  by 
assent,  it  is  necessary  here  not  merely  that  there  should  be  assent 
on  the  part  of  the  executor,  but  also  approval  on  the  part  of  the 
directors.  In  my  opinion,  the  respondents  have  failed  to  establish 
a  case  of  approval  on  the  part  of  the  directors. 

The  order  will  be  that  the  official  manager  shall  take  his  costs 
out  of  the  estate,  and  that  there  shall  be  no  costs  on  the  other 

side. 
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•  284  •  ROBERTS  v.  BERRY. 

1853.    January  20.    Before  the  Lobds  Justicbs. 

Condidons  of  sale  stated  that  an  abstract  of  title  would  be  furnished  within  scTen 
days  from  the  day  of  sale,  on  the  application  of  the  purchaser  for  the  same, 
and  provided  that  all  objecdons  should  be  taken  within  eight  days  of  such 
delivery  or  be  considered  as  waived.  The  purchaser^  solicitor  called  for  the 
abstract  two  days  after  the  sale,  but  owing  to  the  estate  being  in  mortgage, 
and  the  mortgagee  being  abroad,  the  abstract  was  not  delivered  till  thirteen 
days  after  the  sale.  The  purchaser  brought  an  action  for  the  deposit.  The 
vendor  filed  a  bill  for  specific  performance  and  an  injunction:  Rdd,  on 
demurrer,  that  the  time  of  the  delivery  of  the  abstract  was  not  of  tibe  essence 
of  the  contract,  the  importance  of  stipulations  as  to  time  being  differently 
regarded  in  Courts  of  Law  and  Equity.' 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
OYerruling  a  demurrer  to  a  bill  for  specific  performance  of  an 
agreement  for  the  sale  of  certain  freehold  ground-rents  of  43Z.  0«. 
6(2.  per  annum  ;  which  constituted  part  of  the  copartnership  prop- 
erty of  the  plaintiffs.  The  following  was  the  substance  of  the 
statements  of  the  bill. 

On  the  22d  of  July,  1852,  the  plaintiffs  put  up  the  ground-rents 
for  sale  by  public  auction,  together  with  other  ground-rents,  and 
certain  cottage  residences,  according  to  certain  printed  particulars 

'  See  Tilley  o.  Thomas,  L.  B.  3  Gh.  Ap.  61 ;  Rose  v.  Calland,  5  Yes. 
(Perkins's  ed.)  186,  189,  and  cases  in  note  (a)  ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
9^  note  (8)  and  cases  cited ;  Hepburn  v.  Avid,  6  Cranch,  262,  275 ;  finlej  o. 
Lynch,  3  Bibb,  566 ;  Richmond  v.  Gray,  3  Allen,  25 ;  Wynn  v,  Morgan,  7  Yes. 
202 ;  Hoggart  o.  Scott,  1  R.  &  M.  293 ;  1  Sugden  Y.  &  P.  (7th  Am.  ed.)  334 
[283]  d  seq. ;  Lloyd  v.  Collett,  4  Bro.  C.  C.  469 ;  S.  C,  4  Yes.  689  and  notes; 
Walton  V,  Wilson,  80  Miss.  576 ;  Ewing  v.  Grouse,  6  Ind.  812 ;  Keller  v.  FiAer, 
7  Ind.  718;  Taylor  v.  Lougworth,  14  Peters,  172;  S.  C,  1  McLean,  375; 
Crittenden  v,  Bruiy,  4  Wis.  205 ;  Edgerton  o.  Peckham,  11  Paige,  352 ;  Pinck- 
ney  o.  Hagerdon,  1  Duer,  90;  Yiele  v.  Troy  and  Boston  R.R.,  21  Barb.  381; 
Remington  v.  Lrwin,  2  Harris,  143 ;  Tieman  o.  Roland,  3  Harris,  429 ;  Pratt  o. 
Carroll,  8  Cranch,  471 ;  Waters  o.  Travis,  9  John.  450;  Brumfield  v,  Pldmer, 
7  Blackf.  227 ;  Morgan  v.  Scott,  2  Casey,  51 ;  Mayo  «.  Swope,  8  Grattan,  46 ; 
Seymour  v,  Delancy,  3  Gowen,  445 ;  Cotton  v.  Ward,  3  Monroe,  313 ;  Jones  o. 
Bobbins,  29  Maine,  351;  Seton  o.  Slade,  7  Yes.  (Perkins's  ed.)  265  n.  (6)  ;  2 
Lead.  Gas.  in  £q.  (3d  Am.  ed.)  [429]  49  et  seq.  and  the  notes ;  McMurray  o. 
Spioer,  L.  R.  5  £q.  527 ;  Day  v.  Luhke,  L.  R.  5  Eq.  336 ;  Webb  v.  Hughes, 
L.  R.  10  Eq.  281. 
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and  conditions  of  sale,  in  three  lots ;  and  the  freehold  gronnd-rents 
were  comprised  in  lot  1  of  the  printed  particulars,  .and  were 
described  as  follows :  Lot  1.  Freehold  ground-rents  of  43Z.  Oa. 
6d.  per  annum,  arising  from  nine  houses,  Nos.  1  to  9,  Upper 
Mary  Street,  Bromley,  in  the  county  of  Middlesex ;  Nos.  1,  2,  and 
8,  let  on  leases,  which  expire  at  midsummer,  1925 ;  and  Nos.  4  to 
9  on  lease,  which  expires  November  1st,  1891,  as  under ;  No.  1, 
at  22. 13«.  6d.  per  annum ;  Nos.  2  and  8,  at  5^.  78.  Od.  per  annum ; 
and  Nos.  4  and  9,  351.  Os.  Od.  per  annum ;  rack  rental  yalue  about 
1352.  0$.  Od.  per  annum. 

The  third  condition  of  sale  was  as  follows :  ^^  The  pur- 
chaser shall,  immediately  after  the  sale,  pay  into  the  *  hands  *  285 
of  the  auctioneers  a  deposit  of  202.  per  cent,  in  part  of 
his  or  her  purchase-money,  and  sign  an  agreement  for  payment 
of  the  remainder  to  the  vendor,  on  or  before  the  8th  August  next, 
at  which  time  the  purchase  is  to  be  completed ;  but  if  such  pur- 
chase is  not  completed  on  the  said  8th  August,  the  purchaser 
thereof,  from  whatever  cause  the  delay  shall  arise  or  be  occa- 
aioned,  shall  pay  interest  on  the  remainder  of  his  purchase-money, 
at  the  rate  of  52.  per  cent  per  annum,  from  that  day  until  the  day 
of  completing  his  or  her  purchase,  without  prejudice  to  the  right 
reserved  to  the  vendor  by  the  last  condition.  The  purchaser  will 
be  entitled  to  receive  the  rents  as  from  the  day  of  completing  the 
purchase,  or  possession  as  the  case  may  be." 

The  fourth  condition  was  as  follows :  ^^  In  order  to  save 
expense,  within  seven  days  from  the  day  of  the  sale,  the  vendor 
ahaU,  at  his  own  expense,  on  application  of  the  same,  make  and 
deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  titie,  com- 
mencing with  a  conveyance  to  the  vendors,  and  on  completion  of 
the  purchase,  titie-deeds  of  earlier  date  will  be  handed  over  to  the 
purchasers,  and  no  earlier  title  shall  be  required,  and  the  pur- 
chaser shall  make  his  or  her  objections,  or  requisitions  (if  any), 
in  regard  to  the  titie,  and  cause  the  same  to  be  delivered  at  the 
office  of  the  vendor's  solicitor  within  eight  days  from  the  receipt 
of  his  or  her  abstract;  and  all  objections  or  requisitions  which 
shall  not  be  made  within  the  time  above  specified  shall  be  taken 
to  be  waived,  and  shall  not,  under  any  circumstances,  be  capable 
of  being  afterwards  made  or  adduced ;  but  in  case  any  requisition 
or  objection  shall  be  so  delivered,  or  made,  and  be  such  that  the 
vendor's  solicitor  should  consider  it  advisable  to  abandon  the  con- 
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tract,  the  vendor  shall,  on  returning  or  tendering  to  the 

*  286    purchaser  his  or  *  her  deposit-money,  be  at  liberty  to  rescind 

the  contract  altogether,  by  a  note  in  writing,  under  his  or 
her  hand,  without  any  further  claim  on  the  part  of  the  purchaser 
for  interest,  costs,  expenses,  or  otherwise.  Lots  1  and  2  are 
comprised  in  one  conveyance;  the  largest  purchaser  in  amount 
will  be  entitled  to  the  custody  thereof,  who  will  covenant  with  the 
other  purchasers  in  the  usual  way  for  the  production ;  and  as  to 
lot  3  being  part  of  a  larger  estate,  the  whole  thereof  being  comr 
prised  in  one  conveyance,  the  purchaser  shall  have  a  conveyance 
from  the  vendor,  with  the  usual  covenant,  to  produce  the  said  cour 
veyance,  and  any  other  document  that  may  relate  to  this  and  other 
portions  of  the  estate.  Lots  1  and  2  are  sold,  subject  to  a  rent 
charge,  riding  over  this  and  other  property,  of  very  considerable 
value  ;  no  objection  shall  be  taken  on  this  account,  and  no  compen- 
sation shall  be  made,  and  no  evidence  required,  on  what  properiy 
the  said  rent  charge  is  made." 

The  defendant  attended  the  sale,  and  was  the  highest  bidder  for 
lot  1,  and  he  was  declared  and  became  the  purchaser  of  the  free- 
hold ground-rents  comprised  in  lot  1  for  the  sum  of  8002.,  and 
paid  to  the  plaintiffs  his  deposit  of  1601.  on  the  purchase-money, 
and  signed  an  agreement,  bearing  date  the  22d  of  July,  1852,  for 
the  purchase  of  the  ground-rents  and  for  the  payment  of  the 
remainder  of  the  purchase-money,  according  to  the  third  condition. 

The  second  and  third  lots  were  not  sold  at  the  auction,  and 
some  negotiation  took  place  between  the  defendant  and  the  plain- 
tiffs relative  to  the  purchase  of  lot  2,  which,  however,  went  off. 
Pending  such  negotiation,  Mr.  Farnell,  Hie  solicitor  of  the  defend- 
ant, by  letter,  dated  the  24th  of  July,  1852,  called  upon 

*  287    the  plaintiffs  to  send  to  *  him  an  abstract  of  the  title  of  the 

freehold  ground-rents,  with  a  copy  of  the  contract. 

The  title-deeds  were  in  the  possession  of  a  mortgagee,  and  the 
plaintiffs  inmiediately  applied  to  the  solicitors  of  such  mortgagee 
and  requested  them  to  furnish  the  abstract  of  title  to  Mr.  Farnell, 
but  owing  to  the  absence  of  the  mortgagee  on  the  continent,  the 
abstract  could  not  be  at  once  furnished. 

On  the  3d  of  August,  1852,  Messrs.  Finch  &  Shepheard,  the  so- 
licitors of  the  mortgagee  and  of  the  plaintiffs,  sent  an  abstract  to 
Mr.  Farnell,  with  a  copy  of  the  c6ntract,  and  a  letter  from  Messrs. 
Finch  and  Shepheard  to  Mr.  Farnell,  dated  the  2d  of  August,  1852, 
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stating  that  the  abstract  could  be  examined  with  the  deeds  at  any 
time  Mr.  Famell  might  appoint. 

Mr.  Famell  received  the  abstract,  letter,  and  copy  of  contract 
some  time  in  the  course  of  the  day  of  the  8d  of  August,  1852. 

Shortly  afterwards  the  plaintiffs  received  from  Mr.  Famell  a 
letter,  dated  the  8d  of  August,  1852,  which  (so  far  as  material) 
was  as  follows:  ^^Not  having  received  the  abstract  of  title  to 
the  lot  purchased  by  Mr.  Berry,  agreeably  to  the  conditions,  I  pre- 
sume there  is  some  difficulty  regarding  the  title.  I  will  therefore 
thank  you  to  return  me  the  deposit  of  160Z.  paid  by  my  client,  and 
I  do  hereby  rescind  the  contract  on  his  behidf." 

On  tiie  5th  of  August,  Messrs.  Finch  &  Shepheard  received  a 
letter  from  Mr.  Farnell,  dated  August,  1852,  but  without  specifying 
any  precise  day,  which,  so  far  as  is  material,  was  as  fol- 
lows :  "  I  beg  to  acknowledge  the  *  receipt  to^ay  of  *  288 
abstract  of  titie  to  freehold  premises  at  Bromley,  Middlesex, 
purchased  by  my  client,  Mr.  John  Robert  Berry,  at  auction,  on  tiie 
22d  July  last,  and  to  refer  you  to  my  letter  of  yesterday,  addressed 
to  the  auctioneers,  Messrs.  Roberts  &  Roby,  rescinding  the  contract 
on  the  part  of  Mr.  Berry,  for  the  reason  therein  stated.  The 
distract  shall  be  retumed  as  you  may  direct." 

The  defendant  refused  to  perform  the  agreement,  and  had  com- 
menced an  action  for  the  recovery  of  the  1602. 

The  prayer  was  for  specific  performance  of  the  contract,  and  an: 
injunction  to  restrain  further  proceedings  in  the  action. 

Mr.  Houndell  Palmer  and  Mr.  J.  H.  Palmer^  in  support  of  the* 
appeal.  —  The  case  falls  within  a  recent  decision  of  the  present 
Lord  Chancellor  when  a  Vice-Chancellor,  Parkin  v.  Thorold^  (a) 
where  his  Lordship  had  held  that  there  was  no  difference  between 
the  construction  which  was  to  be  put  upon  agreements  in  Courts 
of  Equity  and  Courts  of  Law,  and  that  in  both  the  parties  are  held 
boond  by  contract  according  to  its  terms,  including  that  respecting 
the  time  of  its  performance,  unless  there  was  any  circumstance 
rendering  it  inequitable  to  enforce  the  ^  term  as  to  time  on  the 
ground  of  waiver  or  otherwise.  [The  Lord  Justice  Knight 
Bruce.  —  Was  the  case  of  Lennon  v.  Napper^Qi)  before  Lord 
Redesdale,  cited  in  this  case  or  in  Parkin  v.  T^oroldf]     It  does 

(a)  2  Sim.  N.  S.  1.  (6)  2  Sch.  &  Lef.  684. 
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not  appear  to  have  been.     [The  Lord  Justice  S[kight 

*  289    Bruce.  —  *  In  that  case  Lord  Redesdale,  who  was  a  con- 

siderable master  of  equity  jurisprudence,  thus  states  the 
law  upon  this  subject  with  perspicuity  and  precision :  '^  The  Clonrts, 
in  all  cases  of  contracts  for  estates  in  land,  have  been  in  the  habit 
of  relieving,  where  the  party  from  his  own  neglect  had  sufiered  a 
lapse  of  time,  and  from  that,  or  other  circumstances,  could  not 
maintain  an  action  to  recover  damages  at  law,  and  even  where 
nothing  exists  to  prevent  his  suing  at  law,  so  many  things  are 
necessary  to  enable  him  to  recover  at  law,  that  the  foi-maUties 
alone  render  it  very  inconvenient  and  hazardous  so  to  proceed: 
nor  could,  in  many  cases,  the  legal  remedy  be  adequate  to  the 
demands  of  justice.  Courts  of  Equity  have  therefore  enforced 
contracts  specifically,  where  no  action  for  damages  could  be  main- 
tained ;  for  at  law  the  party  plaintiff  must  have  strictly  performed 
his  part,^  and  the  inconvenience  of  insisting  upon  that,  in  all  cases, 
was  sufficient  to  require  the  interference  of  Courts  of  Equity. 
They  dispense  with  that  which  would  make  compliance  with  what 
the  law  requires  oppressive ;  and  in  various  cases  of  such  con- 
tracts, they  are  in  the  constant  habit  of  relieving  the  man  who  has 
acted  fairly,  though  negligently.  Thus  in  the  case  of  an  estate 
sold  by  auction,  there  is  a  condition  to  forfeit  the  deposit  if  the 
purchase  be  not  completed  within  a  certain  time  ;  yet  the  Court  is 
in  the  constant  habit  of  relieving  against  the  lapse  of  time :  and 
so  in  the  case  of  mortgages,  and  in  many  instances,  relief  is  given 
against  mere  lapse  of  time  where  lapse  of  time  is  not  essential  to 
the  substance  of  the  contract."  His  Lordship  also  referred  to 
Seton  V.  8lade.(ay]  We  submit  that  the  observation  of  Lord 
Cranworth,  that  there  ought  not  to  be  two  different  constructions 

of  the  same  contract  in  different  courts,  is  unanswerable. 

•  290    [The  *  Lord  Justice  Knight  Bruce.  —  Have  there  been  two 

different  constructions  ?  Courts  of  Equity  judge  of  the 
materiality  of  stipulations  as  to  time  differently  from  Courts  of  Law. 
Otherwise,  how  could  there  be  a  decree  for  the  redemption  of  a 

(a)  7  Ves.  266. 

'  See  Berry  o.  Young,  2  Esp.  Cas.  640,  n. ;  Hill  o.  Millbum,  17  Maine,  316, 
:S22;  Allen  o.  Cooper,  22  Maine,  183;  Norris  v,  Winsor,  12  Maine,  293; 
IViswall  V,  McGown,  2  Barb.  270 ;  Shaw  w.  WUkins,  8  Humph.  647 ;  Shuffleton 
o.  Jenkins,  1  Morris,  427 ;  Chitty  Contr.  (10th  Am.  ed.)  336 ;  Stitzell  o.  Kopp, 
:9  W.  &  Serg.  29. 
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mortgage  ?]  In  all  cases  it  will  be  found  to  have  turned  on  the 
circumstances  and  nature  of  the  case.  In  the  case  of  a  mortgage  it 
would  be  inequitable  to  allow  a  forfeiture  of  the  estate,  because  the 
contract  is  in  all  cases  for  security,  and  not  for  a  conditional  sale. 

Mr,   Teed  and  Mr,  Hislop  Clarke^  for  the  plaintifis,  were  not 
called  upon. 

The  Lord  Justice  Knight  Bruce.  —  It  may  perhaps  be  sufficient 
to  dispose  of  this  demurrer  to  say  that  the  point  is  fitter  to  be 
decided  at  the  hearing  than  at  this  time,  as  was  said  in  Brotwr 
sword  V.  Edwards,  (a)  I  will,  however,  put  that  consideration  aside, 
and  then  the  question  is  whether,  if  the  case  were  brought  to  a  hear- 
ing, and  the  facts  stated  in  this  bill  were  either  proved  or  admitted , 
and  there  were  no  other  evidence,  and  nothing  in  the  answer  to 
vary  the  plaintiff's  case,  specific  performance  would  be  decreed. 
I  am  of  opinion  that  it  would.  There  is  nothing  on  the  face  of  the 
contract  to  show  a  strict  attention  to  time  to  be  of  importance ; 
and  I  apprehend  that,  when  from  the  contract,  or  from  the  nature 
of  the  case,  time  is  not  shown  to  be  of  the  essence  of  the  contract, 
Courts  of  Equity  have  long  been  in  the  habit  of  relieving  against 
mere  lapse  of  time  where  it  has  been  consistent  with  the  substance 
of  justice  to  do  so.  I  could  not  express  the  rule  better  than  by 
referring  to  the  language  of  Lord  Redesdale  in  Lennon  v. 
Napper.  The  defendant  may  *  be  able  to  show  the  exist-  *  291 
ence  of  circumstances  such  as  to  make  time  essential  or 
material,  and  it  is  quite  consistent  with  the  decision  of  the  Master 
of  the  Bolls  that  upon  the  answer  of  the  defendant,  and  evidence, 
the  bill  may  be  dismissed,  especially  as  a  time  is  limited  within 
which  the  purchaser  is  to  state  his  objections  to  the  title.  This 
stipulation  may  be  of  importance  vrith  regard  to  the  question 
before  us  ;  but  it  may  be  that  if  the  vendor  does  not  abide  by  his  stip- 
ulation as  to  the  time  of  delivering  the  abstract,  the  purchaser  may 
not  be  bound  to  abide  by  his.  It  appears  to  me  that,  as  the  Court 
has  nothing  before  it  but  the  bill,  and  is  bound  to  treat  the  state- 
ments of  the  bill  as  admitted  and  as  not  being  met  by  any  addi- 
tional fact,  this  must  at  present  be  treated  as  a  case  for  specific 
performance.    I  agree  in  the  conclusion  of  the  learned  Judge,  the 

• 
(a)  2  Yet.  Sen.  248. 
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Master  of  the  Rolls,  which,  I  repeat,  is  perfectly  consistent  with  a 
case  being  made  at  the  hearing  for  dismissing  the  bill  with  costs. 

The  Lord  Justice  Turner.  —  One  allegation  in  the  bill  is  suffi- 
cient to  dispose  of  the  demurrer,  —  that  which  states  the  delivery 
of  the  abstract  to  have  been  prevented  by  the  accidental  absence 
of  the  mortgagee  on  the  continent.  This  allegation  makes  a  case 
for  relief  on  the  ground  of  accident.  I  do  not,  however,  shrink 
from  saying  that  my  opinion  coincides  with  that  of  the  Lord 
Justice  EInight  Bruce.  Time  may  be  made  to  be  of  the  essence 
of  a  contract,  by  express  stipulation  between  the  parties,  by  the 
nature  of  the  property,  or  by  surrounding  circumstances,  showing 
the  intention  of  the  parties  that  the  contract  was  to  be  completed 
within  a  limited  time.^  The  question  here  is,  whether  in  the 
absence  of  any  of  these  circumstances  time  is  to  be  considered  of 

the  essence  of  the  contract.  I  have  always  considered  that 
*  292   *  the  Court  looks  at  the  substance,  and  not  at  the  mere 

form  of  a  contract.  In  order  to  give  legal  rights  it  is 
necessary  that  some  time  should  be  specified  at  which  the  contract 
is  to  be  completed  ;  but  this  Court  looks  at  such  a  stipulation  as 
being  merely  intended  to  create  a  legal  right,  and  not  to  determine 
the  substance  of  the  contract,  or  any  thing  beyond  the  mere  legal 
right.  The  time  for  the  completion  of  the  title,  and  of  the  con- 
veyance from  the  vendor  to  the  purchaser,  may  be  made  essential 
either  by  an  express  stipulation  originally  entered  into,  or,  where 
the  vendor  is  guilty  of  delay,  by  notice  on  the  part  of  the  vendor 
that  he  requires  the  contract  to  be  completed  within  a  limited 
time.  A  mere  statement,  however,  in  the  conditions  of  sale  that 
the  abstract  will  be  delivered  on  or  before  a  particular  day,  is  not, 
as  it  appears  to  me,  sufficient  to  render  the  time  of  its  delivery  of 
the  essence  of  the  contract. 

Appeal  dismissed. 

'  This  statement  of  the  law  was  approved  by  Lord  CAmNS  and  Sir  John 
RoLT,  L.  J  J.,  in  Tilley  v.  Thomas,  L.  R.  8  Ch.  Ap.  61,  in  which  it  was  held 
that  where  a  contract  for  purchase  provides  that  possession  shall  be  given  by  a 
certain  day,  the  word  '*  possession  ^  most  be  understood  to  mean  possession  with 
a  good  title  shown.  This  construction  is  the  same  in  equity  as  at  law,  although 
a  Court  of  Equity  will  consider  time  not  to  be  of  the  essence  of  the  contract, 
and  will  relieve  against  a  breach  of  performance  at  the  date  assigned,  unless 
there  is  something  in  the  contract,  the  nature  of  the  property,  or  the  circum- 
stances, which  renders  it  inequitable  for  the  Court  to  interfere. 
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1853.    January  13,  19.     1354.    January  23.    Before  the  Lobds  Justicbs. 

A  mortgagee  cannot  effectually,  in  equity,  without  the  concurrence  of  the  mort- 
gagor, release  a  vendor,  from  whom  the  mortgagor  purchased,  from  his 
covenant  for  quiet  enjoyment.' 

Therefore,  where  A.  conveyed  to  B.  with  a  covenant  for  quiet  enjoyment,  and 
B.  conveyed  the  estate  to  C,  by  way  of  mortgage,  and,  on  B.  being  evicted, 
A.,  without  the  concurrence  of  B.,  paid  to  C.  a  isum  of  money  in  discharge  of 
the  covenant,  it  was  held  that  the  transaction  was  not  binding  on  B. ;  and  A. 
was,  at  the  suit  of  B.,  restrained  from  setting  up  the  conveyance  to  C,  or  the 
accord  between  A.  and  C,  as  a  defence  to  an  action  by  B.  on  the  covenant.' 

This  was  an  appeal  from  the  decree  of  the  Master  of  the  Rolls 
dismissing  the  appellant's  bill.  In  April,  1842,  the  respondent, 
William  Court,  sold  to  the  appellant,  Ralph  Thornton,  a  piece  of 
land  at  Whitegate,  in  the  county  of  Chester,  for  180/.,  and  con- 
veyed it  to  the  appellant  by  a  deed,  which  contained  the  following 
corenant :  — 

"  Ajid  the  sairf  William  Court  doth  hereby  for  himself,  his^heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree,  that 
he  the  said  Ralph  Thornton,  his  heirs  and  assigns,  shall  and  may, 
from  time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  hereditaments 
and  premises  mentioned  to  be  hereby  granted  and  released,  and 
receive  and  take  the  rents,  issues,  and  profits  thereof  to  and  for 
his  ajid  their  own  use  and  benefit  without  the  let,  suit,  hindrance, 
interruption,  or  denial  of  the  said  William  Court,  his  heirs  or 
assigns,  or  of  any  person  or  persons  whomsoever,  and  t^t  free 
and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and  dis- 
charged, or  otherwise,  by  tiie  said  William  Court,  and  his  heirs 
well  and  sufficiently  saved  harmless  and  kept  indemnified  of,  from, 
and  against  all  and  all  manner  of  former  and  other  gifts,  grants, 
bargains,  leases,  mortgages,  surrenders,  forfeitures,  rents,  arrears 

"  See  Rawle  Gov.  for  Title  (3d  ed.)  860,  361,  866,  877-379;  McGoodwin  v. 
Stephenson,  11  B.  Mon.  22. 

*  See  Bawle  Gov.  for  Title  (3d  ed.),  376,  877,  and  cases  referred  to;  Phillips 
V.  Ckgett,  11  M.  &  W.  84. 
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of  rent,  dower,  statutes,  judgments,   executions,  extents,  titles, 
charges,  and  incumbrances  whatsoever,  made,  done,  com- 

*  294  mitted,  or  executed  *  by  the  said  William  Court,  or  any 

other  person  or  persons  whomsoever." 

On  the  25th  of  April,  1842,  the  appellant  mortgaged  the  land  in 
fee  to  Samuel  Bolshaw  for  200Z.  Immediately  after  the  9th  of 
April,  1842,  the  appellant  entered  into  possession  of  the  land,  and 
remained  in  possession  till  he  was  evicted,  as  will  be  presently 
stated,  and  he  expended  sums  in  improvements  amounting  to 
upwards  of  150Z. 

In  July,  1846,  Lord  Delamere  and  his  trustee,  Mr.  C.  W.  W. 
Wynn,  commenced  an  action  of  ejectment  against  the  appellant, 
who  pleaded  the  general  issue. 

The  action  was  tried  in  April,  1847,  when  it  was  proved  that  a 
testator,  under  whose  will  the  respondent's  title  was  deduced,  had 
conveyed  the  land  to  Lord  Delamere  and  his  trustee,  who  there- 
upon obtained  a  verdict  and  judgment,  with  costs  taxed  at  143Z. 
The  appellant  gave  up  possession  to  Lord  Delamere. 

In  June,  1847,  the  appellant  brought  an  action  against  the 
respondent  upon  the  covenant  for  quiet  enjoyment,  to  which  the 
respondent  pleaded,  1st,  that  Lord  Delamere  had  not,  at  the  time 
of  the  eviction,  any  title  to  the  land ;  2d,  that,  after  the  making  of 
the  covenant  and  before  the  eviction,  the  plaintiff  had  conveyed 
the  land  to  Bolshaw,  and  had  not  any  estate  therein  at  the  time  of 
his  eviction.  In  consequence  of  the  plea  of  the  conveyance  to 
Bolshaw,  the  appellant  had  not  proceeded  with  the  action. 

In  October,  1847,  the  respondent  paid  to  Mr.  Bolshaw  220Z. 

•  295   in  satisfaction  of  his  mortgage,  and  obtained  from  *  him 

the  mortgage  deed,  with  a  memorandum  indorsed  upon  it 
and  signed  by  him  in  the  following  terms  :  — 

• 

"  Memorandum,  that  I  have  this  day  received  from  Williajn 
Court,  of  the  Manor,  near  Middlewick,  in  the  county  of  Chester, 
Esq.,  the  sum  of  2207.,  being  in  full  satisfaction  and  discharge  of 
all  principal  money  and  interest  secured  by  the  within  deed,  and 
also  in  full  satisfaction  and  discharge  of  all  rights  of  action  which 
I  might  or  could  have  against  the  said  William  Court,  by  virtue 
of  or  under  the  covenants  of  the  said  William  Court,  contained 
in  a  certain  indenture,  bearing  date  the  9th  day  of  April,  1842, 
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and  made  between  the  said  William  Court  of  the  one  part  and 
Balph  Thornton  of  the  other  part ;  and  I  undertake  that  I,  my 
heirs,  executors,  and  administrators,  shall  on  the  demand  and  at 
tiie  expense  of  the  said  William  Court,  his  heirs,  executors,  or 
administrators,  execute  such  release,  transfer,  or  other  assurance, 
as  the  counsel  of  the  said  William  Court,  his  heirs,  executors,  or 
administrators  shall  advise  and  require.  Witness  my  hand  the 
14th  day  of  October,  1847.    Samuel  Bolshaw." 

In  March,  1851,  the  appellant  filed  his  bill  in  the  present  suit 
against  the  respondent,  praying  that  it  might  be  referred  to  the 
Master  to  assess  the  amount  of  loss  and  damage  sustained  by  the 
appellant,  and  to  which  he  was  still  liable,  in  consequence  of 
the  breach  of  the  respondent's  covenant  for  quiet  .enjoyment,  and 
that  an  account  might  be  taken  of  the  money  paid  by  the  respon- 
dent to  the  mortgagee  in  satisfaction  of  the  mortgage  debt  and 
interest,  and  that  all  necessary  directions  might  be  given  for 
enabling  the  Master  to  make  such  assessment  and  take  such  ac- 
count, the  appellant  submitting  to  allow  the  respondent  such 
soma  as  should  appear  to  have  been  paid  by  him,  and  702., 
*  the  purchase-money  for  a  part  of  the  property  which  the  *  296 
appellant  had  resold  at  that  price. 

ilfr.  BoundeU  Palmer  and  Mr.  J.  Nicholsony  in  support  of  the 
appeal.  —  The  object  of  the  bill  is  to  recover  compensation  by  way 
of  damages  for  the  breach  of  a  covenant  for  quiet  eii^oyment.  This 
is  a  proper  case  for  equitable  relief.  Ranelaugh  v.  HayeB.  (a)  The 
plaintiff's  remedy  at  law  was  defeated  by  a  dealing  between  the 
defendant  and  the  mortgagee,  which  may  be  effectually  set  up  at 
law  as  accord  and  satisfaction,  but  which  was  contrary  to  the  duty 
of  the  mortgagee,  and  is  fraudulent  and  void  in  equity.  Even  if 
the  defendants  were  restrained  from  setting  up  the  memorandum, 
an  action  brought  in  the  name  of  the  mortgagee  would  be  an  inad- 
equate remedy,  because  the  mortgagee  (the  nominal  plaintiff) 
could  not  allege  in  his  declaration,  and  therefore  could  not  prove 
that  he  had  been  put  to  any  costs  in  defending  the  action  of  eject- 
ment to  which  he  was  no  party.  The  plaintiff,  however,  is  entitled 
to  such  costs,  and  would  have  recovered  them  at  law  if  he  could 

(o)  1  Vem.  189. 
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have  sued  in  his  own  name.  Smith  v.  Compton.  (a)  The  plaintiff 
is  also  entitled  to  recover  for  agricultural  improvements.  Lewi*  ▼. 
Campbelly  (i)  Edwards  v.  MfLeay.  (c) 

Mr.  JLloi/dy  Mr.  ThoeUsy  and  Mr.  Beavan^  for  the  defendant.  — 

The  bill  seeks  a  remedy  in  this  Court  for  the  breach 
*  297    *  of  a  covenant,  for  which  there  is  a  remedy  at  law.     Such 

a  bill  cannot  be  sustained.  Todd  v.  Gee,  (d)  Sainsbury  v. 
Jones.  (^)  The  cases  of  Denton  v.  Stewart  (^)  and  Ghreenaway 
V.  Adams,  (A)  which  may  be  cited,  were  overnded  by  Todd  v. 
Qee.  Moreover,  when  the  appellant  made  the  mortgage,  the  right 
to  sue  upon  the  covenant  passed  by  the  conveyance  to  the  mort> 
gagee,  and  the  covenantor  was  justified  in  discharging  to  him  the 
obligation  under  the  covenant.  If  the  respondent  had  not  pleaded 
the  mortgage,  he  might  have  had  to  pay  twice  over,  once  to  the 
mortgagor  and  once  to  the  mortgagee.  The  mortgagee  had,  by 
means  of  the  conveyance  to  him,  full  power  to  deal  with  the  land 
as  legal  owner,  in  the  same  way  as  he  might  receive  rent  from  a 
tenant.  If,  independently  of  fraud,  which  is  not  alleged  on  this 
record,  or  proved,  he  has  damaged  the  mortgaged  property  by  an 
improvident  bargain,  with  respect  to  the  covenant,  the  mortgagor's 
remedy  is  against  him.  At  all  events,  without  his  being  a  party, 
the  mortgagor  cannot  sue  the  person  with  whom  the  bargain  was 
made.  The  respondent  is  entitled  to  be  repaid  the  mortgage 
money,  with  interest  from  the  date  of  the  mortgage.  On  the 
other  hand,  the  appellant  cannot  charge  against  him  the  costs  of 
the  action  of  ejectment,  unless  he  could  prove  (which  he  cannot) 
that  the  respondent  was  consulted,  and  approved  of  the  defence. 
Dryden  v.  Frost,  (t)  Lord  PortarlingUm  v.  Qraham,  (k)  and 
Williams  v.  BurreU,(T)  [Thb  Lord  Justice  Knight  Bancs. — 

Was  there  a  covenant  in  that  case  ?  ]  QiUet  v.  Bippon.  (m) 
*i298    Nor  could  he  at  law,  nor  can  he,  therefore,  *  here  recover 

in  respect  of  improvements.    The  value  of  the  land  at  the 

(a)  S  B.  &  Ad.  407. 

(6)  8  Taunt.  716 ;  affirmed  in  error,  S  B.  &  AM.  892. 
(c)  2  Swan.  287.  (t)   8  M.  &  C.  670. 

Id)  17  Vea.  273.  {h)  5  Sim.  416. 

(e)  2  Beav.  462;  6  M.  &  C.l.  (Q   1  Com.  B.  402. 

(g)  17  Yes.  276,  n.  (m)  Moo.  &  M.  406. 

(h)  12  Yes.  896 
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time  of  the  conyeyance  is  that  which  regulates  the  aSnoont  of 
damages. 

The  Lobd  Justice  Knight  Bbuce.  —  The  defendant  in  this  case 
entered  into  a  covenant  for  the  peaceable  enjoyment  of  an  estate, 
which  he  sold  to  the  plaintilBT,  who,  having  paid  his  money  for  the 
porchase  and  entered  into  possession,  mortgaged  the  property,  as 
he  was  entitled  to  do,  so  parting  with  his  legal  estate,  if  any,  and 
with  his  legal  power,  bnt  retaining  a  title  to  redeem  the  property, 
and  reinstate  himself  in  his  original  right.  In  this  state  of  things, 
an  adverse  claim  under  a  title  paramount  to  each  of  them  was 
asserted,  and  the  plaintiff,  being  in  possession,  defended  himself 
at  law,  but  unsuccessfully,  for  the  paramount  claim  succeeded, 
and  the  plaintiff  was  evicted.  No'  man,  therefore,  could  doubt 
the  right  of  the  plaintiff  to  obtain  in  some  manner  substantial 
damages  against  the  covenantor,  whose  covenant  had  thus  been 
broken.  The  defendant,  the  covenantor,  being  aware  of  this, 
applied  to  ihe  mortgagee,  in  whom  was  of  course  the  whole  right 
at  law  to  sue,  and  paid  him  off,  acquiring  thereby  the  rights  that 
the  mortgi^ee  had.  He  took  at  the  same  time  an  acknowledgment 
from  the  mortgagee  that  the  payment  was  in  full  of  all  demands 
upon  the  covenant,  thereby,  perhaps,  creating  (though  it  is  not 
necessary  to  decide  the  point),  a  case  of  accord  and  satisfaction, 
and  Vendering  it  impossible  for  him  ever  to  be  sued  at  law  on  the 
covenant.  The  plaintiff,  therefore,  thus  embarrassed  by  the  act 
of  the  defendant,  now  comes  to  tiiis  Court  asking  (whether  in  a 
perfect  form  is  a  matter  unimportant)  for  an  opportunity  of  assess- 
ing the  damages  either  here  or  in  a  Court  of  Law,  which  he  would 
plainly  have  had  a  right  to  assess  in  a  Court  of  Law,  but  for  the 
mortgage. 

*  If  that  is  the  true  view  of  the  case,  as  I  believe  it  to  be,  *  299 
there  is  only  one  course  to  be  .taken.  It  is  the  right  of  the 
mortgagee,  or  of  the  person  to  whom  the  mortgage  has  been 
transferred,  to  have  the  money  advanced  repaid  with  interest ;  but 
there  must  also  be  ascertained  the  amount  of  damages  which  the 
plaintiff  has  sustained  by  the  loss  of  the  estate.  We  think  that 
this  cannot  properly  be  ascertained  here  without  the  consent  of 
both  parties  to  the  litigation.  And,  perhaps  even  with  the  consent 
of  both,  we  might  not  improperly  decline  to  take  upon  ourselves 
such  a  jurisdiction.    But  in  order  to  save  expense,  we  are  ready, 
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at  the  request  of  both  parties,  to  undertake  it.  Unless  they  concur 
in  such  a  request,  there  must  be  an  action  to  ascertain  the  true 
amount  of  damages ;  and  I  suppose  that  the  best  mode  of  enabling 
that  to  be  done,  will  be  to  allow  the  plaintiff,  within  a  limited 
time,  to  bring  such  action  as  he  may  be  advised  against  the 
defendant,  and  to  restrain  the  defendant  from  setting  up  the  deed 
of  mortgage  executed  by  the  plaintiff:  the  matter  to  be  brought 
on  again  in  thi^  Court  when  judgment  shall  have  been  obtained, 
and  execution  not  to  issue  without  leaye  of  this  Court. 

Thb  Lord  Justice  Turner.  —  The  facts  of  this  case  lie  in  a 
narrow  compass.  In  1842  the  defendant  conyeyed  a  piece  of  land 
to  the  plaintiff,  in  consideration  of  1802.  On  the  25th  of  April, 
1842,  the  plaintiff  mortgaged  to  Mr.  Bolshaw  for  200Z.  In  1847, 
Lord  Delamere  recovered  in  ejectment  against  the  plaintiff,  and 
costs  were  incurred  by  the  plaintiff,  who  had  also  to  pay  Lord 
Delamere's  costs. 

In  October,  1847,  the  defendant  Court  paid  Bolshaw 
*  800-    *  the  amount  due  on  his  mortgage,  and  took  an  acknowl- 
edgment in  full  of  all  damages  under  the  covenant. 

In  the  first  place,  the  question  arises,  had  Bolshaw  a  right,  as 
between  himself  and  the  plaintiff,  so  to  deal  with  the  rights  of  tJie 
plaintiff  under  the  covenant  ?  I  am  of  opinion  that  he  had  not. 
Bolshaw,  as  mortgagee,  was  charged  with  this  duty:  on  pay- 
ment of  the  mortgage  money,  he  was  bound  to  reconvey  to  the 
plaintiff,  and  give  him  the  benefit  of  the  covenant.  Therefore 
the  acknowledgment  of  satisfaction  of  the  covenant  was  a  breach 
of  the  duty  which  Bolshaw  owed  to  the  plaintiff,  and  in  fact 
amounted  to  a  sale  by  Bolshaw  to  Court  of  the  benefit  of  the 
covenant,  which  he  had  no  authority  to  make.  As  he  was  not 
authorized  to  make  it,  it  was  not  binding  on  the  plaintiff. 

It  was  contended  to  be  necessary  in  this  case  that  fraud  as  be- 
tween Bolshaw  and  Court  should  be  alleged  and  proved.  But  it 
being  clear  that  Bolshaw  has  exceeded  his  authority,  I  think  that 
is  quite  sufficient,  without  showing  fraud.  It  is  said  that  no 
damage  has  been  sustained ;  that,  however,  is  the  question  which 
will  have  to  be  decided  in  the  action,  and  I  concur  with  my  learned 
brother  in  thinking  the  plaintiff  entitled  to  have  it  so  decided. 

The  following  was  the  order:  — 
[284] 


THOBNTON  V.  COUBT.  •  800 

The  plaintiff  by  his  counsel  undertaking  to  bring  such  action  as 
he  shall  be  advised  in  his  own  name  against  the  defendant,  on  the 
covenant  for  quiet  enjoyment  in  the  pleadings  mentioned,  and 
undertaking  to  deliver  a  declaration  in  such  action  within 
HiTee  weeks  *  from  the  date  of  this  order,  and  to  proceed  *  301 
to  trial  at  Chester  in  such  action  with  due  diligence,  their 
Lordships  do  order  that  the  defendant  be  restrained  from  setting 
up  by  pleading,  or  giving  in  evidence,  the  mortgage  executed  by 
the  plaintiff,  or  the  memorandum  in  the  pleadings  mentioned. 
Execution  was  directed  not  to  issue  without  the  leave  of  the  Court, 
and  further  directions  and  costs  were  reserved,  with  liberty  to 
apply. 

An  action  at  law  was  accordingly  brought,  when  the  jury 
assessed  the  damages  at  302Z.  Cross  rules  were  obtained  to  in- 
crease and  diminish  the  amount;  by  consent  the  damages  were 
reduced  to  252Z.,  so  that,  deducting  2202.,  the  amount  paid  by  the 
defendant  to  Bolshaw  (which  was  not  disputed),  82Z.  only  re- 
mained due  to  the  plaintiff. 

1854.    Janii^y  28. 

The  case  now  came  on,  on  further  directions. 

Mr.  R.  Palmer  and  Mr.  Nicholson^  for  the  plaintiff. 

Mr.  Lloyd  and  Mr,  Beavarij  for  the  defendant.  —  Interest  must 
be  allowed  to  the  defendant  upon  the  mortgage  debt  which  he  paid 
off  to  Bolshaw,  from  the  date  of  the  mortgage  to  the  time  of  the 
payment,  and  this  will  turn  the  balance  in  favour  of  the  de- 
fendant, and  entitle  him  to  his  costs.  The  defendant's  two 
characters  *must  be  separated.  The  judgment  at  law  *302 
speaks  as  of  its  date,  so  that  in  Michaelmas,  1853,  Court 
on  his  covenant  was  indebted  in  252/.  On  the  other  hand.  Court 
paid  off  Bolshaw's  mortgage  five  years  back,  and,  standing  in 
Bolshaw's  place,  is  entitled  to  five  years'  interest.  On  that  foot- 
ing 2752.  wHl  be  due  to  him,  leaving  a  balance  in  his  favour  of  28/. 

Mr.  B.  Palmer^  in  reply. —  The  Judge  at  the  trial  held,  that  the 
plaintiff  was  not  entitied  to  interest  on  his  purchase-money,  andf  by 
the  defendant's  improper  conduct,  he  has  therefore  lost  five  years' 
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interest  on  that  amount.    If  so,  the  defendant  on  the  other  hand 
cannot  be  allowed  interest  on  the  mortgage. 

The  Lord  Justice  Enight  Bruce.  —  The  defendant  sustains  two 
clearly  distinct  characters.  In  his  character  of  covenantor  he  has 
committed  a  breach  of  his  covenant  entitling  the  covenantee  to 
damages,  and  he  has  acted  in  a  manner  contrary  to  equity  and 
good  conscience,  so  as  to  render  a  suit  here  necessary  for  the 
purpose  of  removing  a  formal  impediment  which  he  had  imr 
properly  set  up  at  law  as  a  bar  to  the  remedy  of  the  covenantee. 
In  that  respect  he  must  be  dealt  with  accordingly.  But  there 
having  been  a  mortgage  created  by  the  plaintiff,  in  respect  of 
which  the  plaintiff  was  indebted,  the  amount  due  upon  the  mort- 
gage was  paid  by  the  defendant,  and  in  an  ordinary  case  he  would 
be  entitled  to  the  benefit  of  the  ordinary  rights  arising  out  of  that 
state  of  circumstances.  K,  however,  the  legal  impediment  to 
which  I  have  referred  had  not  been  interposed,  the  amount  due 

upon  the  mortgage  would  long  since  have  been  annihilated 
*  303    by  *  the  compensation  which  would  have  been  (as  it  has 

now  been)  awarded  in  respect  of  the  breach  of  covenant. 
That  consequence  was  prevented  by  the  conduct  of  the  defendant, 
and  we  are  now  asked  to  allow  him  interest  in  respect  of  a  delay 
arising  from  his  own  wrong.  I  think  that  the  claim  urged  by  Mr. 
Beavauj  with  great  propriety  and  ability,  cannot  be  maintained. 
K  the  result  of  the  account  leaves  the  plaintiff  in  possession  of  any 
part  of  the  damages  recovered  by  him,  the  costs  of  the  action  must 
take  their  course  at  law.  As  the  suit  here  has  been  occasioned 
altogether  by  the  improper  act  of  the  defendant,  he  must  pay  the 
costs  of  it,  except  those  of  the  appeal. 

The  Lord  Justice  Turner  concurred. 
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CONSUMERS  COMPANT.i 

1852.  August  6.     Before  the  Lords  Justices  Sir  J.  L.  EjtnoHT  Bruce  and 

Lord  Cranworth. 

1853.  January  12,  Februaiy  1.  Before  tbe  Lords  Justices  Sir  J.  L.  KiaGHT 
Brxtcb  and  Sir  6.  Turner.  February  8,  16.  Before  the  Lord  Chancellor 
Lord  Craitworth,  and  the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and 
Sir  G.  Turner. 

Tbe  disturbance  of  the  pavement  in  a  town  by  an  unincorporated  gas  company, 
for  the  purpose  of  laying  down  gas-pipes,  hdd,  by  the  Lord  Chancellor  and 
Lord  Justice  Turner  (diaaentienie  Lord  Justice  Knight  Bruce),  not  to  be 
such  a  nuisance  as  to  be  a  sufficient  ground  for  an  injunction,  either  upon  a 
bill  or  upon  an  information.* 

Principles  upon  which  the  Court  proceeds  in  restraining  nuisances  with  regard 
to  their  extent  and  frequency.' 

>  S.  C,  17  Jur.  677;  22  L.  J.  Ch.  811. 

'  This  case  was  followed  in  Attomey-Greneral  o.  Cambridge  Consumers  Gas 
Co.,  L.  R.  4  Ch.  Ap.  71 ;  17  W.  R.  145,  reversing  the  decision  of  Sir  R. 
Malins,  y.  C,  in  S.  C,  L.  R.  6  Eq.  282.  It  was  cited  and  acted  upon  by  Sir 
W.  Page  Wood  in  Cooke  v.  Forbes,  L.  R.  5  Eq.  166,  173,  174 ;  and  it  was 
recognized,  and  the  principle  of  it  restated,  by  Lord  Cranworth  in  Broadbent  v. 
Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  461,  462 ;  S.  C,  7  H.  L.  Cas.  600 ;  6  Jur. 
N.  8.  1819;  3  Jur.  N.  S.  221. 

'  See  Spltau  v.  De  Held,  2  Sim.  N.  S.  133  ;  Cooke  o.  Forbes,  L.  R.  5  Eq. 
166;  Attorney-General  v.  Cambridge  Consumers  Gas  Co.,  L.  R.  4  Ch.  Ap.  71, 
80,  81 ;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1637,  and  cases  in  note  (6)  ;  2  Story  Eq. 
Jur.  §  925;  Attomey-Greneral  v.  Gree,  L.  R.  10  Eq.  131.  The  real  question  in 
an  the  cases  is  one  of  fact :  whether  the  annoyance  or  inconvenience  is  such  as 
materially  to  interfere  with  the  ordinary  comfort  of  human  existence;  or,  in 
reference  to  property,  whether  the  injury  arising  from  the  matters  complained  of 
is  such  as  visibly  to  diminish  the  value  of  the  property,  and  the  comfort  and 
enjoyment  of  it.  St.  Helen's  Smelting  Company  v.  Tippmg,  11  H.  L.  Cas. 
642;  S.  C,  4  B.  &  S.  608,  616,  1093;  Walter  v.  Selfe,  4  De  G.  &  Sm.  322; 
Crump  V.  Lambert,  L.  R.  3  Eq.  409,  412,  413;  Ross  v.  Butler,  4  C.  E.  Green 
(N.  J.),  294;  Fish  v.  Dodge,  4  Denio,  311;  Peck  v.  Elder,  8  Sandf.  126; 
Catlin  o.  Valentine,  9  Paige,  575;  Wesson  v,  Washburn  Iron  Co.,  13  Allen, 
95;  Barnes  v.  Hathom,  54  Maine,  124;  Rhodes  v,  Dunbar,  7  Am.  Law  Reg. 
N.  S.  412 ;  Davidson  v.  Isham,  1  Stockt.  (N.  J.)  207 ;  Walcott  v.  Melick,  3 
Stockt.  207;  Beardmore  v.  Leadwell,  3  Giff.  683 ;  Inchbald  v.  Barrington,  L.  R. 
4  Ch.  Ap.  388,  396;  Walker  v.  Brewster,  L.  R.  5  Eq.  25;  Attorney-General  v. 
Birmingham,  4  K.  &  J.  528;  Attorney-General  v.  Earl  of  Lonsdale,  L.  R.,  7 
Eq.  387 ;  Attomey-Greneral  v,  Mid-Kent  Railway  Company  and  South-Eastera 
Railway  Co.,  L.  R.  3  Ch.  Ap.  100. 
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Laches  may  be  a  defence  to  an  application  for  an  injunction  by  way  of  infoniur 

tion  as  well  as  upon  a  bill.' 
Effect  of  a  protest  in  negativing  laches. 
Although  the  motives  with  which  a  suit  is  instituted  are  not  generally  to  be 

regarded,  they  are  not  wholly  immaterial  when  the  complaint  is  of  an  alleged 

public  injury. 
The  views  of  the  majority  of  the  inhabitants  of  a  town,  and  of  their  governing 

body,  are  not  without  weight  on  such  questions  as  the  above.' 
It  is  not  enough  to  show  a  nuisance  to  constitute  a  case  for  an  injunction ; '  but 

if  it  is  a  continuing  nuisance  the  Court  will  not  refuse  an  iignnction  because 

the  a(!tual  damage  arising  from  it  is  slight.^ 

This  was  a  suit  by  information  and  bill,  and  it  now  came  on 
upon  a  motion  by  way  of  appeal  from  the  decision  of  Vice-Chan- 
cellor  Turner,  refusing  to  grant  an  injunction  which  had  been 
applied  for  by  the  relators  and  plaintifis,  the  United  Gaslight  Com- 
pany at  Sheffield,  to  restrain  the  defendants  from  laying  down  any 
gas  mains,  pipes,  or  works,  in  or  under  the  streets  or  highways  in 
the  borough  of  Sheffield,  and  from  breaking  up  or  disturbing  for 
that  purpose  any  road  or  highway,  or  from  doing  any  other  act 
whereby  the  passage  of  her  Majesty's  subjects-  along  such  high- 
ways or  any  of  them  might  be  obstructed  or  rendered  less  safe  or 
convenient,  or  whereby  the  gas  mains,  pipes,  and  works  of  the 
plaintiffs  might  be  interfered  with.  The  facts  of  the  case  aa 
detailed  in  the  Vice-Chancellor's  judgment  were  as  follows :  — 

'  As  to  the  effect  of  delay  or  acquiescence  in  preventing  the  interference  of 
the  Court  for  or  against  a  party  in  regard  to  restraining  a  nuisance,  see  Ban- 
kart  9.  Houghton,  27  Beav.  425,  628;  Senior  v.  Fawson,  L.  B.  8  £q.  390; 
Buxton  0.  James,  5  De  G.  &  S.  80;  Attorney-General  v.  Eastlake,  11  Hare, 
205,  228 ;  Pillow  v.  Thompson,  20  Texas,  206 ;  Tash  v.  Adams,  10  Cush.  252 ; 
Fuller  V.  Melrose,  1  Allen,  166 ;  Bassett  v.  Company,  47  N.  H.  426 ;  Peabodj 
9.  Flint,  6  Allen,  52,  57 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1689,  1640,  1663,  and 
cases  cited  in  note  (6)  ;  Attorney-General  v.  Lunatic  Asylum,  L.  B.  4  Gh.  Ap. 
146;  17  W.  B.  240. 

'  See  Attomey-Greneral  v,  Cambridge  Consumers  Gas  Co.,  L.  B.  4  Oh. 
Ap.  71. 

'  See  Broadbent  v.  Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  461,  462,  where  it 
was  said  by  Lord  Cranworth,  L.  C,  6,  referring  to  the  principal  case,  '*  It  is 
quite  clear  the  judgment  of  this  Court  proceeded  upon  tiie  assumption  that  there 
was  a  nuisance,  though  it  would  not  interfere  by  injunction  where  the  evil  was 
so  infinitesimal  to  the  persons  complaining.^*  S.  C,  7  H.  L.  Cas.  600;  5  Jur. 
N.  S.  1319;  3  Jur.  N.  8.  221. 

*  Seeder  Sir  W.  Paob  Wood,  L.  J.,  in  Attorney-General  v,  Cambridge  Con- 
sumers Gas  Co.,  L.  B.  4  Ch,  Ap.  80,  81 ;  Soltau  v.  De  Held,  2  Sim.  N.  S.  138  ; 
Lord  Crakworth  in  Broadbent  v.  Imperial  Gas  Co.,  7  De  G«,  M.  &  G.  462,  463. 
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There  were  formerlj  two  gas  companies  in  Sheffield,  each 
company  being  incorporated  under  an  Act  of  *  Parliament,  *  306 
and  each  Act  of  Parliament  gives  power  to  break  up  the 
pavements  with  special  provisions  for  compensation  in  respect  of 
the  damages  occasioned  by  that  proceeding.  And  the  Act  of  the 
second  company  provided  for  the  pavements  not  being  broken  up 
except  on  notice  to  the  first  company.  There  is  also  a  water  com- 
pany in  Sheffield,  with  similar  provisions  respecting  the  breaking 
up  of  the  pavements,  and  compensation  for  the  damages  occasioned 
by  it. 

In  the  year  1844  an  Act  of  Parliament  passed,  by  which  the 
two  gas  companies  in  Sheffield  were  united  into  one  called  the 
United  Gas  Company,  who  were  the  plaintifis  in  the  present  suit. 

In  addition  to  the  special  Acts  as  to  these  two  gas  companies, 
the  general  Act  of  Parliament,  (a)  applicable  to  all  gas  companies 
obtaining  parliamentary  powers,  contains  special  provisions  as  to 
breaking  up  the  pavements,  repairing,  and  restoring  them. 

In  the  autumn  of  1851,  the  defendant's  company,  the  Sheffield 
Gas  Consumers  Company,  was  projected.  Soon  afterwards  a  clerk 
of  the  plaintiffs,  the  United  Gas  Company,  took  occasion  publicly 
to  state  that  the  highway  board  had  no  authority  to  permit  the 
defendants  to  break  up  the  pavements.  The  defendants  on  this 
published  a  handbill,  in  which  they  insisted  that  the  highway 
board  had  such  authority.  The  United  Company  thereupon,  on 
the  28th  of  November,  1861,  published  a  counter  handbill,  stating 
that  the  defendants,  if  they  did  proceed  to  break  up  the  pavements, 
would  be  liable  to  indictment,  and  to  the  interference  of 
this  Court  by  injimction.  Tlie  defendants,  however,  ♦  went  *  306 
on  with  their  company,  and  on  the  10th  of  February,  1852, 
the  company  was  completely  registered.  The  deed  of  the  company 
w&s  registered  on  the  13th  of  March,  1852.  On  the  22d  of  March, 
1852,  tiie  plaintiffs  obtained  a  copy  of  it.  The  deed  purported  to 
confer  powers  on  the  directors  of  the  Sheffield  Gas  Consumers 
Company  to  indemnify  the  authorities  against  any  indictments, 
actions,  or  suits,  which  might  be  consequent  on  the  proceedings  of 
the  company.  On  the  6tii  of  April,  1852,  the  directors  of  the 
Gas  Consumers  Company  made  a  report,  by  which  they  stated  that 
they  had  authority  from  the  parish  boards  to  break  up  the  pave- 

(a)  10  &  11  ^ct.  c.  15. 
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ments,  and  that  the  surveyors  of  the  highways  were  favourable  to 
the  objects  of  the  company. 

In  this  state  of  circumstance  on  the  17th  of  April,  1852,  a  bill 
was  filed  by  the  United  Gas  Company  a^inst  the  (jas  Consumers 
Company,  for  an  injunction  similar  to  the  injunction  which  was 
asked  by  the  present  information  and  bill.  A  motion  was  made 
for  an  injunction  accordingly  before  Vice-Chancellor  Turner,  on 
the  24th  of  May,  1852,  and  was  refused. 

On  the  11th  of  June,  1852,  the  plaintifb  gave  notice  to  the  sur- 
veyors of  the  highways  not  to  sanction  the  breaking  up  of  the 
pavements.  There  are  several  boards  and  surveyors  of  highways 
in  Sheffield ;  some  of  these  boards  returned  answers  to  the  notices, 
others  of  them  returned  no  answers.  The  answers  which  were 
returned  were  not  satisfactory.  .  In  this  state  of  circumstances,  on 
the  16th  of  July,  1852,  the  present  information  and  bill  was  filed. 

Tlie  case  made  by  the  information  and  bill  was,  that  the 
defendants,  the  Oas  Consumers  Company,  had  no  legal 
*807  authority  to  break  up  the  pavements;  that  *  proceedings 
on  their  part  would  be  attended  with  great  injury  to  the 
highways,  from  the  laying  down  of  the  pipes,  and  from  the  con- 
tinually recurring  necessity  of  taking  up  the  pavements  for  the 
purpose  of  remedying  any  defects  which  there  might  be  in  the 
mains  or  pipes  which  might  be  laid  by  the  company. 

Mr.  Rolt  and  Mr,  Amphlett^  in  support  of  the  appeal.  — There  is 
no  doubt  of  the  jurisdiction  of  the  Court  to  restrain  a  nuisance, 
and  that  this  is  a  nuisance  of  a  lasting  kind,  and  one  likely  to  be  of 
constant  recurrence,  is  equally  clear.  It  is  therefore  a  proper  sub- 
ject for  an  injunction.  If  there  was  a  legal  question  of  any  diffi- 
culty, the  Court  might  withhold  its  interference  until  the  decision  of 
a  Court  of  Law  had  been  obtained  in  an  action  or  otherwise.  But 
no  one  can  for  a  moment  doubt  that  what  has  been  done,  and  what 
is  necessarily  in  contemplation,  amount  to  a  nuisance,  which  must 
be  the  subject  of  an  indictment.  The  decision  of  a  Court  of  Law 
would  therefore  be  useless.  With  regard  to  private  iiyury,  it  must 
be  observed  that  the  plaintiff  are,  by  their  Act  of  Parliament, 
obliged  to  keep  the  streets  in  repair,  and  that  this  obligation  will 
be  rendered  much  more  burthensome  by  the  constant  operations 
of  the  defendants.  Moreover,  it  is  impossible  for  two  parallel 
lines  of  gas-pipes,  and  the  operations  requisite  for  each  of  t^em,  to 
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exist  without  interfering  materiallj  with  each  other ;  and  it  would 
be  very  hard  upon  the  plaintiffs,  who,  in  order  to  obtain  liberty 
to  interfere  with  public  convenience,  were  obliged  to  submit  to 
many  parliamentary  restrictions  and  obligations,  if  these  rights 
which  they  obtained  upon  such  terms  were  to  be  interfered  with 
by  a  company  who  had  submitted  to  no  terms  at  all,  but  are 
formed  upon  the  principle  of  systematically  violating  the 
law.  With  regard  to  tiie  delay  which  the  *  Vice-Chan-  ♦  308 
cellor  considered  fatal  to  the  plaintiffs'  and  relators'  case, 
the  plaintiff  gave  the  notice  on  the  11th  of  June  to  the  surveyors 
of  the  district,  that  they  objected  to  the  defendants'  proceedings. 
It  is  mere  mockery  to  say  that  the  defendants  did  not.  know  of 
these  notices.  If  they  have  entered  into  any  contracts,  they  have 
done  so  with]  the  knowledge  that  the  plaintiffs  were  about  to  act 
on  the  Vice-Chancellor's  suggestion  made  when  the  injunction 
was  applied  for  upon  the  bill,  before  the  filing  of  the  information. 
That  bill  was  dismissed  on  the  26th  of  July.  Twelve  days  after- 
wards the  information  was  filed.  Moreover,  time  is  not  so  impor- 
tant in  the  case  of  a  public  as  in  that  of  a  private  inquiry.  »They 
referred  to  Walter  y.  Self e^  (a)  Attorney- 0-eneral  v.  Cleaver,  (b^ 
Duke  of  Ghrafton  v.  JSUliardy  (<?)  Crowder  v.  Tinkler ,  (d)  Rex  v. 
Ward  J  (e)  Attorney- General  v.  Johnson,  (^)  Haines  v.  Taylor,  (A) 
Attorney-General  v.  Forbes,  (i)  Elmhirst  v.  Spencer.  (Ic) 

Mr.  BetheU,  Mr.  Daniell,  and  Mr.  T  H.  Terrell,  for  the  de- 
fendants.— The  delay  that  has  here  taken  place  is  quite  sufficient 
answer  to  the  application  for  an  injunction.  After  the  bill  was 
dismissed,  the  defendants  entered  into  contracts  for  their  works, 
before  the  information  was  filed,  and  it  is  impossible  for  the  Court 
to  interfere  without  doing  injustice  to  them.  (I)  No  valid  excuse 
is  given  for  such  delay. 

But  the  case  is  equally  destitute  of  foundation  as  regards 
*any  claim  to  equitable  interposition  upon  the  merits.    *809 

(a)  19  Law  Times,  SOS.  (6)   18  Ves.  211. 

(c)  Cited  18  Yes.  219;  and  see  Blant^s  edit,  of  Amb.  160  n. 

(d)  19  Ves.  617.  (h)  2  Phill.  209. 
(«)   4  A.  &  £.  384.                                  (0    2  M.  &  C.  12S. 
{g)  2  was.  87.  {k)  2  M.  &  G.  45. 

(Z)  See  Great  Western  Railway  Company  v.  Oxford,  Worcester,  and  Wol- 
verluunpton  Railway  Company,  next  case. 
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Although  the  name  of  the  Attorney-General  is  used,  it  is  quite 
clear  that  he  has  never  been  consulted,  and  that  any  advan- 
tage from  these  litigations  to  the  public  is  the  last  thing  which 
those  who  have  set  it  on  foot  have  thought  of.  Indeed,  the  public 
interest  is  altogether  on  the  other  side,  and  in  favour  of  that  oppo- 
sition to  the  plaintiffs'  monopoly  which  the  defendants  are  effect- 
ually making.  The  opinion  of  the  public  has  been  generally 
expressed  on  the  subject  in  the  defendants'  favour.  In  Attorney- 
General  V.  JohnBonj  Lord  Eldon  required  the  Solicitor-General  to 
be  specially  consulted  as  to  his  sanction  to  the  information.  It  is 
not  every  temporary  obstruction  of  the  highway  that  is  a  nuisance 
which  will  maintain  an  injunction.  The  ordinary  business  of  life 
could  not  be  carried  on  if  any  such  doctrine  was  acted  upon.  A 
temporary  obstruction,  not  wanton  or  improper,  but  one  which  was 
required  for  the  benefit  or  convenience  of  adjoining  proprietors, 
has  never  been  held  sufficient  ground.  In  Attorney- General  v. 
Johnson^  the  soil  was  that  under  a  public  river,  and  the  property 
in  it  was  vested  in  the  Grown.  The  Grown,  therefore,  was  enti- 
tled to  abate  the  obstruction  without  more.  But  where  the  soil  is 
not  the  King's,  unless  there  is  irreparable  mischief,  the  Gourt  will 
not  interfere  without  the  intervention  of  a  jury.  In  Attorney- 
General  V.  Forbes^  (a)  there  were  facts  admitted  which  rendered 
an  inquiry  unnecessary.  K  the  Gourt  is  to  interfere  in  such  cases, 
an  immense  field  of  litigation  will  be  opened,  for  there  are  not  less 
than  six  hundred  gas  companies,  which  are  incorporated  only  under 
the  Registration  Act. 

They  also  referred  to  the  Rochdale  Canal  Company  v.  King,  (h) 

*  810       *  Mr.  Rolty  in  reply. 

__  _  • 

The  Lord  Justice  Knight  Bruce.  — ^The  case  divides  itself  into 
two  portions,  one  relating  to  alleged  public  right,  the  other  to 
alleged  private  right. 

To  take  the  latter  first :  This  bill  was  filed  on  the  14th  of 
July  last.  The  company  whose  acts  it  seeks  to  prevent  was  noto- 
riously proposed  to  be  formed  in  the  autumn  of  last  year.  It  was 
then  notorious  that  the  company  so  proposed  meant  to  do,  if  they 

(a)  2  M.  &  C.  128.  (&)  2  Sim.  N.  S.  7& 
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could,  the  acts  which  are  sought  to  be  restrained  by  this  motion  ; 
but  as  I  have  said,  the  bill  was  not  filed  till  July.  Now,  it  has 
been,  I  think,  taken  for  granted  of  late  more  generally  than  the 
authorities  warrant,  that  if  there  be  notice  of  an  objection,  it  is 
equivalent  or  nearly  equivalent  to  the  institution  of  a  suit,  and  that 
whenever  a  suit  is  instituted,  the  time  for  the  purpose  of  equitable 
relief  ought  not  to  count,  for  many  purposes  at  least,  against  the 
plaintiff,  after  the  time  when  notice  of  the  objection  was  given ; 
and  it  is  said  that  notice  of  objection  to  this  scheme  or  undertaking 
was  given  as  early  as  the  autumn  of  last  year,  and  has  been 
repeated  and  continued  since.  I  do  not,  however,  accede  to  the 
generality  of  the  proposition.  The  question  must  depend  very 
much  on  the  circumstances  of  each  particular  case,  and  instances 
may  well  be  conceived  in  which,  after  notice  of  an  objection  or 
opposition,  the  delay  to  institute  a  suit  founded  on.  that  may  well 
count  against  the  plaintiff.  It  strikes  me  that  the  present  is  one 
of  those  cases,  more  especially  as  in  the  spring  a  bill  was  filed  for 
the  purpose  of  preventing  what  was  intended.  It  was  filed  on  the 
17th  of  April,  1852 ;  a  motion  was  made  for  an  injunction  accord- 
ingly ; .  the  motion  was  opposed,  and  was  refused  with  costs  on  the 
24th  of  May.  There  was  no  appeal  from  the  order  on  that 
motion,  and  the  *  suit  has  since  been  abandoned.  The  *  811 
same  matter  is  taken  up  afresh  by  the  present  suit.  My 
opinion  is,  that  upon  the  question  of  private  right,  without  enter- 
ing into  any  other  considerations  to  which  this  part  of  the  case 
may  possibly  be  open,  that  delay  furnishes  sufficient  ground  for 
refusing  the  merely  interlocutory  application  before  us.  What  it 
may  be  right  to  do  at  the  hearing  is  a  different  point. 

The  question  of  public  right  remains ;  and  though  a  stronger 
case  of  delay  is  probably  required  to  affect  those  who  assert  a 
public  right  than  where  a  private  right  is  alone  in  dispute,  yet  I 
cannot  agree  that  delay  even  in  such  a  case  is  to  be  without  effect. 
I  think  it  a  circumstance  to  be  attended  to.  Now,  as  far  as  the 
public  right  is  concerned,  there  has  been  no  suit  whatever,  except 
the  present,  which  was  instituted  more  than  half  a  year  after  the 
intention  to  do  these  acts  had  become  notorious. 

And  with  regard  to  the  public  question,  there  is  another  con- 
sideration not  to  be  forgotten.  I  agree  that  motives  are  very  often 
inunaterial  with  reference  to  the  manner  of  disposing  of  a  suit. 
It  has  been  said  by  an  eminent  Judge,  that  if  you  were  to  look 
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into  the  motives  of  suitors,  Courts  of  justice  would  not  sit  above 
a  month  in  the  year,  and  would  have  little  to  do.  Of  course,  there 
are,  in  numerous  instances,  motives  for  litigation,  which,  if  they 
could  be  looked  into,  would  prevent  a  Court  of  justice  from 
interfering.  But  generally  I  agree  that  it  is  not  the  rule  so  to 
regard  them.  Where,  however,  the  public  interest  purports  to  be 
asserted,  it  is  not  wholly  immaterial,  at  least  upon  an  interlocutory 
application,  to  look  into  the  motives  from  which,  or  under  which, 
the  matter  is  brought  forward.    Now,  in  the  present  case, 

*  812   though  the  Attorney-General's  *  name  is  used,  it  is  impos- 

sible not  to  see  that  the  suit  has  been  instituted  more  from 
regard  to  private  than  to  public  good.  If  the  public  interest  clearly 
required  the  immediate  interposition  of  the  Court,  that  might  not 
be  material.  But  we  find,  as  a  fact,  tliat  the  majority  of  the  town 
council  is  in  favour  of  what  the  defendants  are  proposing  to  do ; 
and  on  a  question  of  discretion,  it  is  impossible,  with  reference  to 
a  community  of  this  description,  not  to  look  with  some  degree  of 
attention  at  what  the  governing  body  of  the  borough  think  on  the 
subject.  It  is  said  that  many  of  the  members  of  the  town  council 
are  interested  in  favour  of  the  defendants'  undertaking.  I  dare 
say  that  it  is  so ;  still  they  are  members  of  the  governing  body, 
and  the  opinion  of  the  majority  is  as  I  have  stated.  It  is  plain, 
moreover,  on  the  evidence,  that  the  opinions  and  the  wishes  of  a 
great  preponderance  in  number  of  the  inhabitants  of  this  town  are 
also  in  favour  of  what  the  defendants  are  doing.  That  does  not 
legalize  what  is  illegal,  but  it  is  a  matter  surely  not  to  be  disre- 
garded, on  an  interlocutory  motion,  where  the  Court  is  to  exercise 
a  discretion,  as,  in  my  opinion,  it  is  here  bound  to  do.  The  case 
might  be  diflFerent  if  it  were  certain  or  highly  probable  that  what 
is  proposed  would  be  a  public  nuisance  of  a  dangerous  or  oppres- 
sive description.  My  opinion  is,  that  the  evidence  before  us  does 
not  show  that  it  is  likely  to  be  so,  though  I  agree  that  what  is 
intended  will  probably  or  certainly  be  in  law  a  nuisance. 

For  the  reasons  that  I  have  mentioned,  without  entering  into 
others  which  might  perhaps  be  suggested,  I  am  of  opinion  that  the 
present  motion  ought  to  be  refused,  without  prejudice  to  any 
question,  reserving  the  costs,  and  giving  the  plaintiffs  leave,  and, 
if  necessary,  the  Attorney-General  leave,  to  proceed  at  law  by 

indictment  or  action  as  they  may  be  advised.    I  repeat  that 

*  313  what  *  is  now  done  is  not  to  be  considered  as  binding  the 
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Court  to  any  particular  course  at  the  hearing  of  this  cause,  when 
possibly  an  injunction  may  be  granted. 

The  Lord  Justice  Lord  Cranworth.  —  I  have  come  to  the 
same  conclusion,  and  so  entirely  upon  the  same  grounds,  that 
perhaps  it  is  hardly  necessary  I  should  say  any  thing.  My  learned 
brother  has  pointed  out  that  the  case  divides  itself  into  two 
branches.  And  in  form,  no  doubt,  it  does.  Li  substance,  how- 
ever, I  cannot  but  come  to  the  conclusion,  that  the  Attorney- 
General,  and  the  public  here,  are  a  mere  fiction,  and  that  the  real 
parties  concerned  are  only  those  that  were  parties  to  the  first  suit. 

Looking  at  it  as  a  question  merely  between  the  plaintiifs  and  the 
defendants,  I  think  there  is  abundant  reason  why  there  should  not 
be  an  interlocutory  injunction.  I  agree  that  there  is  no  necessity 
for  the  intervention  of  a  jury,  to  teach  us  that  digging  up  a  public 
highway  is  a  public  ofTence,  or  a  public  nuisance ;  but  I  am  very 
far  from  seeing  my  way  to  the  conclusion,  that  there  is  likely  to  be 
any  private  injury  to  these  plaintiffs  in  the  sense  of  there  being  an 
illegal  act,  an  act  of  which  the  plaintiifs  would  have  any  right  to 
complain.  If  what  the  defendants  are  proposing  to  do  is  not  open 
to  the  objection  of  being  a  public  offence,  I  am  not  prepared  to 
say  that  it  certainly  must  be  such  an  injury  to  the  plaintiffs  as  to 
give  them  a  right  of  action  against  the  defendants.  It  may  be 
difficult  to  lay  down  parallel  lines  of  pipes  without  some  injury 
being  done  to  those  of  the  plaintiff;  but  I  think  that  there  is  not 
such  a  case  made  out  as  to  render  it  discreet  for  this  Court  to 
interfere  interlocutorily  by  an  injunction  before  the  fact  had 
been  established  one  way  or  other  by  a  trial.^  That  *  seems  *  814 
to  me  to  dispose  of  the  question  so  far  as  the  plaintiffs  are 
concerned. 

But  then  the  plaintiffs  Ml  back  on  what  is  the  alleged  injury  to 
the  public.  Now,  I  have  already  said  that,  in  my  opinion,  this 
was  an  afterthought,  and  constituted  no  part  of  the  original 
grounds  of  this  litigation.  I  observe  that  the  relator  is  in  truth 
the  same  as  the  plaintiff.  The  grievan^  complained  of  is,  that  in 
the  progress  of  their  works  the  defendants  must  do  that  which 
would  constitute  in  point  of  law  a  nuisance.  I  dissent  from  Mr. 
ItoWa  proposition  in  point  of  law,  that  if  it  be  once  established 

^  See  post,  p.  325,  note  (1) ;  Broadbent  v.  Imperial  Gras  Co.,  7  De  G.,  M. 
&  G.  443;  Coe  0.  Lake  Co.,  37  N.  H.  254. 
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that  thei*e  is  a  public  nuisance,  there  must  be  an  injunction  to 
restrain  it.  To  what  extent  will  that  go  ?  Every  day  there  are 
nuisances  in  the  streets  of  London ;  but  it  cannot  be  said  that  in 
every  case  where  an  indictment  would  lie  there  must  be  a  title  to 
an  injunction.  I  have  no  doubt  that  what  the  present  Lord 
Chancellor  said,  qualified  in  the  mode  in  which  he  meant  it,  is 
perfectly  right.  Once  establish  that  the  setting  up  something 
permanently  is  a  nuisance,  and  it  is  immaterial  whether  it  is  more 
or  less.  And  it  was  upon  that  principle  that  I  proceeded  in  the 
case  that  was  referred  to  of  the  Rochdale  Canal,  (a)  There,  if  I 
remember  rightly,  the  plaintiffs  were  the  owners  of  a  very  valua- 
ble canal.  Adjoining  owners  of  property  to  which  the  water  was 
necessary  paid  them  a  sort  of  rent  (I  think  they  called  it  a  water 
rent)  for  taking  off  a  certain  quantity  of  water  from  time  to  time. 
The  defendants  contended  that  they  had  a  right  to  take  it  with- 
out any  such  license  :  they,  accordingly,  did  abstract  it,  and  drove 
the  plaintiffs  to  bring  an  action  against  them.    The  plaintifis  did 

so,  and  established  their  right, — recovering,  it  is  true,  only 
*  815   a  shilling,  because  the  *  real  question  was  to  try  whether 

there  was  a  right,  or  not.  After  that  the  defendants  defied 
the  plaintiffs,  and  said,  "  You  will  never  recover  more  than  a 
shilling."  I  held,  that  although  drawing  off  a  hundred  gallons  of 
water  was  a  small  thing,  for  which  a  plaintiff  would  not  recover  more 
than  very  trifling  damages,  yet  the  defendants  were  trying  to  baffle 
justice  in  a  way  that  this  Court  would  not  tolerate.  That  is  the 
principle  on  which  I  understand  the  Lord  Chancellor  proceeded  in 
the  case  of  the  brick  manufactory.  What  the  Lord  Chancellor 
meant  to  say  was  this  :  The  Court  will  not  let  a  person  set  up  a 
nuisance,  and  say  It  shall  remain  because  it  is  very  little.  If  it  is 
a  nuisance,  and  is  likely  to  continue,  the  Lord  Chancellor  said  that 
shall  not  be  allowed.  But  how  does  that  case  apply  here  ?  It  is 
true,  that  it  may  be  said  to  be  a  violation  of  the  law  to  dig  up  or 
interfere  with  the  road  wherever  her  Majesty's  subjects  have  a  right 
of  way ;  but  what  is  urged,  on  the  other  hand,  is,  that  this  inter- 
ference is  infinitesimally  small,  and  is  much  more  than  compen- 
sated in  point  of  convenience  to  those  who  will  be  injured  by  it  by 
the  results  which  are  to  follow.  Whether  that  view  of  the  case  is 
correct,  it  is  not  necessary  to  speculate  upon ;  but  it  is  a  satisfac- 

(a)  2  Sim.  N.  S.  78. 
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tory  guide  to  the  discretion  of  the  Court  to  say,  that  probably  the 
convenience  resulting  from  it  will  preponderate  oyer  the  incon- 
venience.^ 

I  think  this  is  not  a  case  in  which  this  Court  is  bound  to  inter- 
fere, because  there  may  be  what  amounts  in  point  of  law  to  a  nui- 
sance, and  I  concur  therefore  entirely  in  the  judgment  that  has 
been  given  by  Sir  George  Turner,  qualified  in  the  way  that  my 
learned  brother  has  pointed  out,  —  that  this  motion  should  be 
refused,  reserving  the  costs,  and  with  liberty  to  the  parties 
to  *  bring  such  action  or  indictment  as  they  may  be  advised  *  316 
in  order  to  try  their  rights. 

Before  the  commencement  of  Hilary  Term,  1853,  notice  of  mo- 
tion was  given  on  behalf  of  the  plaintiffs  for  the  first  day  of  that 
term,  upon  new  facts  rendering  it,  as  it  was  alleged,  necessary 
for  public  safety  that  an  ii^unction  should  be  granted. 

1S53.  January  12,  February  1.  Before  the  Lords  Justices  Sir  J.  L.  Knight 
Brucb  and  Sir  6.  Tdrnrr.  February  8,  16.  Before  the  Lord  Chancellor 
and  the  Lords  Justices. 

On  the  motion  coming  on  to  be  heard  before  the  Lords  Justices, 
it  was  agreed  that  the  cause  should  be  at  once  decided  as  at  the  hear- 
ing upon  the  evidence  before  the  Court.  It  was  argued  accord- 
ingly ;  but  before  any  decision  was  given,  their  Lordships  suggested 
that  it  had  better  be  reargued  before  the  full  Court.  Accordingly 
it  was  reargued  before  the  full  Court  by  one  counsel  on  each  side. 

Mr.  Boltj  Mr.  Amphlett^  and  Mr.  Overend  supported  the 
motion. 

Mr.  Darnell^  Mr.  T.  H.  Terrell^  and  Mr.  Logic  opposed  it.  — 
The  additional  facts  brought  forward  and  the  arguments  appear 
sufficientiy  from  the  judgments.  In  addition  to  the  authorities 
cited  upon  the  former  hearing,  Attometf- General  v.  Doughty ^  (a) 
Attorney-General  v.  Nichol^  (hi)  Wyn%tavley  v.  Lee^  (c)  Rex  v. 
BusseUj  (d)  Rex  v.  Tindall^  (e)  Attorney- General  v.  London 
and  SouthrWestem  Railway  Company j  (jg)  Haines  v.  *  Tay-    *  317 

(a)  2  Yes.  Sen.  454.         (c)  2  Swans.  333.  (e)  6  Ad.  &  £1.  143. 

(b)  16  Ves.  338.  (d)  6  Etust,  427.  (g)  3  De  G.  &  S.  439. 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1640,  and  cases  in  notes  2  and  3 ;  Hodg- 
son p.  Earl  of  Fowis,  1  De  G.»  M.  &  G.  6|  and  cases  cited  in  note  (2). 
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lor,  Co)   Chartered  Gas  Company  v.   Central  Gas    Company,  (h) 
and  5  &  6  Will.  4,  c.  50  (the  Highways  Act)  were  referred  to. 

February  16. 

The  Lord  Justice  Turner.  —  This  is  an  information  and  bill, 
the  information  filed  by  her  Majesty's  Attorney-General  at  the  rela- 
tion of  Edwin  Unwin,  who  is  the  secretary  or  manager  of  the 
Sheffield  United  Gaslight  Company,  and  the  bill  by  the  Sheffield 
United  Gaslight  Company,  against  the  Sheffield  Gas  Consumers 
Company,  for  the  purpose  of  obtaining  a  perpetual  injunction  to 
restrain  the  Sheffield  Gas  Consumers  Company  from  laying  down 
any  gas  mains  or  pipes  or  other  works,  in  or  under  the  streets  or 
highways  of  the  borough  of  Sheffield,  or  any  part  of  them,  and 
from  breaking  up  or  disturbing  for  that  purpose  the  road  or  pave- 
ment of  the  said  streets  or  highways,  or  any  of  them,  and  from 
doing  any  other  act  whereby  the  passage  of  her  Majesty's  subjects 
along  the  said  streets  or  highways,  or  any  of  them,  shall  be  in  any 
respect  obstructed  or  rendered  less  safe  or  convenient,  or  whereby 
the  gas  mains  or  pipes  or  other  works  of  the  plainti&  may  be  in 
any  way  injured  or  damaged. 

The  general  outline  of  the  case,  without  entering  into  the  par- 
ticular details,  appears  to  be :  that  there  existed  from  the  year 
1818  up  to  the  year  1886,  in  Sheffield,  one  gas  company,  that 
company  being  incorporated  by  Act  of  Parliament;  that  in  the 
year  1836  another  company  was  formed  which  continued  to  supply 
the  town  of  Sheffield  with  gas,  with  the  original  company,  down 
to  the  year  1844 ;  that  in  the  year  1844  an  amalgamation 
*  318  of  those  two  companies  took  place  under  the  *  title  of  the 
Sheffield  United  Gaslight  Company ;  that  in  the  year  1851, 
about  the  autumn  of  that  year,  the  Sheffield  Gas  Consumers  Com- 
pany was  begun  to  be  formed  ;  that  about  March,  1852,  the  Sheffield 
Gas  Consumers  Company  was  duly  registered  under  the  provisions 
of  the  Joint  Stock  Companies  Act ;  and  that  thereupon  in  the 
month  of  April,  1852,  a  bill  was  filed  by  the  present  plaintiffs,  the 
Sheffield  United  Gaslight  Company,  against  the  Sheffield  Gas  Con- 
sumers Company,  for  the  purpose  of  restraining  them  from  laying 
down  their  pipes.  At  that  time  no  pipes  had  been  laid  down  by 
the  defendants,  the  Sheffield  Gas  Consumer^  Company,  and  the 

{a)  10  Beav.  76. 

{h)  Before  Lord  Truro,  reported  in  the  Gas  Journal. 
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case  therefore  which  then  came  before  the  Court  was  entirely  a 
case  of  anticipated  mischief.  A  motion  for  the  injunction  prayed 
by  the  bill  was  made  before  me  as  Yice-Ghancellor,  and  judgment 
was  given  upon  the  motion  on  the  24th  of  May,  1852.  I  was  of 
opinion  that  the  plaintiffs  had  not  succeeded  in  making  out  so  clear 
a-case  of  anticipated  mischief  as  would  warrant  the  Court  in  inter- 
fering by  ii^unction,  and  therefore  refused  the  motion.  From  the 
month  of  May,  1852,  nothing  further  took  place  till  the  month  of 
July  following,  at  which  time  the  present  information  and  bill  was 
filed,  and  thereupon  application  was  again  made  to  me  as  Yice- 
Chancellor  for  an  injunction  on  the  part  both  of  the  Attorney-Gen- 
eral and  of  the  plaintiffs.  That  motion  shared  the  same  fate  as 
the  preceding  one.  I  thought  that  the  plaintiff  had  not  made  out 
a  case  entitling  them  to  the  injunction.  My  opinion  on  that  sub- 
ject not  being  satisfactory  to  Vie  parties,  the  case  was  carried  up 
to  the  Lords  Justices,  and  on  the  6th  of  August,  1852,  the  Lords 
Justices  also  thought  proper  to  refuse  that  motion. 

It  appears  that  the  Gas  Consumers  Company  began  to  lay  down 
their  pipes  in  the  month  of  October,  1852 ;  and  in  the 
month  of  November  another  notice  of  motion  *  was  given  *  319 
before  the  Lords  Justices  for  the  injunction.  Upon  that 
motion  coming  on,  it  was  considered  that  it  would  be  better  for 
both  parties  that  the  cause  should  be  heard.  The  cause  has  been 
heard  accordingly,  and  it  is  now  for  us  to  consider  what  is  right  to 
be  done  upon  the  motion  and  the  hearing  of  the  cause. 

The  question  important  to  be  considered  in  the  present  case 
appears  to  me  to  be  what  is  the  general  principle  on  which  this 
Court  interferes  in  cases  of  this  description ;  and  I  take  that  prin- 
ciple to  be  the  inadequacy  of  the  remedy  which  the  law  gives,  in 
such  cases.^  That  was  distinctly  laid  down  by  Lord  Eldon  in 
the  case  of  the  Attomef/- General  v.  NichoL  (a)  Lord  Eldon 
there  says,  addressing  himself  to  the  interference  of  the  Court  in 
cases  of  this  nature :  ^'  The  foundation  of  this  jurisdiction  inter- 
fering by  ii^unction  is  that  head  of  mischief  alluded  to  by  Lord 
Hardwic^e,  —  that  sort  of  iiatural  injury  to  the  comfort  of  the 
existence  of  those  who  dwell  in  the  neighbouring  house,  —  requiring 
the  application  of  a  power  to  prevent  as  well  as  remedy  an  evil  for 
which  damages  more  or  less  would  be  given  in  an  action  at  law. 

(a)  16  Ves.  38S. 

1  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1637,  and  cases  cited  in  note  (5). 
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The  position  of  the  building,  whether  opposite,  at  right  angles,  or 
oblique,  is  not  material.  The  question  is,  whether  the  effect  is 
such  an  obstruction  as  the  party  has  no  right  to  erect,  and  cannot 
erect  without  those  mischievT)U8  consequences  which  upon  equitable 
principles  should  be  not  only  compensated  by  damages,  but  pre- 
vented by  injunction."  Lord  Eldon,  therefore,  in  that  case  clearly 
refers  the  jurisdiction  of  the  Court  to  the  extent  of  the  injury, 
and  to  the  preventive  power  of  this  Oonrt  as  being  superior  to  the 
remedy  which  can  be  obtained  at  law. 

But  it  is  said  that  however  that  may  be  in  a  case  of 
*  320  *  private  nuisance,  which  was  the  case  to  which  Lord  Eldok 
was  addressing  himself  in  the  case  ottYaeAttomet/'GeneralY. 
Nicholy  it  is  different  in  the  case  of  a  public  nuisance,  and  that  it 
is  the  duty  of  this  Court  to  interfere  in  all  cases  of  public  nui- 
sance. The  argument  is  put  thus :  it  is  said  that  no  injury  or 
inconvenience  which  is  merely  trifling  would  amount  to  a  nuisance 
at  law,  that  the  very  fact  of  there  being  a  nuisance  at  law  imports 
that  the  injury  is  great  and  the  inconvenience  considerable,  and, 
therefore,  it  is  said  that  the  interference  of  this  Court  must  take 
place  whenever  there  is  a  nuisance  at  law.^  I  confess,  however, 
that  looking  at  the  principles  on  which,  as  I  apprehend,  this  Court 
interferes,  it  does  not  appear  to  me  that  there  can  be  any  sound 
distinction  between  cases  of  private  and  public  nuisances.  It  is 
not  on  the  ground  of  any  criminal  offence  conmiitted,  or  for  the 
purpose  of  giving  a  better  remedy  in  the  case  of  a  criminal  offence, 
that  this  Court  is  or  can  be  called  on  to  interfere.  It  is  on  the 
ground  of  injury  to  property  that  the  jurisdiction  of  this  Court 
must  rest ;  and  taking  it  to  rest  upon  that  ground,  the  only  dis- 
tinction which  seems  to  me  to  exist  between  cases  of  public 
nuisance  and  private  nuisance  is  this,  —  that  in  cases  of  private 
nuisance  the  injury  is  to  individual  property,  and  in  cases  of  pub- 
lic nuisance  the  injury  is  to  the  property  of  mankind. 

I  think,  therefore,  that  the  same  principle  must  govern  the 
question  as  to  the  interference  of  the  Court,  whether  the  case 
be  one  of  private  or  of  public  nuisance.  What,  then,  is  the  prin- 
ciple by  which  the  Court  ought  to  be  governed  ?  I  take  it  to  be 
this :  whether  the  extent  of  the  damage  and  injury  be  such  that 
the  law  will  not  afford  an  adequate  and  sujfficient  remedy.    The 

^  See  per  Sir  B.  Mauns,  Y.  C,  in  Attorney-General  v.  Cambridge  Consumers 
Gas  Co.,  L.  B.  6  Eq.  297. 
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same  principle  which  goyems  the  Court  in  other  cases,  in 
irhich  its  jurisdiction  is  more  generally  applied,  seems  '^  to  *  821 
me  to  apply  in  such  cases  as  the  present.  In  cases  of  spe- 
cific performance  the  jurisdiction  of  this  Court  is  founded  on  the 
inadequacy  of  the  remedy  at  law.  If  the  specific  performance  of 
a  covenant  be  asked,  it  is  not  every  covenant  which  this  Court  will 
perform,  but  such  covenants  only  as  cannot  be  adequately  compen- 
sated in  damages.  So  again,  in  cases  of  trespass,  it  is  not  every 
trespass  against  which  this  Court  will  enjoin  ;  but  such  trespasses 
as  are,  or  are  assumed  to  be,  irremediable,  or  at  all  events  mate- 
rial ;  and  so  I  take  it  to  be  in  cases  of  nuisances.^ 

The  question,  therefore,  which  we  have  to  consider  appears  to 
me  to  be  whether  this  is  a  case  in  which  the  remedy  at  law  is  so 
inadequate  that  the  Court  ought  to  interfere,  having  regard  to  the 
legal  remedy,  the  rights  and  interests  of  the  parties,  and  the  con- 
sequences of  this  Courtis  interference.  Looking  at  the  case  in 
tills  point  of  view,  it  is  a  mixed  case  of  public  and  private  injury. 
In  considering  it,  I  think  it  important  to  separate  the  two  questions 
of  public  injury  and  private  injury.  The  injury  to  the  public 
which  is  complained  of  arises  from  the  interest  of  the  public  in 
the  streets  of  Sheffield :  it  is  said  that  the  streets  of  Sheffield  will 
be  materially  impeded  by  tjie  laying  down  of  tiie  pipes  of  this 
company,  and  by  the  continual  taking  up  of  those  pipes  for  the 
purpose  of  repairing  them  when  they  have  been  once  laid  down. 
As  to  the  laying  down  the  pipes,  according  to  the  evidence  as  it 
stands  before  us,  that  operation  will  occasion  an  inconvenience  of 
two  or  three  days'  duration  only.  I  think  that  in  the  case  of 
Neepsend  Lane,  it  was  proved  that  there  was  an  interruption  of  five 
or  six  days ;  but  in  that  case  it  was  proved  also  that  a  negotiation 
was  pending  at  the  time  either  between  the  two  companies  or 
between  the  mimicipal  authorities  of  Sheffield  and  the  de- 
fendants' company,  which  prevented  *the  completion  of  *822 
the  works  there  within  the  period  within  which  they  would 
according  to  the  ordinary  course  have  been  completed.  The  incon- 
venience, therefore,  is  partial  and  temporary :  when  the  pipes  are 
laid  down,  the  works  will  in  that  respect  be  completed.  And  if 
this  Court  is  to  interfere  on  the  ground  that  the  laying  down  of 
these  pipes  will  occasion  a  temporary  obstruction  in  the  streets  of 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1697. 
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Shefl&eld  for  two  or  three  days,  I  am  at  a  loss  to  see  how  the  inter- 
ference of  this  Court  could  be  withheld  in  the  case  which  has  been 
put  in  the  argument  of  boards  erected  in  the  public  streets  where 
houses  are  under  repair,  or  in  the  case  of  cellars  being  made  under 
the  public  streets,  or  in  the  case  of  the  pavement  being  obstructed 
by  goods  being  deposited  upon  it.  All  these  are  nuisances  in  a 
^eater  or  a  less  degree  ;  and  if  this  Court  is  to  interfere  on  the 
ground  that  the  pavement  of  Sheffield  will  be  taken  up  for  two 
days  for  the  purpose  of  laying  down  the  pipes  of  this  company,  it 
seems  to  me  that  it  will  be  equally  bound  to  interfere  in  the  cases 
to  which  I  have  referred.  As  to  the  continual  taking  up  of  the 
pavement  consequent  on  these  pipes  having  been  laid  down,  that 
inconvenience  will  also,  as  it  appears  to  me,  be  partial  and  tem- 
porary only.^  It  will  be  an  inconvenience  occurring  from  time 
to  time  in  different  parts  of  the  town,  and  not  an  injury  affecting 
the  general  body  of  the  inhabitants  to  any  such  extent  as  ought,  in 
my  opinion,  to  induce  the  interference  of  this  Court.  It  is  not 
to  be  left  out  of  consideration  in  determining  this  question,  that 
to  some  extent  the  law  has  provided  a  remedy  in  respect  of 
these  inconveniences.  There  is  some  remedy  under  the  Highway 
Act ;  and  there  are  boards  of  surveyors  having  control  of  the 
streets  who,  it  is  to  be  remembered,  concur  in  these  measures 
being  taken ;  and  as  to  any  injury  which  private  individuals  may 

sustain,  the  law  is  open  to  them  by  actions  on  the  case. 
*  328        *  Something  has  been  said  in  the  course  of  the  argument 

of  the  danger  to  the  public  peace  which  may  ensue  from  the 
non-interference  of  this  Court ;  but  surely  this  Court  cannot  sup- 
pose that  there  is  an  inadequacy  of  ihe  civil  power  to  preserve  the 
public  peace.  I  say  nothing  on  the  question  whose  fault  it  will  be 
if  this  disturbance  of  the  public  peace  takes  place.  It  is  true,  as 
the  plaintiffs  admit,  that  if  they  do  not  interfere,  the  probability 
is  that  there  will  be  no  disturbance ;  but  they  say  that  they  are 
justified  in  interfering,  as  it  is  the  only  means  by  which  they  can 
prevent  these  illegal  acts  being  done.  I  do  not  think,  however, 
that  it  is  competent  to  parties  to  come  to  this  Court  and  say  that 
the  inadequacy  of  their  legal  remedy  gives  them  a  right  to  do  acts 
occasioning  breaches  of  the  peace.    The  argument  seems  to  me  to 

^  See  the  remarks  of  the  same  Judge  in  reference  to  this  point  und  adhering  to 
tbe  same  opinion,  in  Goldsmid  v.  The  Tunbridge  Wells  Improvement  Commis- 
sioners, L.  R.  1  Oh.  Ap.  849,  354,  855. 
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go  too  far ;  it  would  apply  to  every  case  of  an  illegal  act,  —  to 
every  nuisance  or  trespass,  however  trivial ;  for  any  of  these  nui- 
sances or  trespasses  might  in  the  result  lead  'to  a  breach  of  the 
peace. 

Some  observations  have  been  made  with  reference  to  the  delay 
in  this  case,  on  which  it  may  be  right  for  me  to  say  a  few  words. 
I  agree  with  the  argument  which  has  been  urged  on  the  part  of 
the  plaintiffs,  that,  so  far  as  they,  individually  as  plaintiffs,  ar^ 
concerned,  it  is  impossible  on  this  record  to  impute  to  them  any 
delay.  But  with  reference  to  this  proceeding,  so  far  as  it  is  a 
proceeding  by  the  Attorney-General,  I  do  not  concur  in  the  argu- 
ment urged  on  the  part  of  the  plaintiffs,  that  there  is  no  ground 
for  imputing  delay,  or  that  delay  can  have  no  influence  on  such  a 
question  as  the  present.  In  truth,  the  case  as  to  the  Attorney- 
General  stands  thus :  The  works  of  this  company  were  begun 
in  October,  1851,  and  it  is  not  till  July,  1852,  that  the  Attorney- 
General  takes  any  proceeding  to  restrain  the  execution  of 
those  works.  In  the  mean  time  the  company  have  *  been  *  824 
allowed  to  enter  into  contracts  and  take  proceedings  without 
any  interference  on  the  part  of  the  Attorney-Greneral.  That  delay 
will  affect  the  Attorney-General  as  much  as  a  private  individual  I 
am  not  prepared  to  say ;  but,  in  my  opinion,  it  is  a  circiunstance 
to  be  considered  in  determining  the  question  whether  this  Court 
shall  interfere,  although  the  application  to  the  Court  be  on  behalf 
of  the  Attorney-General,  and  I  ground  myself  in  that  opinion  upon 
what  fell  from  Lord  Eldon  in  the  case  of  the  Attomey-Q-eneral 
V.  Johnson,  (a)  In  that  case  Lord  Eldon  distinctly  states  his 
opinion  to  be  that  delay  is  to  be  considered  in  determining  a 
question  of  injunction,  though  the  application  may  be  by  the 
Attorney-General  on  behalf  of  the  public.  I  think,  therefore,  that 
this  case  fails,  so  far  as  the  public  are  concerned. 

There  remains,  then,  the  question  of  the  private  right  of  the 
plaintiSs.  The  question,  as  I  view  it,  upon  this  point  is,  what  is 
the  injury  to  the  plaintiffs  in  their  character  of  a  joint-stock  com- 
pany beyond  that  which  the  public  sustain.  It  is  said  that  there 
is  damage  to  their  pipes.  K  so,  there  is  a  remedy  in  an  action  on 
the  case ;  and  I  do  not  think  that  there  is  any  case  established  of 
damage  to  the  pipes  of  the  plaintiffs  sufficient  to  justify  the  inter- 

(a)  2  was.  87. 
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ference  of  this  Court  on  the  ground  of  private  nuisance.  I  hare 
been  throughout  this  case  very  much  struck  with  the  great  strength 
of  the  affidavits  made  on  the  first  application  as  to  the  anticipated 
nuisance,  —  the  enormous  inconveniences  which  were  then  antici- 
pated as  likely  to  result  to  the  plaintiffs  from  the  defendants  being 
permitted  to  lay  down  their  pipes  at  all,  —  and  what,  in  my 
opinion,  is  the  very  different  aspect  of  the  case  on  the 

*  825    affidavits  as  they  now  stand,  *  showing  that  the  injury 

anticipated  in  April,  1852,  and  so  strongly  deposed  to  on 
that  occasion,  has  not  been  realized,  though  it  is  in  evidence  that 
six  miles  of  the  pipes  of  the  defendants  have  been  already  laid 
down  in  the  streets  of  Sheffield.  It  was  suggested  with  reference 
to  this  question  of  private  right  that  there  would  be  great  injury  to 
individuals  by  reason  of  the  defendants,  in  consequence  of  their 
pipes  having  been  laid  in  property  belonging  to  others,  acquiring 
an  easement  in  such  property.  But  this  seems  to  me  to  be  a 
private  injury  to  each  individual,  and  not  a  nuisance  to  all  the  in- 
habitants ;  and  if  the  case  be  considered  as  one  of  private  injury  to 
each  individual,  I  think  it  is  not  a  case  in  which  this  Court  could 
on  this  record  interfere :  if  the  case  be  considered  as  one  of  nui* 
sance  to  a  private  individual,  it  is  a  nuisance  of  which  some 
individuals  would  approve  and  others  disapprove.  It  is  evident 
from  the  affidavits  that  there  are  many  of  the  inhabitants  of  Shef- 
field who  would  be  and  are  willing  and  desirous  that  these  pipes 
should  be  laid  down  before  their  houses,  although  others  may  be 
desirous  that  it  should  not  be  done«  It  cannot,  therefore,  be 
brought  forward  as  a  case  of  common  injury  to  all,  and  as  a  case 
of  private  injury  to  each  it  does  not  seem  to  me  to  be  open  on  the 
present  record. 

Another  view  which  has  struck  my  mind  with  reference  to  the 
interference  of  this  Court  in  cases  of  this  description  is  this: 
These  parties  are  here  coming  into  equity  on  purely  legal  grounds, 
and  in  a  case  in  which  there  may  be  some  possible  doubt  as  to  the 
result  of  the  proceeding  at  law.  I  take  it  that  in  a  case  of  that 
description  the  ordinary  course  of  this  Court  is  to  allow  the  pro- 
ceedings at  law  to  go  on,  in  order  that  the  Court  may  be  in  a 
position  to  see  what  the  result  of  those  proceedings  may 

*  826   be.^     It  is  upon  an  equity  founded  on  a  *  legal  right  that 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1685  note,  1640,  1641,  and  cases  dted. 
What  is  nuisance  is  chiefly  a  subject  for  &  jury,  and  to  be  ascertained  by  an 
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the  plaintiffs  come^  and  for  an  extension  of  the  legal  remedy. 
Ought  it  not  to  be  seen  whether  the  legal  right  exists  before  this 
Court  will  interfere  ?  The  effect  of  the  interference  of  this  Court 
would  be  to  prevent  the  legal  question  being  tried  at  all. 

Upon  these  grounds,  and  on  looking,  which  I  have  done  care- 
fully, through  the  affidavits  in  this  case,  being  satisfied  that  there 
is  not  that  extent  of  mischief  which,  in  my  opinion,  would  justify 
the  interference  of  this  Court,  the  conclusion  that  I  have  arrived 
at  is  that  this  information  and  bill  ought  to  be  dismissed.  If  it 
shall  eventually  appear  that  there  is  any  such  excessive  mischief 
as  is  contemplated  on  the  part  of  the  plaintiffs,  it  will  be  quite  open 
to  them,  notwithstanding  the  dismissal  of  the  bill,  to  file  a  fresh 
information  or  bill,  and  make  a  new  case  upon  new  &cts;  but 
upon  the  facts  as  they  at  present  stand,  my  opinion  is  that  this 
information  and  bill  ought  to  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  —  In  making  the  order  of  the 
6th  of  August  last,  the  Lords  Justices  intended  it  certainly  to  be 
without  prejudice  to  any  question,  and  particularly  meant  that  it 
should  not  hamper  or  interfere  with  the  judicial  discretion  of  the 
Court  as  to  the  mode  of  dealing  with  the  suit  at  the  hearing.  If 
that  intention  or  that  meaning  is  not  clearly  expressed  in  the 
order  as  drawn  up,  it  has  not  been  drawn  up  as  it  ought  to  have 
been.  I  believe,  however,  that  by  neither  side  have  they  been 
misunderstood  in  this  respect.  My  present  impression  is,  that  the 
order,  intended  and  understood  as  I  have  mentioned,  having  been 
made  merely  upon  an  interlocutory  application  in  the  state  of  facts 
and  circumstances  then  presented  to  the  Court,  was  not  an  erro- 
neous or  incorrect  order.    If,  however,  the  question  is  asked, 

action  before  granting  relief.  See  Attorney-General  v.  U.  K.  Elec.  Tel.  Co., 
6  L.  T.,  N.  S.  328 ;  L'  Seton  Dec.  (3d  Eng.  ed.)  898 ;  Cleeye  v.  Mahony,  9  W. 
R.  882 ;  Wason  v.  Sanborn,  45  N.  H.  171 ;  Eastman  v.  Company,  47  N.  H.  71 ; 
Eaden  r.  Firth,  1  H.  &  M.  573 ;  Freeman  v.  Tottenham  and  Hampstead  Rail- 
way Co..  11  Jar.  N.  S.  254;  19  W.  R.  1004,  L.  JJ.  Where  the  thing  sought 
to  be  restrained  is  not  unavoidably  and  in  itself  noxious,  but  only  something 
which  may  according  to  circumstances  pnive  so,  then  the  Court  will  refuse  to 
interfere,  until  the  matter  has  been  tried  at  law.  Per  Brougham,  L.  C,  in 
Ripon  V,  Hobart,  1  Coop.  Sel.  Cas.  333;  S.  C,  S  My.  &  K.  169;  Inchbald  v, 
Barrington,  L.  R.  4  Ch.  Ap.  388;  Mason  v.  Sanborn,  45  N.  H.  169,  171,  and 
cases  dted;  The  UniTersitiea  of  Oxf.  and  Camb.  v.  Richard8on»  6  Yes.  (Sum- 
ner's ed.)  689,  note  (a). 
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*  327    whether  I  *  now  consider  that  in  disposing  of  the  motion, 

so  far  as  I  was  concerned,  I  expressed  myself  with  snf- 
jGicient  fulness  and  altogether  correctly,  I  must  own  that  I  hare 
more  misgiving  as  to  the  proper  answer.  Probably  what  I 
then  said  was  well  susceptible  of  amendment,  as  well  as  addition. 

An  able  and  eminent  member  of  this  bar,  whom  we  have  lost, 
used  to  say  that  there  was  no  justice  in  August.  Not  agreeing  wiUi 
him  to  that  extent,  I  do  acknowledge  that  ever  since  I  have  been 
acquainted  with  the  Court,  there  has  been  ia  prevalent  notion  that 
its  light  is  at  that  season  often  in  the  wane,  and  I  will  not  under- 
take to  aver  that  on  the  6th  of  August,  1852,  I  furnished  any 
assistance  towards  a  contrary  opinion.  It  is,  however,  not  material 
on  the  present  occasion  whether  the  Vice-chancellor  and  thejx)rd8 
Justices  disposed  correctly  of  the  motions  heard  and  decided  by 
them  respectively  last  year.  Neither  of  the  orders  then  made, 
merely  interlocutory  as  they  were,  can  or  ought  to  influence  the 
Court  now  in  granting  or  refusing  an  injunction.  Not  only  is  the 
motion  before  it  a  new  motion,  we  are  also  at  the  hearing  of 
the  cause,  and  this  upon  more  evidence  than  that  adduced  in 
August,  1852,  and  upon  facts  some  of  which  have  occurred  since 
that  month.  Perhaps  the  motions  refused  were  properly  refused. 
Perhaps  they  ought  to  have  been  wholly  or  in  part  successful. 
The  present  question  is  of  a  decree  to  be  made. 

One  point  suggested  against  the  informant  and  plaintifis  is  that 

of  acquiescence  or  laches.    I  think  no  such  point  established. 

Early  and  speedily  after  the  first  announcement  of  the  defendants' 

project,  the  plaintiffs  protested  against  it  openly  and  publicly,  and 

they  have  uniformly  declared  and  asserted  practically  their 

*  328    opposition  to  it.     Whether  this  suit  was  instituted  *  soon 

enough  to  entitle  the  informant  and  plaintiffs  to  an  inter- 
locutory order  for  an  injunction  may  be  disputable,  but  it  was 
commenced,  I  think,  soon  enough  to  warrant  them  in  asking  for 
a  decree,  if  making  a  case  for  one  in  other  respects.  The  expen- 
diture of  the  defendants  has  taken  place  under  full  notice  that  it 
was  objected  to,  and  that  endeavours  were,  and  would  be,  in  active 
operation  to  render  it  fruitless  and  useless  on  the  grounds  or 
alleged  grounds  taken  by  the  information  and  bill. 

Then  comes  the  question,  whether  the  acts  done  and  intended 
by  the  defendants,  of  which  the  informant  and  plaintiffs  complain, 
amoimt,  or  if  performed  will  amount,  to  a  nuisance  in  point  of 
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law.    And  upon  the  evidence  now  before  the  Court,  I  think  that 
this  question  must  be  answered  in  the  affirmative,  if  propounded 
for  the  purpose,  and  in  the  sense,  of  the  information  or  bill  sepa* 
ratelj,  and,  therefore,  in  the  affirmative,  if  "propounded  for  the 
purpose  and  in  the  sense  of  both  together.    Various  public  high- 
ways  in  the  town  of  Sheffield  have,  since  July  last,  in  the  prosecu- 
tion  of  designs  previously  announced,  been  unlawfully  broken  up 
for  the  purpose  of  laying  down  the  defendants'  pipes.     The  same 
course  of  proceeding  is  intended  to  be  with  equal  unlawfulness 
pursued  by  them  in  other  public  highways  of  the  town  to  an  extent 
still  greater.    And  it  must  be  taken  as  substantially  certain  that 
hereafter  (in  case  of  the  .absence  of  judicial  interference  preven- 
tively) the  highways  along  or  under  which  the  plaintiffs'  pipes 
lawfully,  and  the  defendants  pipes  unlawfully,  have  been  and  shall 
be  laid,  will  in  various  places  be  from  time  to  time,  without  just  right 
or  lawfiil  power,  broken  up  by  the  defendants  for  the  purpose  of 
repairing  their  pipes  (whether  in  consequence  of  casualties  which 
may  happen  to  affect  them  or  otherwise),  and  for  the  purpose  of 
making  communications    between    their  main  pipes  and 
*  dwelling-houses,  or  other  buildings.    These  illegal  pro-    *  329 
ceedings,  effected  and  intended,  present  and  future,  may 
perhaps  well  be  said  in  one  sense  to  be  of  a  temporary  or  tran- 
sitory, and  not  a  perpetual  or  permanent  kind.     But,  from  the 
nature  of  the  case,  there  is  obviously,  I  think,  another,  and,  prob- 
ably, a  more  important  sense,  in  which  a  character  of  perpetuity 
or  permanence  may  properly  be  ascribed  to  them.    It  has  been 
argued  that  the  annoyance  (if  any)  felt,  and  possible  to  be  feared, 
must  be  small,  slight,  and  unfit  for  this  Court's  interference.     But 
the  frequent  recurrence  for  ever,  or  during  a  period  probably  long 
and  unascertainable,  of  an  annoyance,  slight  in  itself  (slight  I 
mean  if  occurring  but  upon  a  single  occasion,  or  recurring  only  at 
very  rare  intervals)  may  much  interfere  with  the  reasonable  con- 
venience and  comfort  of  life.^    Upon  the  evidence  now  before  us, 
it  is,  I  think,  reasonable  to  believe  that  during  a  period  probably 
long  and  unascertainable,  the  defendants'  proceedings  under  con- 
sideration, unless  judicially  prevented,  will  unlawfully  be  of  fre- 
quent recurrence,  and  will  unlawfully  create,  from  time  to  time, 
often   inconvenience  to  persons  who  as  travellers  or  passengers 

*  See  2  Dan.  Ch.  Pr.  (4tli  Am.  ed.)  1637,  and  cases  cited  in  note  (5). 
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maj  have  occasion  to  use  the  public  streets  and  highways  in  Shef- 
field, to  shopkeepers  and  other  inhabitants  of  the  town,  and  to  the 
plaintiffs ;  nor,  if  we  now  refuse  an  injunction,  can  it  reasonably, 
I  think,  be  denied  tliat  in  respect  of  these  unlawful  proceedings, 
actual  and  intended,  redress,  remedy,  or  punishment  may  from 
time  to  time,  for  many  years  to  come,  be  sought  at  law  criminally 
and  civilly,  as  well  summarily  as  other¥rise,  to  a  yery  inconren- 
ient  and  burdensome  extent  of  diversified  litigation,  at  the  in- 
stance of  a  variety  of  persons.  This  the  defendants  may,  it  is 
true,  be  inclined  to  disregard.    But  what  they  are  indifferent  to, 

may  be  of  importance  to  the  plaintiffs,  and  to  some  at  least 
*  880    of  *  those  on  whose  behalf,  or  for.  whose  interest  or  proteq- 

tion,  the  Queen's  Attorney-Gteneral  is  to  be  considered  as 
suing  here.  There  are  persons  certainly  who  are  pleased  with 
the  operation  of  putting  the  law  in  motion  in  its  numerous  depart- 
ments, nor  dislike  its  frequent  repetition  ;  this,  however,  more 
often  vicariously  than  otherwise ;  but,  in  theory,  if  not  practically, 
the  multiplication  of  suits  and  prosecutions  must  be  considered 
something  very  different  from  a  blessing,  —  so  fieur,  at  least,  as  her 
Majesty's  unprofessional  subjects  are  concerned. 

There  is,  too,  another  aspect  of  this  case  which  may  deserve . 
attention.  Mr,  Overend^  before  the  Lords  Justices  in  January  of 
this  year,  assumed  not  unreasonably,  and  argued  on  the  possi- 
bility, that  the  defendants  in  the  course  and  by  the  aid  of  time 
may,  through  submission  or  acquiescence  (this  Court  not  interpos- 
ing), acquire  in  the  soil,  or  the  use  of  the  soil,  of  the  streets  and 
highways  where  their  pipes  are  proposed  to  be  and  are  now  laid,  a 
right  not  now  existing,  which,  if  acquired,  may  probably  be  found 
of  considerable  inconvenience  publicly  as  well  as  privately,  I  do 
not  know  that  this  argument  has  been  displaced  or  answered. 
Certainly,  I  am  aware  that  the  bill  in  this  cause  is  a  bill  by  the 
plaintiffs  on  their  own  behalf  merely.  But  it  cannot  be  denied 
that  by  way  of  easement  or  otherwise  they  have,  in  the  soil  of  the 
streets  and  highways  within  the  range  of  their  Act  of  Parliament,  an 
interest  exceeding  and  different  from  that  of  persons  merely  enti- 
tlQid  to  use  them  for  walking,  riding,  and  driving,  or  to  have  the 
approaches  along  them  to  their  shops,  warehouses,  and  dwellings 
preserved  in  an  iminterrupted  .or  unobstructed  state. 

Something  has  been  said  on  the  subject  of  riots  or 
*881    *  unlawful  assemblies,  of  skirmishes  and  battles  between 
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fhe  opposite  forces,  native  and  auxiliary,  of  the  contending  com- 
panies, as  likely  to  be  rife  and  serious  unless  we  shall  inter- 
fere, but  into  that  part  of  the  argument  I  consider  it  unnecessary 
to  enter.  It  seems,  however,  right  to  notice  the  incorporation, 
whether  completely  or  incompletely,  of  the  defendants,  and  the 
quantity  of  persons  thus  associated  together.  They  have  the  ad- 
vantage and  strength  of  lastingness,  union,  numbers,  and  it  may 
well  be  thought  (nor  is  it  new  to  hold  or  to  act  upon  the  opinion) 
that  infringements,  even  seemingly  slight  infringements,  of  right 
in  respect  of  land  by  persons  or  bodies  so  circumstanced  require 
especially  to  be  watched  with  a  careful  eye,  and  repressed  with 
a  strict  hand  by  a  Court  of  Equity  where  it  can  exercise  jurisdic- 
tion. 

The  propriety  of  the  bill  may  probably  well  be  thought  open  to 
more  doubt  than  the  propriety  of  the  information  in  the  present 
case,  but  I  consider  both  to  be  well  founded,  —  the  information, 
upon  the  ground  of  the  public  and  general  nature  of  the  nuisance ; 
the  bill,  if  on  no  other  account,  yet  on  account  of  the  interest  in 
the  nature  of  a  private  interest,  whether  by  way  of  easement  or 
otherwise,  in  the  soil  of  the  public  highways  of  Sheffield,  which  I 
have  referred  to ;  that,  namely,  which  the  plaintiffs  as  a  company 
have  under  their  Act  of  Parliament ;  an  interest  likely,  I  think 
(as  I  have  said),  to  be  prejudiced  by  the  defendants'  illegal  pro- 
ceedings, not  a  prejudice  in  the  sense  or  way  of  interference  with 
a  monopoly  (for  the  plaintiffs  cannot  truly  be  said  to  have  any 
right  in  the  nature  of  a  monopoly),  but  they  are  entitled  certainly 
to  have  their  pipes  protected,  and  to  exercise  freely  the  powers 
conferred  on  them  by  the  legislature,  which  has,  for  the 
general  good,  placed  *  them  under  obligations  and  liabili-  *  882 
ties  that  the  defendants  are  exempt  from. 

^  It  has  been  urged,  and  perhaps  not  without  foundation,  that  the 
majority,  or,  at  least,  a  very  considerable  portion,  of  those  who 
compose  the  governing  bodies,  and  of  the  inhabitants  generally, 
of  Sheffield,  are  disposed  against  tiiis  suit,  and  wish  well  to  the 
defendants  and  their  operations,  which,  it  is  also  plausibly  con- 
tended, will,  on  the  whole,  be  rather  for  the  convenience  and 
advantage  than  to  the  inconvenience  or  disadvantage  of  the  town 
generally.  The  fact,  too  (I  suppose  true),  is  iu*ged  that  there  are 
many  parts  of  England,  where  companies  such  as  the  defend- 
ants', and  constituted  for  similar  purposes,  exist,  whose  works, 
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without  anj  authority  from  the  legislature,  and  without  litigation 
or  objection,  have  long  been  and  are  still  interfering  with  streets 
and  public  highways  in  the  manner  here  complained  of  and  sought 
to  be  prevented.  Each  of  these  considerations  probably  deserves 
some  attention,  but  they  are  not,  I  conceive,  conclusive  in  the 
defendants'  favour,  and  are,  in  my  opinion,  outweighed  by  others. 

If  this  suit  is  opposed  to  the  views  and  wishes  of  a  majority  of 
the  governing  bodies  and  general  inhabitants  of  Sheffield,  the 
minority  do  not  therefore  lose  their  rights.  Their  views  of  what 
is  for  the  convenience  and  advantage  of  the  town  are  not  neces- 
sarily to  be  disregarded  in  a  case  where  they  have  law  on  their 
side ;  and  if  the  informant  and  plaintiffs  would  have  an  equity 
independently  of  what  has  been  or  is  going  on  in  other  towns  or 
places,  they  are  not  to  be  deprived  of  it  because  the  inhabitants  of 
those  towns  or  places  may  through  the  success  of  this  suit  be  dis- 
turbed or  inconvenienced.  The  legislature  is  open  to  all,  and, 
*  888  therefore,  *  to  the  defendants,  who,  if  they  shall  desire  par- 
liamentary authority  for  their  undertaking,  and  shall  make  a 
case  for  it,  will,  I  dare  say,  obtain  it.  The  probably  great  expense 
of  an  opposition  before  committees  of  the  two  houses  of  Parliament 
has  been  fairly  enough  made  the  subject  of  remark,  but  ought  not 
to  influence  our  judgment. 

It  has  been  said,  too,  that  there  are  parish  surveyors  or  local 
boards,  to  whom  or  to  which  the  defendants  have  been  and  are 
willing  to  submit  themselves;  and  certain  agreements  on  that 
subject,  perhaps  of  a  lawful,  perhaps  of  an  unlawful,  nature,  have 
been  produced.  But  neither  are  the  powers  of  these  surveyors  or 
boards  of  such  extent  or  force  or  practical  utility  for  the  purpose 
now  under  consideration^  as  those  which  the  Court  of  Chancery 
can  exercise ;  nor,  if  they  were,  could  it  be  right  for  this  Court 
therefore  to  abdicate  an  important  and  useful  branch  of  its  knowi> 
and  undoubted  jurisdiction;  nor  can  the  Attorney-General,  or 
those  for  whose  rights  or  interest  he  sues,  or  the  plaintiffs,  be 
required  to  trust  or  resort  to  the  activity,  discretion,  or  judgment 
of  any  surveyors  or  board,  present  or  future,  changing  or  unchang- 
ing, partial  or  impartial,  wise  or  otherwise,  for  the  prevention  or 
protection  which  it  is  the  object  of  this  suit  to  obtain. 

There  are  legal  proceedings  pending,  with  which  the  relator  and 
plaintiffs  upon  having  an  injunction,  if  they  shall  obtain  one,  ought, 
I  think,  to  undertake  to  deal,  so  far  as  they  can,  in  any  manner 
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that  this  Court,  upon  auj  application  or  suggestion  from  the 
defendants,  now  or  hereafber,  may  deem  reasonable.  But  the 
pendency  of  those  proceedings  ought  not,  in  my  judgment,  to 
delay  or  impede  the  action  of  this  Court  in  a  case, 
*  where  the  law  and  facts  appear  to  me  to  be  free  from  *  834 
obscurity;^  especially  since  an  important  statute  which, 
though  at  present  in  operation,  was,  I  believe,  not  so  in  August 
last :  noi  forgetting  the  expressions  attributed,  and  probably  with 
correctness,  to  Lord  Eldon  in  Attorney- General  v.  Cleaver ^  (a) 
but  also  not  forgetting  those  to  be  found  in  Orawder  y.  Tink- 
ler. (l>) 

I  am  of  opinion  that  the  informant  and  plaintiffs  are  entitled 
now  to  an  injunction  until  further  order,  substantially,  though  not 
exactly,  in  the  terms  v»  which  they  pray  it,  upon  the  undertaking 
that  I  have  just  mentioned  being  given  by  the  plaintifis  and  the 
relator ;  with  liberty  for  either  party  to  apply :  a  liberty  which 
may  perhaps  be  especially  useful  in  the  event  of  a  certain  result 
of  the  trial  of  the  pending  indictment.  As  to  the  costs  of  this 
suit,  I  have  entertained,  and  still  entertain,  too  much  doubt  to 
enable  me  to  concur  in  any  order  as  to*  any  of  the  costs  of  the 
relator,  or  the  plaintiffs,  or  the  defendants. 

Thb  Lord  Chancellor. — This  cause  comes  on  to  be  decided 
under  circumstances  somewhat  unusual,  and  whatever  may  be  the 
result,  at  least  it  cannot  be  said  that  the  subject  has  not  in  one 
form  or  another  received  a  more  than  ordinary  degree  of  consider- 
ation and  discussion.  A  motion  for  an  injunction  was  made  first 
in  the  spring  of  last  year,  before  Lord  Justice  Turner,  when  he 
was  yice-Chancellor.  That  was  made  upon  the  bill,  before  there 
was  any  information  filed,  and  was  refused.  An  information  and 
bill  were  then  filed,  and  the  motion  was  renewed.  I  say  re- 
newed, although  the  application  was  in  some  *  sort  a  new  *  385 
and  distinct  motion.  But  the  same  question  had  to  be  dis- 
cussed, and  Lord  Justice  Turner,  with  his  usual  accuracy  and 
attention,  again  considered  the  subject,  and  came  to  the  conclu- 
sion that  the  injunction  ought  to  be  refused.    That  motion  was 

(a)  IS  Ve«.  211.  (6)  19  Ves.  617. 

^  If  the  evidence  is  satisfactory,  the  Court  will  grant  an  injunction  against  a 
nuisance  without  hearing  the  question,  whether  there  is  a  nuisance,  tried  before 
a  jury.     Inchbald  v,  Bobinson,  Inchbald  v.  Barrington,  L.  R.,  4  Ch.  Ap.  3S8. 
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brought  by  way  of  appeal  before  the  Lords  Justices,  and  heard  bj 
them  a  day  or  two  before,  but  finally  decided  on  the  6th  of  August, 
when  the  Lords  Justices  were  of  opinion  that  the  Vice-chancellor 
Turner  had  rightly  decided,  and  affirmed  therefore  the  order  which 
he  had  made.  Application  was  then  made  to  the  Lords  Justices 
in  Michaelmas  Term  last,  proposing  to  renew  the  same  moti<Mi| 
but  upon  a  new  state  of  facts,  which  had  arisen  since  the  former 
motion  had  been  disposed  of;  and  the  Lords  Justices  then  sug* 
gested  that  it  would  be  better  for  the  cause  to  be  set  down  for 
hearing  upon  affidavits,  according  to  a  course  which  has  been  use- 
fully and  frequently  adopted  of  late,  and  for  the  cause  and  motion 
to  be  heard  and  disposed  of  at  once.  The  parties  adopted  that 
suggestion,  and  the  cause  came  on  to  be  heard  before  the  Lords 
Justices  in  the  last  term.  After  it  had  been  argued  they  intimated 
to  me,  not  having  finally  made  up  their  minds  on  the  subject,  an 
apprehension  that  they  might  not  concur  in  their  views  as  to  what 
ought  to  be  done.  And  although  the  legislature  has  in  such  cases 
provided  for  such  a  result  when  that  which  is  before  the  Lords  Jus- 
tices is  an  appeal  from  some  other  decision,  no  such  provision  is 
made  with  reference  to  an  original  hearing.  The  Lords  Justices 
in  this  state  of  things  proposed  that  the  cause  should  be  heard 
again  either  by  me  alone,  or  by  the  full  Court,  the  latter  of  which 
courses  I  thought  much  the  better  one.  The  case  has  now  been 
fully  and  very  ably  argued,  necessarily  consuming  a  good  deal  of 
time  from  the  number  of  affidavits,  and  I  have  come  to  a  condur 

sion  against  the  plaintifis. 
*  886       *  I  will  state  shortly  the  grounds  on  which  I  have  arrived 

at  that  conclusion.  It  appears  to  me  that  both  the  Lords 
Justices  concur  substantially  on  this  point,  that  it  is  a  question  of 
degree  whether  the  Court  will  interfere  or  not.  If  that  be  the 
right  view  of  the  case,  then  the  question  is,  whether  or  not  such  a 
probability  of  substantial  iiyury  to  the  rights  of  the  public  passing 
along  the  streets  of  Sheffield,  or  the  inhabitants  using  those  streets, 
has  been  made  out  as  to  make  it  a  reasonable  exercise  of  jurisdio- 
tion  for  this  Court  to  interfere  by  granting  an  injunction.  I  con- 
fess that  in  the  course  of  the  argument  a  doubt  did  pass  through 
my  mind  whether  the  Lords  Justices  had  rightly  decided  in  August, 
but  I  have  come  to  the  conclusion,  not  only  that  that  doubt  was 
not  well  founded,  but  to  a  still  stronger  conclusion  upon  the  hear- 
ing, that  there  is  no  case  for  enabling  us  to  act  otherwise  than  as 
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we  then  acted.  Is  the  eyil  of  such  a  nature  as  to  justify  the  Court 
in  interfering  ?  It  is  said  that  the  defendants  ^e  about  to  tear  up 
the  streets  to  an  extent,  on  one  side  represented  as  70  miles,  on 
the  other  as  100  miles.  Take  it  that  100  miles  of  the  streets  are 
to  be  torn  up.  It  majbe  that  before  the  defendants  complete  their 
works  they  will  have  taken  up  the  pave.ment  over  100  miles,  but 
they  will  never  have  up  above  20  yards  at  the  same  time,  and  they 
will  never  have  even  tiiiat  length  up,  tiiey  say,  for  above  two  days. 
That  agrees  with  one's  experience  from  what  one  observes  when 
similar  works  are  going  on  in  the  metropolis.  They  are  no  sooner 
begun  than  ended. 

The  circumstance  of  the  works  being  performed  in  this  case  in 
a  vast  number  of  places  in  the  course  of  the  next  two  or  three 
years,  or  the  next  year,  during  which  time  the  process  of  laying 
down  the  pipes  will  be  going  <m,  does  not  appear  to  me  at 
all  to  vary  the  case.  *  One  must  look  at  tiie  quantum  of  *  887 
evil  at  each  particular  place  and  at  each  particular  moment 
of  time,  to  determine  whether  this  injunction  ought  to  be  granted. 

It  may  be  asked  by  way  of  illustration,  why  does  not  the  Court 
restrain  persons  from  coming  with  barrel-organs  through  a  town 
and  disturbing  the  peace  of  the  inhabitants  ?  No  doubt  it  would 
be  a  very  serious  nuisance  if  a  person  with  a  barrel-organ  or  bag- 
pipes were  to  station  himself  under  one's  window  all  day ;  that 
would  be  a  nuisance.  But  when  he  is  going  through  a  city,  you 
know,  he  will  stop  ten  minutes  at  one  place  and  ten  minutes  at 
another,  and  so  he  will  go  on  aU  day.  If  the  one  sort  of  nuisance 
could  be  restrained,  I  do  not  see  why  the  other  could  not.  There 
is  a  distinction,  no  doubt ;  the  one  interferes  with  the  soil,  the  other 
does  not  involve  any  interference  with  the  soil.  I  do  not  see  in 
point  of  principle  that  this  distinction  makes  any  great  difference. 

But  I  do  not  rest  this  case  merely  on  my  own  opinion  as  to  its  being 
a  very  small  degree  of  injury,  but  I  think  it  may  be  safely  deduced 
from  the  acts  of  the  legislature  that  it  is  to  be  so  considered.  I 
come  to  this  conclusion  from  the  different  statutory  provisions  to 
which  our  attention  has  been  called.  The  Joint-stock  Companies 
Registration  Act  (a)  contains  in  the  second  section  a  list  of  cer- 
tain companies  for  executing  works  which  cannot  be  carried  into 
execution  without  the  authority  of  Parliament,  but  it  does  not  in* 

(a)  7  &  8  Yict.  e.  110. 
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elude  gas  companies  among  them,  though  such  companies  are  cer- 
tainly within  the  operation  of  the  Act.  When  that  argument  was 
pressed,  I  suggested  that  perhaps  the  legislatiure  might  con- 
*  888  template  a  company  formed  for  making  gas  *  behind  a  row 
of  houses,  and  supplying  the  inhabitants  with  gas  through 
their  own  land  with  their  consent.  That  was  a  suggestion  that 
passed  in  my  mind,  but  I  cannot  seriously  believe  it  was  any 
arrangement  of  that  sort  that  the  legislature  looked  to.  The  legis- 
lature must  have  looked  at  the  fact,  that  companies  may  be  formed 
for  the  manufacture  and  supplying  a  town  with  gas,  and  may  carry 
into  effect  the  object  which  they  contemplate,  without  the  authority 
of  Parliament.  It  must  have  been  deemed  possible  in  some  way 
to  supply  the  inhabitants  of  a  particular  town  or  district  with  gas, 
without  an  express  Act  of  Parliament  for  that  purpose.  But  it 
was  asked,  did  the  legislature  contemplate  the  violation  of  the 
law  by  tearing  up  the  pavement  ?  Two  answers  occurred  to  my 
mind  oh  that  subject.  Perhaps  the  legislature  thought  that  this 
would  only  be  done  with  the  sanction  of  the  surveyors  or  proper 
authorities,  which  would  prevent  any  thing  taking  piace  which 
they  considered  injurious  to  the  public  who  would  pass  along  and 
use  the  road  or  street  in  which  the  pipes  would  be  laid,  and  that 
such  a  discretion  might  be  safely  intrusted  to  those  authorities. 
Or  it  may  be  that  the  legislature  did  not  consider  the  act  of  tak- 
ing up  the  pavement  for  such  a  purpose  as  this  a  nuisance  at  all. 

That  may  probably  be  the  question  to  be  decided  on  the  trial  of  the 
indictment,  (a)    If  I  thought  the  question  of  injunction  or  no  injunc- 
tion depended  on  that,  I  should  have  probably  asked  the  Lords  Jus- 
tices to  concur  with  me  in  letting  this  cause  stand  over  till 
*839    after  the  trial  of  that  indictment.    But  I  do  not  think  so.    *If 
these  proceedings  are  unlawful,  I  think  the  unlawfulness  is 
too  slight  to  warrant  this  Court's  interfering  by  way  of  injimction. 
But  I  must  say  that  when  the  cause  was  argued  before  the 
Lords  Justices  in  August  last,  and  I  myself  said  we  do  not  want 

(a)  The  indictment  was  tried,  and  a  verdict  given  for  the  Crown,  with  leaye 
for  the  defendants  to  move  to  enter  a  verdict  of  not  guilty.  A  rule  was  accord- 
ingly obtained,  but  was  discharged  on  June  4, 1858,  on  argument,  the  Court  of 
Qneen^s  Bench  holding  that  the  obstruction  amounted  to  a  nuisance.  [See 
Broadbent  v.  Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  461,  per  Lord  Crakworth, 
L.  C. ;  Ellis  V.  The  Sheffield  Gas  Consumers  Co.,  2  £1.  &  Bl.  767 ;  Reginav. 
Longton  Gas  Co.,  8  Cox,  C.  C.  817;  2  El.  &  El.  661 ;  6  Jur.  N.  S.  601;  29 
L.  J.,  M.  C.  118 ;  S.  C.  nom.  Regina  v.  Knight,  8  W.  R.  293.] 
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any  Court  of  Law  to  tell  us  that  tearing  up  the  pavement  was  a 
nuisance,  I  did  not  then  advert  to  the  particular  circumstance  of 
this  case,  but  merely  to  the  general  proposition  ;  and  I  cannot  say 
that  it  appears  to  me  absolutely  impossible  to  be  held  that  the 
taking  up  the  pavement  for  such  a  purpose  as  this  is  not  a  nui- 
sance. I  do  not  say  how  this  may  be,  but  the  case  may  be  held 
to  be  analogous  to  one  of  this  sort :  If  I  were  to  station  a  cart  in 
the  street  opposite  to  my  door,  obstructing  the  public  highway, 
I  might  be  guilty  of  a  nuisance  for  aught  I  know,  and  I  might  be 
liable  to  be  indicted ;  but  it  would  be  a  sufficient  answer  to  say, 
that  the  cart  was  there  only  a  reasonable  time  and  for  a  lawful 
purpose.  If  it  is  used  in  the  way  in  which  such  things  are  ordi- 
narily used  it  cannot  be  a  nuisance  so  to  use  it.  The  public 
highway  is  for  the  convenience  of  mankind,  and  so  to  use  it 
cannot  be  a  nuisance.  One  of  the  uses  is,  that  people  travel- 
ling along  with  a  horse,  or  carriage,  or  cart,  may  draw  up  at  a 
particular  door  according  to  their  lawful  occupation.  So,  again,  if 
I  have  a  cart  come  to.  my  house  with  five  or  six  tons  of  coal, 
of  course  it  will  be  some  time  obstructing  the  public  highway, 
but  it  is  difficult  to  maintain  that  in  an  ordinary  street  that 
would  be  a  nuisance.^  All  these  cases  of  nuisance  or  no  nid- 
sance  arising  from  particular  acts  must,  from  the  nature  of 
Aings,  be  governed  by  particular  circumstances.  K  a  carriage 
were  to  drive  up  in  Belgrave  Square,  and  stand  half  the  day  at 
the  door  of  a  house  waiting  for  some  person  calling  there, 
I  do  not  *  think  that  that  could  be  made  out  to  be  a  *S40 
nuisance.  It  may  be  said  to  have  stayed  there  an  unrea- 
sonable time ;  but  it  would  be  difficult  indeed  to  make  out  that 
that  was  a  nuisance.  Suppose,  however,  the  same  thing  hap- 
pened in  the  narrow  part  of  the  street  that  runs  from  Govent 
Gkurden  to  St.  Martin's  Lane,  I  do  not  know  that  that  would  not 
be  a  nuisance.  Each  case  must  be  governed  by  its  particular 
circumstances.^    The  particular  place  or  object  in  view  must  be 

^  A  hooseholder  adjoiDing  a  highway  may  throw  his  fuel  on  the  street  for  the 
porpoae  of  haying  it  carried  into  his  house ;  and  place  building  materials  there 
if  there  is  a  necessity  for  it ;  but  such  necessity  must  be  shown.  Commonwealth 
«.  Fassmore,  1  Serg.  &  R.  219 ;  Wood  v.  Mears,  12  Ind.  515.  See  Clark  v.  Fry, 
8  Ohio  K.  S.  358 ;  per  Cogkbusn,  C.  J.,  in  Begina  v.  Longton  Gas  Co.,  2  £1. 
&  £1.  651,  667. 

*  It  must  be  determined  from  all  the  circumstances  of  each  particular  case, 
whether  an  object  permanently  placed,  temporarily  left,  or  slowly  moving  in  a 
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regarded.  I  take  it  that  all  these  questions  are  of  this  nature, 
^*  Are  you  using  that  which  is  the  subject-matter  of  inquiry  in  a 
reasonable  way  and  according  to  the  uses  for  which  it  was  in- 
tended ? " 

I  am  of  opinion  that  no  case  is  made  out  for  an  injunction. 
With  reference  to  the  future  evil  of  tearing  up  the  streets  for  the 
purpose  of  repairs  and  the  possibility  of  accidents,  I  can  only  say 
here  that  I  must  deal  with  those  considerations  exactly  in  flie 
same  way,  and  inquire  whether  there  is  such  a  probability  of  seri- 
ous injury  as  would  induce  this  Court  to  interfere  ?  Everybody 
who  has  lived  in  this  town  has  lived  probably  in  a  house  where 
there  have  been  gas-pipes  running  along  the  front  of  it.  Speaking 
for  myself,  I  can  say  that  I  have  experience  of  it  for  some  twenty 
or  thirty  years  and  more,  and  I  have  never  found  any  nuisance 
from  such  a  source.  I  do  not  mean  to  say  that  evils  may  not 
occasionally  occur,  but  I  think  that  the  interests  of  mankind 
require  that  those  things  should  be  disregarded.^  I  concur  there- 
fore with  Lord  Justice  Turner  in  thinking  that  this  bill  and  in- 
formation ought  to  be  dismissed,  though  I  entirely  concur  wifli 
both  the  Lords  Justices  that  nothing  should  be  said  about  the 
costs. 

Mr,  Bolt.  —  Did  your  Lordships  intimate  that  it  was  without 
prejudice  to  our  filing  a  new  bill? 

*841       ♦The  Lord  Chancellor. — In  the  Charley  Water^arki 
0(ue  (a)  we  held  that  the  dismissal  of  a  bill  would  not 
prevent  a  plaintiff  from  filing  a  new  bill  upon  new  facts.    You 
may  file  a  new  bill  upon  new  facts  if  you  like. 

highway,  is  or  ifl  not  i  nuisance ;  and  this  determination  must  depend  on  tlie 
finding  Whether  or  not  the  given  object,  under  all  the  circumstances  attending  its 
occupancy  of  the  highway,  unnecessarily  obstructed  the  free  passage  of  the  public 
upon  and  over  it  The  first  and  principal  design  of  highways  is  the  accommoda- 
tion of  the  public  travel ;  but  they  may  lawfully  and  properly  be  used  for  other 
purposes,  provided  such  use  be  not  inconsistent  with  the  reasonably  free  passage 
of  the  public  over  them.    Graves  o.  Shattuck,  85  N.  H.  267. 

(a)  AnU,  Vol.  2,  p.  S52. 

^  See  2  Dan.  Ch.  Tr.  (4tb  Am.  ed.)  1640  and  notes. 
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The  GREAT  WESTERN  RAILWAY  COMPANY  and  Others  v. 
The  OXFORD,  WORCESTER,  AND  WOLVERHAMPTON 
RAILWAY  COMPANY. 

1853.     February  8, 14, 21.    March  1,  6,  16.    Before  the  Lords  Justxgbs. 

A  broad  gauge  rulway  company  were  sbareholders  in  a  mixed  gauge  railway 
company,  who,  by  their  Act,  were  bound  to  construct  their  line  throughout 
on  the  broad  gauge,  and  as  to  part  on  the  narrow  gauge  also.  In  Marcht 
1852,  they  filed  a  bill,  stating  that  the  mixed  gauge  railway  company  were 
about  to  construct  the  line  throughout  on  the  narrow  gauge,  although  their 
funds  were  insufficient  to  enable  them  to  do  so,  and  also  to  comply  with  their 
Act  as  to  laying  down  the  broad  gauge.  The  bill  sought  an  injunction  to 
restrain  the  opening  of  any  part  of  the  narrow  gauge  line,  and  the  further 
construction  upon  that  gauge  until  the  broad  gauge  was  complete.    In  Aprils 

1852,  the  injunction  was  refused.  From  that  time  contests  were  carried  on 
in  Parliament  between  the  two  companies,  ending  in  the  rejection  of  certam 
bilb  solicited  by  the  mixed  gauge  company.    From  August,  1852,  to  January, 

1853,  a  correspondence  was  carried  on  between  them  as  to  traffic  arrangements. 
In  January,  1853,  the  broad  gauge  company  instituted  a  new  suit,  seeking  an 
injunction  to  restrain  the  opening  by  the  mixed  gauge  railway  company  of 
any  portion  of  the  line  upon  the  narrow  gauge  before  the  broad  gauge  was 
completed.  In  the  same  month  they  moved  for  an  injunction  in  the  new  suit, 
and  also  appealed  from  the  refusal  of  the  injunction  in  April,  1852. 

Hdd,  that  both  potions  were  too  late. 

Principles  on  which  the  Court  acts  in  refusing  applications,  either  original  or  by 

way  of  appeal,  on  the  ground  of  laches.^ 
Effect  of  objection  in  excluding  laches. 

These  were  two  motions  in  two  different  suits ;  the  former  in 
the  order  of  the  notices  being  an  original  motion,  and  the  other 
being  a  motion  by  way  of  appeal  from  the  decision  of  Yioe- 
Chancellor  Pabeeb,  reported  5  De  Gex  &  Smale,  487,  where  tb^ 
facts  up  to  the  date  of  that  hearing  are  fully  stated. 

Another  motion  in  a  third  suit  was  heard  at  the  same 
*  time ;  but  as  it  was  not  finally  disposed  of,  this  report    *  842 
will  be  confined  to  the  two  others. 

The  following  short  statement  of  the  facts  will  be  a  sufficient 

'  See  Graham  o.  Birkenhead,  Lancashire^  and  Cheshire  Junction  Railway  Co., 
2  M^N.  &  G.  146,  and  cases  in  note;  Attomey-Greneral  o.  Sheffield  Gas  Con- 
sumers Co.,  (xnie^  304,  and  cases  in  note  (4) ;  Tash  v.  Adams,  10  Cush.  252 ;  2 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  1639,  1640,  1668,  and  cases  cited;  2  Story  Eq. 
Jur.  §  959  a ;  Bankart  v.  Houghton,  27  Beav.  425. 
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introduction  to  the  judgments,  which  principally  turned  on  the 
effect  of  delay  and  acquiescence. 

By  the  Oxford,  Worcester,  and  Wolverhampton  Act,  1845 
(which  was  the  result  of  a  compromised  contest  in  Parliament, 
between  the  Great  Western  Railway  Company  and  the  London 
and  North-Western  Railway  Company),  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  were  authorized  to  con- 
struct a  railway  from  Wolvercot,  near  Oxford  (which  is  on  a  broad 
gauge  line),  to  Wolverhampton,  crossing  the  line  of  the  Bir- 
mingham and  Gloucester  Railway  (a  narrow  gauge  line)  at  a 
place  called  Abbotswood.  By  the  88th  section  the  railway  was  to 
be  constructed  to  the  satisfaction  of  the  engineer  of  the  Great 
Western  Railway  Company,  and  to  be  of  such  gauge  as  would 
admit  of  its  being  worked  continuously  with  that  railway.  The 
44th  section  required  there  to  be  laid  down  and  maintained  between 
Abbotswood  and  Wolverhampton  such  additional  rails,  adapted 
to  the  gauge  of  the  Birmingham  and  Gloucester  Railway,  as  would 
admit  of  the  narrow  gauge  traffic  proceeding  from  Abbotswood  to 
Wolverhampton. 

By  the  11th  section  the  Great  Western  Railway  Company  were 
enabled  to  become  shareholders  in  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company,  and  they  had  become,  in  pur- 
suance of  this  provision,  the  proprietors  of  a  large  number  of 
shares. 

On  the  22d  of  March,  1851,  three  shareholders  in  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company  filed  a 
*  843  bill  against  the  chairman  of  that  company,  *  and  the  Great 
Western  and  London  and  North-Western  Railway  Com- 
panies, stating  that  the  board  of  directors  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  were  not  then  construct- 
ing and  did  not  intend  to  construct,  the  works  of  their  railway 
according  to  the  provisions  of  the  Act ;  but  were  constructing,  and 
intended  to  construct  it,  so  as  to  be  worked  continuously  by  and 
with  the  London  and  North-Western  Railway  Company  and  the 
Midland  Railway  Company  ;  and  (although  their  funds  were  insuf- 
ficient to  construct  the  whole  line  upon  the  mixed  gauge)  that 
ihey  had  agreed  with  the  two  last-mentioned  companies  to  apply  to 
Parliament  for  powers  to  authorize  them  to  depart  from  the  terms 
of  their  original  Act.  The  prayer  of  the  bill  was  to  restrain  any 
such  application  from  being  made  to  Parliament.  Upon  the  hear- 
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ing  of  that  salt,  Lord  Cranwobth,  then  Yice-Chancellor,  directed 
a  case  to  be  stated  for  the  opinion  of  a  Court  of  Law,  and  granted 
an  injonction  in  the  mean  time,  (a) 

On  the  18th  of  March,  1852,  the  Great  Western  Railway  Com- 
pany and  other  plaintifis  instituted  a  suit  on  behalf  of  themselves 
and  the  other  shareholders  in  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company,  except  such  of  them  as  were  defend- 
ants, stating  that  the  Oxford,  Worcester,  and  Wolverhampton 
RaQway  Company  were  proceeding  to  construct  their  whole  line 
on  the  narrow  gauge,  and  that  their  funds  were  not  sufficient  to 
enable  them  so  to  construct  it;  and  also  to  comply  with  the 
requisitions  of  their  Act,  as  to  the  broad  gauge,  and  praying  that 
it  might  be  declared  that,  according  to  the  true  construction  of 
the  Acts  of  Parliament,  the  Oxford,  Worcester,  and  Wolver- 
hampton *  Railway  ought,  throughout  its  whole  length,  to  *  344 
be  constructed  on  the  broad  gauge,  so  as  to  admit  of  the 
same  being  worked  continuously  with  the  Great  Western  Railway ; 
that  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany were  not  authorized,  under  any  circumstances,  to  lay  down 
rails  on  the  narrow  gauge  on  that  portion  of  the  line  which  lay 
between  Abbotswood  and  Evesham,  or  on  any  part  of  their  line  to 
the  south  of  Abbotswood  ;  and,  further,  that  they  were  not  author- 
ized on  any  part  of  their  line  to  the  north  of  Abbotswood  afore- 
said to  lay  rails  on  the  narrow  gauge,  unless  and  until  they  should 
have  laid  rails  throughout  the  whole  length  of  the  Oxford,  Worces- 
ter, and  Wolverhampton  Railway  on  the  broad  gauge,  so  as  to 
adapt  the  line  to  be  worked  continuously  with  the  Great  Western 
Railway :  and  that  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  their  directors,  servants,  and  agents,  might  be 
restrained  from  taking.any  steps  or  doing  any  act,  and  particularly 
from  expending  the  moneys  or  funds  of  the  company,  or  any 
moneys  borrowed  or  to  be  borrowed  by  or  on  the  credit  of  the 
company,  or  in  any  way  pledging  or  using  the  credit  of  the  com- 
pany, in  or  towards,  or  for  the  purpose  of  constructing  their  line 
of  railway,  in  the  first  instance,  otherwise  than  on  the  broad 
gauge  throughout  its  entire  length,  and  so  as  to  enable  the  same 
to  be  worked  continuously  with  the  Great  Western  Railway, 
togetiier  with  additional  rails  to  the  north  of  Abbotswood  and 

(a)  Beman  o.  Bufford,  1  Sim.  N.  S.  550. 
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side  lines,  pursuant  to  the  provisions  of  their  Acts  of  Parliament ; 
and  in  particular,  that  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  their  servants  and  agents,  might  be  restrained, 
under  any  circumstances,  from  laying  rails  on  the  narrow  gauge 
on  the  line  between  Abbotswood  and  Evesham,  or  any  part  of  the 
line  to  the  south  of  Abbotswood ;  and  that  they  might  also 

*  846   be  restrained,  as  to  that  part  of  the  *  line  of  the  Oxford, 

Worcester,  and  Wolverhampton  Bailway  which  lay  to  the 
north  of  Abbotswood,  from  laying  rails  on  the  narrow  gauge, 
unless  and  until  they  should  have  laid  rails  throughout  the  entire 
length  of  the  railway  of  the  broad  gauge ;  and  that  they  might 
also  be  restrained  from  opening  or  using  any  part  of  the  Oxford, 
Worcester,  and  Wolverhampton  Bailway,  except  a  loop  line,  in 
the  bill  mentioned,  unless  and  until  they  should  have  laid  rails 
upon  and  have  opened  the  Oxford,  Worcester,  and  Wolverhampton 
Bailway  thoughout  its  entire  length  on  the  broad  gauge ;  and  also 
that  they  might,  in  like  manner,  be  restrained  from  constructing 
or  using  any  of  the  works  of  the  railway,  or  laying  down  or  using 
the  rails  thereof,  otherwise  than  in  conformity  with  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Act,  1845,  and  the  several 
other  Acts  under  which  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Bailway  was  constituted,  and  the  true  spirit  thereof. 

A  motion  for  an  injunction  in  the  terms  of  this  prayer  was 
refused  by  Sir  James  Pabkbb  (as  has  been  already  mentioned)  on 
the  21st  of  April,  1852,  and  it  was  from  this  refusal  that  the 
second  of  the  above-mentioned  motions  was  an  appeal. 

On  the  10th  of  January,  1858,  the  Great  Western  Bailway  Com- 
pany, as  sole  plaintifis,  filed  another  bill  against  the  Oxford, 
Worcester,  and  Wolverhampton  Bailway  Company,  which,  after 
setting  forth  the  statements  of  the  former  bill,  stated  to  the  follow- 
ing eflFect : — 

That  in  the  session  of  1852  the  majority  of  the  directors  of  the 
Oxford,  Worcester,  and  Wolverhampton  Bailway  Company  intro- 
duced three  bills  into  Parliament,  for  the  purpose  of  seveiing  the 
undertaking  of  that  company  from  all  connection  with  the 

*  846   Great  *  Western  Bailway,  and  establishing  a  new  and  inde- 

pendent line  on  the  narrow  gauge  from  Oxford  to  London. 

That  these  bills  were  opposed  by  the  Great  Western  Bailway 

Company,  two  of  them  rejected,  and  the  third  withdrawn.    That 

after  these  rejections  and  withdrawal,  a  correspondence  took  place 

[270] 


GREAT  WESTERN  BAILWAT  CO.  V.  OXFORD,  ETC.,  RAILWAT  CO.    *  846 

between  Messrs.  Russell  and  Bushout,  the  chairmen  of  the  Oreat 
Western  Railway  Company  and  the  Oxford,  Worcester,  and  Wol- 
Terhampton  Railway  Company,  commencing  on  the  28d  of  August, 
1858,  hy  a  letter  from  the  former  chairman ;  which,  after  giving  a 
narratiye  of  what  had  occiirred,  according  to  the  yiews  of  the 
writer,  proceeded  thus :  ^^  Upon  a  review  of  all  these  facts,  which 
can  admit  of  no  mistake,  this  board,  feeling  it  to  be  the  common 
interest  of  both  companies,  and  their  duty  to  the  public,  lost  no 
time,  after  the  close  of  the  session,  in  requesting  their  directors  to 
tender  to  your  board  the  offer  of  our  best  services,  in  any  way  the 
most  acceptable  to  yourselves,  for  resuming  and  renewing  amicable 
arrangements  to  lease  or  work  your  line  in  continuation  of  the 
Great  Western  at  Oxford,  and  even  to  relieve  you  from  the  onerous 
chai^ges  of  finding  capital  to  provide  locomotive  stock  in  the  exist- 
ing financial  position  of  your  company." 

That  in  answer  to  this  letter  Mr.  Rushout,  on  the  27th  of  August, 
1852,  wrote  as  follows :  "  A  copy  of  your  letter  of  August  28d 
was  forwarded  to  me.  I  am  sure  that  it  will  meet  with  that 
attention  which  it  so  well  deserves."  That  on  the  6th  of  Novem- 
ber, 1852,  Mr.  Rushout  wrote  to  Mr.  Russell  as  follows :  ^^  My 
colleagues  deputed  to  a  committee  the  consideration  of  your  letter 
of  the  28d  of  August  last,  which  committee,  owing  to  many 
operating  causes  which  I  will  not  enumerate,  have  but  recently 
authorized  the  nature  of  my  reply.  My  board  think  it 
inconsistent  with  their  position  *  to  enter  into  a  correspond-  *  847 
ence  with  a  view  of  refuting  your  assertions  that  they  have 
endeavoured  to  '  extricate  the  company  from  all  previous  engage- 
ments,' or  of  determining  whether  you  have  correctly  described 
their  parliamentary  applications  of  1852.  They  have  simply 
endeavoured,  by  means  .in  their  estimation  honourable,  and  advan- 
tageous alike  to  the  public  and  to  the  proprietors,  to  place  their 
company  in  a  position  to  earn  an  income  in  return  for  its  outlay ; 
and  they  think  that  the  grant  by  Mr  Lascelles'  committee  of  the 
bill,  promoted  by  the  London  and  North-Westem  Company,  for  a 
junction  between  the  lines  of  that  company  and  of  this,  evinced 
the  inclination  of  the  committee  to  give  them  the  only  relief  which 
they  thought  they  could,  under  the  circumstances,  at  that  time 
grant.  Believing  this  most  fully,  and  that  the  renewal  of  a  coursQ 
similar  to  that  taken  in  the  last  session  of  Parliament  is  the  only 
one  which  can  be  satisfactory  to  the  proprietors  of  this  com- 
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pany,  and  conformable  to  the  engagements  of  the  directors,  they 
have  made  their  arrangements  for  pursuing  such  a  course,  and 
will  endeavour  to  bring  it  to  a  successful  issue.  They  cannot  see 
tixe  possibility  of  reconciling  an  amicable  working  of  their  line  by 
the  Great  Western  Company  with  tlie  pursuit  of  this  course,  and 
they  therefore  decline  to  accept  it ;  but  they  have  no  disinclination 
to  meet  your  directors  with  the  view  of  arranging  a  transfer  of 
traffic  at  Wolvercot,  until  more  perfect  arrangements  for  it  can  be 
made." 

The  bill  then  set  out  a  long  correspondence  upon  the  subject  of 
proposed  traffic  arrangements,  in  the  course  of  which  Mr.  Smith,  the 
secretary  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  wrote,  on  the  30th  of  December,  1852,  to  Mr.  Saunders, 
the  secretary  of  the  Great  Western  Railway  Company,  a 
*348  *  letter,  the  material  parts  of  which  were  as  follows: 
'^  My  directors  understand  that  your  board  declines  to 
receive,  at  Wolvercot,  traffic  brought  there  in  this  company's  nar- 
row gauge  carriages,  on  the  plea  that  the  parliamentary  engage 
ments  of  the  company  require  its  line  to  be  a  broad  gauge  Une 
only,  and  that  the  laying  down  of  the  narrow,  in  addition  to  the 
broad  gauge,  or  that  the  working  of  the  narrow  gauge,  is  a  viola- 
tion of  its  parliamentary  engagements.  If  so,  my  directors  are  at 
issue  with  yours.  They  think  that — Lord  Cbanworth  having  de- 
cided that  they  are  perfectly  justified,  under  their  parliamentary 
obligations,  in  laying  the  na,rrow  gauge  rails — they  cannot  be  held 
to  exceed  those  obligations  in  working  the  line  with  their  own  nar- 
row gauge  plant.  If  your  board  really  think  otherwise,  and  the 
almost  offensive  language  used  by  you  forbids  any  other  supposition, 
they  had  better  appeal  without  delay  to  the  tribunals  of  the  coun- 
try, to  test  the  accuracy  or  inaccuracy  of  the  views  respectively 
entertained.  My  directors  decline  any  temporary  or  permanent 
arrangement  with  yours  on  the  terms  you  dictate." 

Mr.  Saunders  replied  by  a  letter,  dated  the  Slst  of  December, 
1852,  which,  after  disclaiming  any  intentional  want  of  courtesy, 
was  as  follows:  ^'My  directors  mean  to  adopt  the  course  you 
have  advised,  of  appealing,  without  delay,  to  a  proper  tribimal,  to 
test  the  accuracy  of  the  views  entertained  with  respect  to  the  par- 
liamentary obligations  and  duty  of  the  Oxford,  Worcester,  and 
Wolverhampton  Company." 

The  bill  then  stated  that  the  Oxford,  Worcester,  and  Wolver- 
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hampton  Railway  Companj  some  time  since  opened  their  line  of 
railway  in  portions ;  first  from  Worcester  to  Abbotswood,  then 
from  Worcester  to  Stoke  Prior,  then  from  Droitwich  to 
Stourbridge,  then  from  *  Abbotswood  southward  to  Eves-  *  349 
ham ;  and  that  they  had  recently,  on  or  about  the  20th  of  . 
December,  1852,  opened  for  traffic  their  line  from  Stourbridge 
northwards  to  Dudley,  and  that  they  intended  in  the  month  of 
January,  1868,  as  stated  by  Mr.  Smith,  and  as  the  fact  was,  to  open 
for  traffic  a  further  part  of  their  line ;  namely,  from  Evesham 
south  to  Wolvercot,  to  join  the  Oreat  Western  Bailway  there. 
That  the  course  of  proceedings  so  adopted  by  the  Oxford,  Worces- 
ter, and  Wolverhampton  Bailway  Company,  as  aforesaid,  was  con^ 
trary  to  the  provisions  and  express  enactments  of  the  aforesaid 
Acts  of  Parliament  under  which  the  Oxford,  Worcester,  and  Wol- 
verhampton Bailway  Company  was  constituted  and  established  as 
aforesaid,  and  an  attempt  to  evade  the  provisions  of  the  same  Acts ; 
and  that  such  proceedings  were  wholly  illegal  and  beyond  the 
powers  of  the  company,  and  tiiat  the  same  were  adverse  to  the 
true  interests  of  the  shareholders  of  the  Oxford,  Worcester,  and 
Wolverhampton  Bailway  Company,  and  to  the  shareholders  of  the 
Great  Western  Bailway  Company,  and  if  permitted  to  go  on  would 
occasion  irreparable  injury  to  each  of  the  companies.  That  a  single 
line  of  mixed  gauge  from  Oxford  or  Wolvercot  to  Worcester,  Wol- 
verhampton, or  even  to  Dudley,  could  not  be  worked  without  immi- 
nent danger  to  the  public  who  should  travel  by  it ;  and  that  the  use 
of  the  broad  gauge  rails  on  such  a  line  would  be  in  fact  impracticable 
if  the  line  were  worked  by  the  Oxford,  Worcester,  and  Wolver- 
hampton Bailway  Company  under  the  circumstances  thereinbefore 
stated.  That  the  funds,  resources,  and  credit  of  the  Oxford,  Worces- 
ter, and  Wolverhampton  Bailway  Company  were  not  more  than 
sufficient  to  construct  the  line  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Bailway,  so  as  to  enable  the  same  to  be  worked  con- 
tinuously with  the  Oreat  Western  Bailway  throughout 
*it8  entire  length,  with  additional  rails  to  the  north  of  *S50 
Abbotswood  aforesaid ;  and  that  in  case  the  company  should 
be  permitted  in  the  first  instance  to  complete  tiie  line  on  the  nar- 
row gauge,  then  the  company  would  not  have  sufficient  funds  to 
enable  them  to  lay  rails  throughout  the  entire  length  of  the  line 
upon  the  broad  gauge  also,  or  to  construct  their  line  so  as  that  the 
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same  might   be  worked   continuously  with   the  Great  Western 
Bailwaj. 

The  bill  prayed,  among  other  things,  for  an  injunction  to  re- 
strain the  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany, their  directors,  seryants,  and  agents  —  1.  From  opening  or 
using,  or  permitting  to  be  opened  or  used,  on  the  narrow  gange, 
the  railway  from  Evesham  to  Wolvercot  aforesaid,  or  any  part 
thereof,  or  any  part  of  their  line  of  railway  not  already  opened 
and  in  use  for  traffic  as  aforesaid,  unless  and  until  they  should 
have  formed  their  said  railway,  throughout  its  entire  length,  on 
the  broad  gauge,  and  so  as  to  enable  the  same  to  be  worked  con- 
tinuously with  the  Great  Western  Railway,  together  with  additional 
rails  on  the  narrow  gauge  to  the  north  of  Abbotswood  aforesaid, 
and  side  lines  pursuant  to  the  Acts  of  Parliament,  and  unless  and 
until  the  line  of  railway  should  have,  throughout  its  length,  been 
constructed  and  completed  to  the  satisfaction  of  the  engineer  for  the 
time  being  of  the  plaintiffs,  the  Great  Western  Riedlway  Company. 

2.  From  taking,  or  causing  to  be  taken,  any  step,  or  doing,  or 
causing  to  be  done,  any  act,  matter,  or  thing,  and  in  particular 
from  expending,  or  causing  or  permitting  to  be  expended,  the 
moneys  or  funds  of  the  said  company,  or  any  part  thereof,  or  any 
moneys  borrowed,  or  to  be  borrowed,  by  or  on  the  credit  of 
*  851  the  last-mentioned  *  company,  or  in  any  way  pledging  or 
using  the  credit  of  the  last-mentioned  company  in  or  towards 
or  for  the  purpose  of  forming  their  line  of  railway  in  the  first 
instance  otherwise  than  on  the  broad  gauge  throughout  its  entire 
length,  and  so  as  to  enable  the  same  to  be  worked  continuously 
with  the  Great  Western  Railway,  together  with  additional  raUs 
to  the  north  of  Abbotswood  aforesaid,  and  side  lines,  pursuant  to 
the  provisions  of  the  said  Acts  of  Parliament. 

8.  From  constructing  or  using  any  of  the  works  of  the  said  rail- 
way, or  laying  down,  or  using,  or  permitting  to  be  used,  the  raQs 
thereof,,  or  any  of  them,  otherwise  than  in  conformity  with  the 
aforesaid  Acts  of  Parliament,  and  the  true  spirit  and  intent  thereof. 

The  SoKcUor-Q-eneral  and  Mr.  (7.  L.  JRtusell  supported  the 
motions. 

Mr.  BoUj  Mr.  Malms  and  Mr.  JesseU  opposed  them. 
[274] 


OBEAT  WESTERN  RAILWAY  GO.  t;.  OXFORD,  ETC.,  RAILWAY  GO.    *  851 

The  Solicitor' Q-eneral  replied. 

The  argoments  appear  sufficiently  from  the  judgments. 

March  16. 

The  Lord  Justice  Enight  Bruce.  —  It  is  not  now  to  be  deter- 
mined what  order  or  decree,  whether  of  dismissal  or  otherwise,  if 
these  causes  were  or  shall  be  before  the  Court  for  hearing,  it  would 
or  will  be  proper  to  make.  We  are  dealing  with  interlocutory 
motions  only,  one  under  each  of  the  three  bills  before  us.  The 
first  of  these  bills  was  filed  not  sooner  than  March,  1852 ;  the 
second,  not  sooner  than  Januaiy,  1858.  Of  two  of  the  motions, 
notice  was  given  only  in  January,  1858.  One  is  a  motion 
by  way  of  appeal  fi*om  an  interlocutory  *  order,  made  by  *  852 
Sir  James  Parker  in  April,  1852,  or  perhaps  rather  a  re- 
fusal in  April,  1852,  on  the  part  of  that  learned  Judge  to  make  an 
interlocutory  order.  An  answer  has  not  been  filed  or  waived  in 
any  one  of  the  causes,  as  I-  collect ;  nor  have  the  defendants,  as  I 
understand,  been  brought  into  contempt.  Among  the  grounds  of 
resistance  to  each  motion,  but  especially  to  tiie  two  first,  has  been 
that  of  acquiescence  or  delay  imputed  to  the  plainti£^  whose 
motions  the  three  are  respectiyely. 

With  this  particular  ground  I  propose  to  deal  first ;  and,  con- 
sidering the  time  of  filing  the  second  bill,  I  have  not  the  least 
hesitation  in  saying  that  the  motion  under  it  ought  necessarily  to 
fail,  if  the  appeal  motion  ought  to  do  so  by  reason  of  acquiescence 
OP  delay.  The  Great  Western  Railway  Company,  it  is  to  be  re- 
membered, are  plaintiffs  in  the  first  cause,  suing  with  some  indi- 
Tiduals  on  behalf  of  themselves  and  others,  and  are  the  sole 
plaintiffs  in  the  second  and  third  causes.  But  the  Attomey-Gren- 
eral  is  neither  an  informant  nor  a  defendant  in  any  one  of  the 
three.  Whether  if  he  had  been  here  it  would  have  made  any 
material  difference,  I  need  not  give  an  opinion. 

As  to  the  appeal  motion,  I  assume  for  the  present  purpose,  that 
is  to  say,  merely  for  the  purpose  of  the  point  of  acquiescence  or 
delay,  Aat  the  true  construction  of  the  Act  of  1845  is  the 
plaintifis'  construction,  and  would,  had  they  proceeded  with  dili- 
gence and  uniformity  of  purpose,  have  entitled  them  to  an  injunc- 
tion, even  upon  an  interlocutory  application.  But  the  bill  of 
March,  1852,  was  filed  after  the  plaintiffs  had  been  for  eleven  or 
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twelve  months,  or  more,  in  possesdon  of  direct  notice  of 

*  858    the  defendants'  intention  to  deal  with  *  their  railway  in  a 

manner  npon  the  foundation  ^  the  wrongMness,  or  rap- 
posed  wrongfulness,  of  which  the  bills  proceed;  and  the  order 
appealed  from  having  been  made  on  the  21st  of  April,  and  notice 
of  the  appeal  motion  not  given  until  January,  the  defendantB, 
during  the  whole  of  the  intermediate  period,  {»roceeded  as  before 
with  their  works,  and  incurred  necessarily  about  them  (as  before) 
very  considerable  expense. 

Perhaps  the  mere  delay  between  April  and  January  would  have 
been,  without  acquiescence  (so  far  as  there  may  be  delay  without 
acquiescence),  sufficient  to  dispose  of  the  appeal.  But  I  am  of 
opinion  upon  the  evidence,  that  during  the  greater  part,  if  not  the 
whole,  of  the  interval,  there  was  acquiescence  on  the  pUdntifib' 
part,  —  conduct,  I  mean,  of  the  plaintiffs,  from  which  the  defendr 
ants  were  entitled  to  infer  that  the  plaintiffs  did  not  mean  to 
appeal  from  the  Yice^Chancellor's  order,  or  refiisal  to  jpnake  aa 
order,  whichever  term  ought  to  be  used. 

The  case  is  not  before  us  of  the  defendants  having  intended  in 
January  last  or  now  intending  to  conduct  themselves  or  their 
business  in  a  manner  intimated  by  Sir  James  Parkeb  to  be,  in  his 
opinion,  wrongful.  I  collect  his  opinion  to  have  been  that  they 
might  well. do  what  it  is  the  object  of  the  two  first  of  these  motions 
to  prevent ;  namely,  might  well  (so  far,  at  least,  as  the  Act  of  1845 
is  concerned)  open  and  use  their  railway,  along  its  whole  course, 
with  a  double  line  of  rails,  on  the  narrow  gauge,  and  either  a 
double  or  a  single  line  of  rails  of  mixed  gauge.  I  do  not  assert 
or  deny  that  to  be  a  view  of  the  Act  of  1845,  in  which  I  concur. 
It  has  been  argued,  that  during  a  time,  commencing 

*  854    *  before  the  21st  of  April  last,  and  ending  with  or  in  June, 

certain  bills  bearing  (or  which,  if  passed,  would  have 
borne)  on  the  disputes  between  the  parties,  were  pending  in 
Parliament,  and  that  their  pendency  so  long  ought  to  relieve  the 
plaintiffs  from  any  imputation  (so  far  as  that  time  extends)  of 
acquiescence  or  delay.  I  am  unable,  however,  so  to  view  the 
matter.  It  appears  to  me  that  for  every  present  purpose  that  time 
must  count  against  the  plaintiffs,  as  much  as  if  the  defeated  bills 
had  been  finally  defeated  in  April  last.  Neither  party,  I  think, 
had  a  right,  in  any  sense  at  present  material,  to  speculate  upon 
the  fieite  of  any  one  of  the  bills.  But  I  may  notice  (as  a  circum- 
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stance  not  unfavourable  to  the  defendants  on  the  present  occasion) 
the  passing  in  June,  1862,  of  an  Act  frequently  mentioned  during 
the  argument.  The  correspondence  subsequent  to  the  21st  of 
AptH  last  appears  to  have  commenced  not  earlier  than  the  28d 
of  August.  There  is  not  any  thing  in  that  correspondence  equiv* 
alent,  in  my  judgment,  to  an  intimation  that  there  was  any 
intention  of  appealing  against  the  order  or  reflisal  of  Sir  Jambs 
Pabkeb,  nor  do  I  find  any  evidence  of  an  intimation  in  any  sense 
or  way  of  such  an  intention  before  November,  1852. 

The  plaintifb'  counsel  have  appeared  to  place  some  reliance  on 
the  orders  obtained  previously  to  March,  1862,  in  the  causes  of 
Beman  v.  Buffard  (a)  (where  one  of  the  plaintif&  here  was  a 
plaintiff),  and  the  Cheat  Western  Baihoajf  (hmpanyr*BuBhout^(l>) 
^  orders,  however,  which  seem  to  me  to  have  a  bearing  possibly  for, 
but  certainly  not  against,  the  defendants  on  liiis  occasion.  No 
application  in  either  of  those  suits  is  before  us,  and  I  wish  to  be 
understood  as  giving  no  opinion  touching  any  tiling  said  or  done 
in  either* 

*  It  has  been  urged,  too,  oii  behalf  of  the  plaintiffs,  that  *  866 
no  part  of  the  defendants'  works  and  expenditure  already 
made  is  or  will  be  useless  to  them,  or  is  now  contended  by  the 
plaintiffi  to  be  unlawful  or  improper  in  any  other  sense  than  thisy 
that  a  portion  of  them  should  have  been  preceded  by  works  not 
yet  done,  which  the  plaintiflb  contend  should  be  done  by  the 
defendants  before  they  can  properly  proceed  to  execute  or  com^ 
plete  the  works  that  they  claim  a  right  to  complete  or  execute  in 
tiie  first  instance.  The  defendants  say,  however  (and  as  it  seems 
to  me  not  without  foundation),  that  upon  the  assumption  of  the 
plaintifb  being  right  in  their  view  of  the  statute  of  1846,  the 
defendants  have  been  laying  out  large  sums  of  money  in  an  order 
and  a  manner  which  have  (very  prejudicially  to  themselves)  dimin- 
ished their  means  of  doing  what  the  plaintiffs  require ;  and  would, 
by  the  interference  of  the  Court,  with  respect  to  the  order  or  man- 
ner of  the  defendants'  future  works  as  desired  by  the  plaintiffs, 
be  materially  embarrassed  and  prejudicially  interrupted  in  the 
pMsecution  of  designs  which,  during  many  months,  the  defend- 
ants  have  been  allowed  by  the  plaintiffs  to  prosecute  at  great 
expense,  under  the  notion  that  tiie  defendants  were  entitled  to 

(a)  1  Sm.  N.  8.  650.  (()  6  De  6.  ft  S.  290. 
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prosecute  them.  It  appears  to  me  upon  principle  equally,  and  Ae 
authorities,  including  a  case  of  which  mj  learned  brother  has 
reminded  me,  —  the  Birmingham  Canal  0(ympany  y.  Lloydj  (a)  — 
tiiat  the  plaintiffs  had  not  perhaps  before,  but  have  certainly  not 
since,  the  21st  of  April  last,  so  conducted  themselves  as  to  be  now 
entitled  to  an  injunction  upon  the  appeal  motion,  or  upon  the 
original  motion  of  January  of  this  year,  whatever  may  be  the 
true  meaning  of  the  38th  section  of  the  Act  of  1845  ;  for,  beyond 
the  question  of  the  true  construction  of  the  words  "  worked 
*  856  continuously,"  there  is  not  substantially  *  any  case  of  dis- 
satisfaction, upon  the  part  of  Mr.  Brunei,  so  far  as  the  88di 
section  is  concerned. 

In  all  that  I  have  said  with  respect  to  the  two  first  motions,  the 
ground  on  which  I  have  proceeded,  is,  I  repeat,  the  acquiescence 
or  delay  of  the  plaintiffs.  But  it  seems  not  improper  to  add  that 
were  this  ground  fit  to  be  wholly  disregarded,  I  should  (probably 
or  certainly)  still  think  the  plaintiffs  entitled  (if  to  any  ijojunction 
upon  the  two  first  motions,  or  either  of  them)  to  no  other  injunc- 
tion than  as  to  future  expenditure.  The  181st  section  of  the  Act 
of  1845,  imder  which  the  Board  of  Trade,  has  made  an  order  on 
the  Great  Western  Railway  Company  (an  order,  that  either  from 
inability  to  obey  it  or  otherwise,  they  have  not  obeyed),  seems  to 
me  to  throw  serious  difficulty  in  the  way  of  the  parties  making 
those  motions.  The  defendants  under  tiie  Act  passed  in  June, 
1852,  have  yet  more  than  a  year  allowed  them  by  Parliament  for 
the  completion  of  their  works.  They  profess  (and  I  believe  not 
fraudulently,  not  dishonestly)  an  intention  to  complete,  before  the 
end  of  the  two  years  allowed  by  the  last  Act,  a  double  line  of 
mixed  gauge  along  the  whole  course,  along  which  the  plaintifb 
require  that  they  should  make  a  double  line  of  broad  gauge.  I 
am  not  satisfied  that  this  alleged  intention  is  of  impossible  or  even 
improbable  execution.  And  if  it  is  not  of  impossible  or  improbable 
execution,  and  the  defendants  are  not  acting  (as,  whether  right  or 
wrong,  they  are  not,  in  my  opinion,  shown  to  be  acting)  mold  ficUy 
I  do  not  see  why  (acquiescence  or  no  acquiescence,  delay  or  no 
delay)  the  Court  should  now,  upon  either  of  the  two  first  motions, 
interfere,  unless  possibly,  as  I  have  said,  with  respect  to  future 
expenditure.    But  if  the  alleged  intention  is  of  impossible  or  im- 

(a)  18  Yes.  515, 
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probable  execution,  neither  then  do  I  (acquiescence  or  no 
axMjuiescence,  delay  or  no  delay)  *  perceive  sufficient  reason  *  857 
for  any  other  interposition  upon  those  two  motions.  The  At- 
torney-General, I  repeat,  is  not  here.  A  single  line  of  mixed  gauge, 
now  in  active  progress,  is  likely  to  be  completed  before  the  next 
month  ;  and  treating  this  as  a  mere  question  of  contract  between 
subject  and  subject  relating  to  property,  and  considering  the  con- 
tract as  formed  by  the  88th  section  of  the  Act  of  1845  (which, 
whatever  may  be  the  true  reading  of  that  section,  is  now  to  be 
taken  in  conjunction  witli  the  Act  of  June,  1852),  I  must  if  asked 
what  fair  purpose  in  such  a  case  can  be  fairly  advanced  by  stopping 
that  single  line  now,  or  by  preventing  the  use  of  it,  or  of  the  lines 
o[  narrow  gauge,  answer  in  my  opinion  none. 

The  Lord  Justice  Turner.  —  The  original  motion  seeks  for  an 
injunction  to  restrain  the  opening  or  using  of  the  narrow  gauge 
line  from  Evesham  to  Wolvercot,  or  any  part  of  the  line  not 
already  opened,  till  the  whole  line  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  is  formed  throughout  its  entire  length  on 
the  broad  gauge,  and  till  that  line  is  completed  throughout  to  the 
satisfaction  of  the  plaintiffs'  engineer ;  secondly,  to  restrain  any 
act  or  expenditure  in  forming  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  in  the  first  instance,  otherwise  than  on  the  broad 
gauge  throughout ;  and,  thirdly,  to  restrain  the  construction  of  the 
works  or  laying  down  the  rails  otherwise  than  in  conformity  with 
the  Acts  of  Parliament. 

The  appeal  motion  seeks,  first,  to  restrain  any  act  or  expenditure 
in  constructing  the  line  in  the  first  instance,  —  that  is,  the  line  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway,  —  otherwise 
than  on  the  broad  gauge  throughout;  secondly,  and  par- 
ticularly, to  restrain  the  *  laying  down  the  narrow  gauge  *  858 
south  of  Abbotswood  ;  thirdly,  to  restrain  the  laying  down 
of  the  narrow  gauge  north  of  Abbotswood  till  the  broad  gauge  was 
laid  through  the  entire  length ;  fourthly,  to  restrain  the  making  any 
part  of  the  line  till  the  broad  gauge  is  laid  through  the  entire 
length ;  and,  fifthly,  to  restrain  the  construction'  of  the  works  or 
laying  down  the  rails  otherwise  than  in  conformity  with  the  Acts. 

The  first  point  of  the  original  motion,  therefore,  corresponds  to 
the  fourth  point  of  the  appeal  motion,  with  this  difference  only, 
that  the  original  motion  goes  beyond  the  appeal  motion  to  the 
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extent  of  asking  that  the  injunction  may  be  in  force  nntil  the  line 
IB  completed  to  the  satisfaction  of  the  Oreat  Western  Company's 
engineer.  The  second  point  of  the  original  motion  oorrespoDds 
with  the  first  point  of  the  appeal  motion  ;  and  the  third  point  of  the 
original  motion  corresponds  with  the  fifth  point  of  the  appeal  motion. 

These  two  motions  may  be  considered  separately,  or  in  connec- 
tion, the  one  with  the  other ;  and  I  will  first  deal  with  the  original 
motion  without  reference  to  the  appeal  motion,  and  upon  the 
assumption  that  the  questions  between  the  parties  had  never  before 
been  in  any  shape  submitted  for  the  dpinion  of  the  Court.  In  this 
view  of  the  case,  the  right  of  the  plaintiffs  to  call  for  the  inter- 
ference of  the  Court  must,  as  it  seems  to  me,  depend  upon  the 
construction  of  the  Act  of  Parliament,  by  which  the  Oxford, 
Worcester,  and  Wolverhampton  Company  was  incorporated,  and  on 
the  effect  which  is  due  to  what  has  occurred  since  the  passing  of 
that  Act.  Now,  whatever  may  be  the  construction  of  the  Act,  the 
plaintifis  have  had  the  same  right  to  insist  upon  that  construction 
from  the  day  when  the  Act  was  passed  as  they  have  at  the 
*  859  present  time.  The  construction  they  *  put  upon  the  Act  is, 
that  the  Oxford,  Worcester,  and  Wolverhampton  Company 
were  not  authorized  by  it  to  lay  the  narrow  gauge  south  of  Abbots- 
wood  ;  or,  at  all  events,  that  they  were  bound  in  the  first  instance 
to  lay  a  double  line  of  broad  gauge  throughout  the  whole  length 
of  the  railway ;  and  the  case  cannot  be  put  more  favourably  for 
them  than  to  assume  this  construction  to  be  correct.  Assuming  it, 
then,  to  be  so,  how  does  this  case  stand  upon  the  evidence  before 
us,  in  the  view,  which  we  are  now  considering,  of  there  having 
been  no  previous  application  to  the  Court  ?  It  stands  thus,  —  that 
from  the  month  of  March,  1852,  the  Oxford,  Worcester,  and  Wol- 
verhampton Company  have  been  proceeding  to  lay  down  the 
narrow  gauge  south  of  Abbotswood,  at  the  same  time  laying  down 
a  single  line  only  of  broad  gauge,  and  no  application  has  been 
made  to  thi&  Court  to  prevent  them.  Is  this  a  case  in  which  the 
Court  ought  now  to  interfere  to  prevent  the  opening  of  the  single 
line  of  broad  and  narrow,  or,  as  it  is  termed,  mixed  gauge  ?  I  am 
of  opinion  that  it  is  not. 

Where  the  summary  interference  of  this  Court  is  invoked,  in 
cases  of  this  nature,  it  must  be  invoked  promptly.^    Parties  who 

>  See  2  Dan.  Oh.  Pk*.  (4th  Am.  ed.)  1639,  1640,  1663,  and  caaes  in  notes  to 
this  point;  Buxton  «.  JameB,  6  De  G.  &  S.  80,  84 ;  Coles  v.  Sims,  Kay,  66,  70; 
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have  lain  by  and  permitted  a  lai^  expenditure  to  be  made,  in 
contrayention  of  the  rights  for  which  they  contend,  caimot  call 
upon  this  Court  for  its  summary  interference.^  The  jurisdiction 
to  interfere  is  purely  equitable,  and  it  must  be  govemed  by 
equitable  principles.  One  of  the  first  of  those  principles  is  that 
parties  coining  into  equity  must  do  equity;  and  this  principle 
more  than  reaches  to  cases  of  this  description.  If  parties  can* 
ncry  come  into  equity  without  submitting  to  do  equity,  a  fortiori 
th^T  cannot .  come  for  the  summary  interference  of  the  Oourt 
when  their  conduct  before  coining  has  been  such  as  to  prevent 
equity  being  done. 

*  This  view  of  the  case  was  attempted  to  be  met  by  the  *  860 
suggestion  that  the  plaintiffs  had  throughout  objected  to 
the  narrow  gauge  being  laid  south  of  Abbotswood ;  but  that  ob- 
jection alone  is  not  in  my  opinion  sufficient.  There  was  objection 
luid  even  threat  of  an  action  in  the  Birmingham  Canal  Company 
V.  Idoffd.  (a)  There  the  canal  company  had  the  use  of  certain 
reservoirs ;  a  person  who  was  working  in  an  adjoining  coal-mine 
intended  to  make,  and  gave  notice  to  the  company  that  he  would 
make  a  level  in  his  mine,  the  effect  of  which  would  be  to  affect  the 
reservoirs  which  belonged  to  the  plaintiffs,  the  Birmingham  Canal 
Company.  The  Birmingham  Canal  Company  upon  that  gave 
notice  that  if  he  did  they  would  bring  an  action ;  and  then  they 
brought  no  action,  but  permitted  the  defendant  to  go  on  laying 
out  his  money  to  the  extent  of  only  2000Z.  in  making  the  level 
for  the  purposes  of  his  mine.  Upon  that  an  application  was 
made  to  this  Court  for  an  injunction.  Lord  Eldon  puts  it  that 
he  rested  the  case  entirely  on  the  ground  of  delay.  He  says : 
'^  Assuming  for  the  present  purpose  this  piece  of  water,  called 
Broadwater,  to  be  a  reservoir  within  this  Act  of  Parliament,  the 
plaintifis  must  establish  their  right  to  damages  at  law,  before  I 
ought  to  grant  this  injunction.  I  proceed  here  upon  the  ciroum* 
stances  of  delay.  The  defendants  having,  in  pursuance  of  their 
promise  to  give  six  months'  notice  of  beginning  to  work  their 
mines,  given  notice  in  April,  1810,  expressly  mentioning  their  pur* 
pose  to  open  the  Sough,  the  company  having  given  a  counter- 

5  Be  G..  M.  &  G.  1;  18  Jar.  683.  685;  Gordon  v.  Cheltenham  Railway  Co., 

6  Beav.  229,  237. 

(a)  18  Yes.  615. 

^  Fuller  0.  Meboae,  1  Allen,  166 ;  Taah  v.  Adama,  10  Cush.  252. 
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notice,  that  they  would  in  that  case  seek  damages  at  law,  and, 

having  a  right  to  apply  promptly  to  this  Court  to  prevent  the 

act,  instead  of  taking  that  course,  permit  the  defendants  to  expend 

20002.  in  proceeding  towards  getting  coal  by  erecting  fire- 

*  861   engines,  &c. ;  and,  when  they  are  about  *  to  get  coal,  the 

plaintiffs  come  for  an  injunction.  They  ought  to  have  com- 
menced their  opposition  when  they  could  have  done  so  with  jus- 
tice ; "  and  accordingly  upon  that  ground,  and  that  ground  alone, 
Lord  Eldon  in  that  case  refused  the  injunction. 

Now  there  the  expenditure  was  very  far  short  of  what  the 
expenditure  in  the  present  case  must  necessarily  have  been.  It  is 
true  that  there  was  in  that  case  greater  lapse  of  time  than  there 
has  been  in  the  present,  but  the  weight  which  is  due  to  lapse  of 
time  must,  as  I  apprehend,  in  a  great  degree  depend  upon  the 
extent  of  the  expenditure.  It  was  then  said,  however,  that  the 
proper  tune  for  the  application  to  the  Oourt  was  upon  the  proposed 
opening  of  the  line ;  but  this  position  seems  to  me  to  be  equally 
untenable  in  the  point  of  view  now  under  consideration,  for  the 
plaintiffs'  contention  has  throughout  been  that  there  was  no  right 
to  lay  the  narrow  gauge  south  of  Abbotswood,  and  upon  the 
assumption  of  that  point  having  been  brought  before  the  Court 
before  the  expenditure  in  laying  the  narrow  gauge  was  incurred,  and 
having  been  maintained,  the  money  so.  expended  might  have  been 
applied  to  what,  according  to  the  plaintiffs'  construction,  was  a 
proper  purpose,  and  the  position  of  the  defendants  would  then 
have  been  wholly  different. 

Taking  thi3  case,  therefore,  to  rest  upon  the  original  motion,  I 
am  clearly  of  opinion  that  so  far  as  respects  the  first  and  third 
heads  of  the  application,  it  ought  to  be  refused.  It  is  then  to  be 
considered  whether,  upon  these  points,  the  case  is  differed  in 
favour  of  the  plaintiffs,  by  the  original  motion  and  the  appeal 
motion  being  taken  in  connection  with  each  other.  It  does  not 
appear  to  me  that  it  is,  andj  on  the  contrary,  I  think  the  plaintiCb' 
case  is  placed  in  a  less  favourable  point  of  view  by  the 

*  862  *  two  motions  being  taken  together.     The  appeal  motion  is 

from  a  judgment  pronounced  by  the  late  Vice-chancellor 
Pabkeb,  on  the  21st  of  April,  1852,  and  in  that  judgment  he 
expressed  himself  thus  (a) :  ^^  The  first  question  is,  being  bound 

(a)  5  De  G.  &  S.  447,  448. 
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to  lay  down  the  broad  gauge,  are  they  at  liberty  also  to  lay  down 
the  narrow  gange  line  throughout  ?  It  appears  to  me  that  they 
are.  The  Act  of  Parliament  which  prescribes  that  the  railway 
shall  be  formed  of  such  gauge,  and  according  to  such  mode  of 
construction,  as  will  admit  of  being  worked  continuously  with  the 
Great  Western,  does  not,  as  it  seems  to  me,  prohibit  its  being  laid 
down,  so  as  to  be  adapted  to  another  mode  of  working  as  well,  if 
it  suits  the  interests  of  tiiis  railway  company  so  to  do.  This  view 
of  the  case  appears  to  me  to  be  entirely  in  accordance  with  Lord 
Cranwobth's  judgment  in  Beman  y.  Bufford.  (a)  The  next  ques- 
tion is,  are  they  bound  to  lay  down  a  double  line  throughout  ?  I 
do  not  think  that  they  are.  Engineering  questions  may  arise  as 
to  whether  it  is  advisable  to  lay  down  a  double  line,  but  there  is 
nothing  in  the  Act  of  Parliament  to  restrain  them  from  laying 
down  a  single  line,  if  they  think  fit  Next,  are  they  at  liberty  to 
lay  down  upon  a  mixed  gauge,  if  they  think  fit?  I  think  they  are. 
I  see  nothing  to  prevent  their  line  being  a  line  capable  of  being 
worked  continuously  with  the  broad  gauge  line,  adapted  so  as  to  be 
traversable  by  carriages  to  be  run  upon  a  narrow  gauge  line ;  so  that 
it  appears  to  me,  if,  when  the  railway  shall  be  completed,  there  shall 
be  a  single  line  of  railway  the  whole  distance  from  Wolverhamp- 
ton to  Wolvercot,  admitting  of  being  worked  continuously  with 
the  Great  Western,  and  with,  additional  rails  between  Abbotswood 
and  the  Grand  Junction,  capable,  with  those  additional 
rails,  of  being  worked  by  a  narrow  *  gauge  line,  that  the  *  868 
company  are  not  bound  to  do  more.  It  appears  to  me  they 
have  power  to  construct  their  line  upon  the  narrow  gauge  between 
Abbotswood  and  Wolvercot,  and  that  such  a  line  will  be  a  rail- 
way made  in  accordance  with  the  provisions  of  this  Act  of  Parlia- 
ment." 

The  defendants,  therefore,  were  justified  in  considering  that 
they  had  the  right  to  lay  down  the  narrow  gauge  south  of  Abbots- 
wood  ;  that  they  were  not  bound  to  lay  down  the  double  line  of 
broad  gauge ;  and  that  the  requisitions  of  the  Act  would  be  satis- 
fied, if,  when  the  line  was  completed  and  open  to  Wolvercot,  there 
was  a  line  capable  of  being  worked  continuously  with  the  Great 
Western,  which,  in  the  opinion  of  the  Vice-Chancellor,  a  single 
line  of  mixed  gauge  would  be ;  and  the  plaintifis,  by  not  having 

(a)  1  Sim.  N.  S.  660. 
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appealed  against  the  Vice-Chuicellor's  order,  have  encouraged  tbe 
defendants  to  belieye  that  they  did  not  mean  to  dispute  those  con- 
clusions. 

It  was  urged  on  the  part  of  the  plainti£b  that,  whilst  the  suit 
was  pending,  the  delay  in  appealing  could  not  operate  to  their 
prejudice ;  but  I  cannot  agree  to  that  proposition*  Eren  where  a 
decree  has  been  made,  and  an  appeal  is  brought  long  after  the 
decree,  the  Court  always  leans  against  the  appeal,  and  this  principle 
applies,  in  my  opinion,  much  more  strongly  to  the  case  of  an  inte^ 
locutory  application. 

Another  ground  which,  as  it  seems  to  me,  has  an  important 
bearing  on  these  parts  of  the  motions  is  the  question  of  company 
tive  mischief.  On  the  one  hand,  the  injury  to  the  defendants 
cannot  but  be  great,  if  the  line  be  not  permitted  to  be  opened. 
On  the  other  hand,  I  see  no  injury  to  the  Great  Western  by  per- 
mitting it  to  be  opened*  If,  as  they  contend,  the  whole 
*  864  *  income  and  property  of  the  defendants  ought  to  be  ap- 
plied in  making  the  double  broad  gauge  line,  they  will 
rather  be  benefited  by  the  probable  increase  of  that  income  and 
property  from  the  opening  of  the  line. 

In  every  view  of  this  case,  therefore,  I  think  that  the  first  part 
oi  the  original  motion  and  the  fourth  part  of  the  appeal  motion 
(the  parts  of  both  motions  which  refer  to  the  opening  of  the  line) 
ought  to  be  refused.  For  the  same  reasons,  the  third  part  of  the 
original  motion  and  the  fifth  part  of  tiie  appeal  motion  (the  parts 
which  refer  to  the  construction  of  the  works  according  to  the  Act 
of  Parliament)  must  also,  as  I  think,  be  refused ;  and  the  second 
and  third  parts  of  the  appeal  motion  (which  go  to  restraining 
the  narrow  gauge  being  laid  to  the  south  of  Abbotswood,  or  to  the 
north  of  Abbotswood  till  the  broad  gauge  is  laid  through  the 
entire  length)  seem  to  me  to  fail  upon  the  same  grounds. 

It  is,  perhaps,  hardly  necessary  to  observe  that  the  observations 
which  have  been  made  upon  the  appeal  motion,  as  taken  in  con* 
nection  with  the  original  motion,  apply  with  at  least  equal  force  to 
the  appeal  motion  if  separately  considered. 

We  have,  then,  only  to  consider,  with  reference  to  these  two 
motions,  the  second  branch  of  the  original  motion  and  the  first 
branch  of  the  appeal  motion  (the  parts  which  relate  to  the  ques- 
tion of  restraining  any  expenditure  for  forming  the  line  in  the 
first  instance  otherwise  than  on  the  broad  gauge)  ;  and  this  part 
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of  the  case  admits,  perhaps,  of  more  doubt  with  reference  to 
iiitare  expenditure;  bat  much  of  what  has  been  abeady  said 
applies  to  this  point  also.  It  is  impossible  to  say  what  the 
position  of  the  defendants  would  have  been  if  the  plain- 
tifib  had  come  earlier  to  prevent  the  expenditure  *  which  *  865 
has  been  incurred  upon  the  narrow  gauge.  The  broad 
gauge  might  then  have  been  wholly  or  nearly  completed,  and  flinds 
might  thus  have  been  created  for  laying  down  the  narrow  gauge,  in 
lieu  of  the  funds,  the  application?  of  which  to  that  purpose  is  now 
sought  to  be  restrained.  The  position  of  the  defendants,  therefore, 
may  have  been  materially  altered,  by  the  delay  on  the  part  of  the 
plaintiffs,  assuming  their  construction  of  the  Act  to  be  correct, 
and  upon  this  ground,  I  think,  they  must  be  held  to  have  lost  any 
equity  which  they  might  have  had,  for  the  summary  interference 
of  this  Court  to  restrain  ihe  application  of  the  funds,  —  at  least, 
so  long  as  the  course  which  the  defendants  have  pursued  since  the 
judgment  of  the  Yioe-OhanceUor,  of  laying  down  the  broad  gauge 
with  l^e  narrow  gauge,  is  continued  to  be  pursued,  and  no  undue 
preference  of  the  narrow  to  the  broad  gauge  is  given  in  the  expen- 
diture. 

Upon  the  whole,  therefore,  I  think  the  two  first  motions  must 
be  refused. 

The  order,  therefore,  upon  tliese  two  motions,  will  be  to  refuse 
them  with  costs,  without  prejudice  to  any  question  in  the  causes, 
or  either  of  them,  or  to  any  proceedings  at  law  which  the  plain- 
tiflb  may  be  advised  to  take,  and  with  liberty  to  the  plaintiflb  to 
take  any  such  proceedings  as  they  may  be  advised. 
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1858.    May  4,  7,  28»  25.    June  8.    Before  the  Lord  Chancellor  Lord  Crak- 

WORTH. 

A  tetlator  by  hifl  will  deviaed  real  estate  to  tnisteea  in  trast  to  reoetve  the  rents 
during  the  life  or  lives  of  the  snrviYor  of  all  the  children  which  M.  6.  had  or 
should  have,  and,  after  certain  deductions,  to  applj  them  in  the  support  of 
M.  G.  and  in  the  maintenance  and  education  of  all  her  chOdren  which  she 
ahould  from  time  to  time  have  linogi  in  equal  shares  between  her  and  them. 
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The  will  then  contained  further  trostB  providiDg  that  after  all  the  children  of 
M.  G.  mentioned  in  the  above  deyise  and  the  youngest  of  them  attained 
twenty-one,  the  rents  should  be  divided  among  the  said  children,  and  die 
issue  of  any  of  them  that  should  happen  to  die  leaving  issue,  equally,  and  the 
survivors  and  survivor  of  them  until  the  death  of  the  longest  liver  of  the  (M- 
dren,  and,  after  the  death  of  the  longest  liver,  then  to  convey  the  estates  to 
the  eldest  living  grandson  of  M.  G. 

ffddt  that  a  trust  was  created  for  the  benefit  of  the  children  of  M.  G.  who  were 
in  a  state  of  minority,  that  it  included  children  bom  after  the  death  of  the 
testator,  and  was  for  all  children  who  might  be  alive  fix)m  time  to  time  nntH 
the  period  when  the  youngest  of  the  living  children  of  M.  G.  should  attam 
twenty-one. 

HMf  also,  that  the  further  trust  substituting  the  issue  for  the  parent,  and  the 
ultimate  trust  to  convey  the  estates  were  void  for  remoteness.^ 

A  decree  to  execute  the  trusts  of  a  will  does  not  make  valid  trusts  which  on  the 
fiice  of  the  will  are  bad. 

William  Tippell,  by  his  will  dated  the  24th  October,  1792, 
gave  and  devised  all  his  messuages,  lands,  tenements,  tithes, 
and  real  estate  whatsoever,  as  well  copyhold  and  freehold  as  lease- 
hold, situate  in  the  counties  of  Suffolk,  Essex,  and  Middlesex,  or 
elsewhere  in  the  kingdom  of  Great  Britain,  unto  William  Basire  and 
Jonathan  Tippell  the  younger,  to  hold  to  them,  their  heirs,  exec- 
utors, administrators,  and  assigns  upon  the  following  trusts,  that  i3 
to  say,  — ^^  Upon  trust  that  they,  the  said  W.  Bazire  and  J.  Tippell, 
or  such  new  or  other  trustee  or  trustees  to  be  ^pointed  as  here- 
inafter mentioned,  do  and  shall  receive  and  take  all  the  rents, 
issues,  and  profits  of  all  my  said  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  during  the  lives  and  the  life  of  the 
survivor  or  longer  liver  of  all  the  children  which  my  daughter 
Mary,  the  wife  of  John  Grooch  of  the  city  of  London,  ship-broker, 
hath  or  shall  have,  and  pay  and  apply  the  same  in  manner  follow- 
ing, that  is  to  say,  first  in  keeping  the  houses  and  buildings 
belonging  to  the  said  estates  in  proper  tenantable  repair,  and  in 
discharging  the  annuities  hereinafter  mentioned,  and  the 
•367  *  clear  net  proceeds  of  such  rents,  after  the  above  deduc- 
tions, and  after  deducting  all  expenses  of  my  ixustees  and 
all  reasonable  allowances  to  them  for  their  care  and  management 
of  my  said  estates  and  attending  the  trusts  hereby  reposed  in  them 
which  I  empower  them  or  either  of  them  from  time  to  time  to 
deduct  and  take,  shall  and  will  pay  and  apply  in  the  support 

*  See  Seaman  o.  Wood,  22  Beay.  591 ;   Salmon  o.  Sahnon,  29  Beav.  27 ; 
Holloway  o.  Webber,  L.  B.  6  £q.  523. 
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of  her,  my  said  daughter,  and  in  the  maintenance,  education,  and 
bringing  up  of  all  her  children  which  she  shall  from  time  to  time 
have  living,  in  equal  shares  between  her  and  them ;  that  is,  one 
equal  part  or  share  thereof  to  and  for  her  my  said  daughter's  own 
sole  use  and  benefit,  and  each  child's  equal  part  and  share  for  his 
and  her  use,  or  so  much  thereof  and  in  such  manner  as  my  said 
trustees  shall  think  proper  and  judge  necessary,  and  in  which  I 
wish  my  daughter  to  be  consulted,  save  and  except,  and  my  will 
and  mind  is,  that  from  and  after  any  of  her  children  shall  attain 
the  age  of  twenty-one  years  during  the  minority  of  her  youngest 
Uying  child,  that  the  part  or  share  of  such  child  or  children  attain- 
ing the  said  age  of  twenty-one  years  shall  from  thenceforth  be 
paid  to  him,  her,  or  them  respectively,  to  and  for  his,  her,  or  their 
own  use  and  disposal ;  and  when  the  youngest  of  my  grandchil- 
dren which  shall  live  to  attain  the  age  of  twenty-one  years  shall 
have  arrived  at  that  age,  then  I  will  and  direct  that  such  savings 
or  overplus  of  the  said  clear  rents  and  profits  (if  any)  as  shall  be 
then  in  the  hands  of  the  trustees  unexpended  for  the  purposes 
aforesaid,  and  the  rents  which  shall  be  then  due  up  to  that  time, 
shall  be  paid  and  divided  to  and  amongst  my  said  grandchildren 
that  shall  be  then  living,  equally,  share  and  share  alike ;  and  my 
will  and  mind  is  that  in  case  any  of  my  grandchildren  by  my  said 
daughter  shall  happen  to  depart  this  life  under  the  age  of  twenty- 
one  years  without  leaving  any  issue  of  his,  her,  or  their  body  or 
bodies  lawfully  begotten  ihen  living,  then  that  the  part  and 
share,  *  parts  and  shares,  of  the  said  clear  rents  and  profits  *  868 
of  such  grandchild  and  children  so  dying  under  age  and 
without  issue  as  aforesaid  shall  be  paid  and  applied  by  my  said 
trustees  to  and  amongst  my  said  daughter  and  the  survivors  or 
others  of  my  grandchildren  by  her  in  equal  shares,  as  to  my  said 
daughter's  share  thereof  to  her  for  her  own  use  and  benefit,  apd  as 
to  her  children's  share  to  and  for  their  separate  and  respective 
support  and  benefit  in  such  manner  as  my  said  trustees  shall  think 
proper  during  their  respective  minorities,  or  otherwise  to  be  paid 
to  them  at  their  respective  ages  of  twenty-one  years ;  but  in  case 
any  of  my  said  grandchildren  shall  depart  this  life  under  the  age 
of  twenty-one  years  leaving  issue  of  his,  her,  or  their  body  or 
bodies  lawfully  begotten,  my  will  and  mind  is  that  such  issue  shall 
be  entitied  to  the  part  or  share  of  the  said  clear  rents  and  profits 
its  father  or  mother  would  have  been  entitled  unto  if  living,  to  be 
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paid  and  applied  in  like  manner  for  the  support  and  benefit  of  such 
issue ;  and  in  case  mj  said  daughter  Mary  shall  happen  to  depart 
this  life  before  all  my  grandchildren  by  her  shall  have  attained 
the  age  of  twenty-one  years,  then  my  will  and  mind  is  that  her 
part  and  share  of  the  said  clear  rents  and  profits  shall  firom  her 
decease  go  to  and  be  paid  and  applied  for  the  use  and  benefit  of 
all  her  children  and  their  issue  until  the  youngest  of  such  children 
shall  attain  twenty-one,  in  equal  shares,  as  an  increase  of  and  wiA 
their  respective  parts  and  shares  of  such  rents  and  profits,  and  in 
like  manner  and  in  such  proportions  as  such  shares  are  herein- 
before directed  to  be  paid  and  applied  to  and  for  their  respecdye 
use  and  benefit ;  and  in  case  my  said  daughter,  Mary  Gooch,  shall 
happen  to  be  living  at  the  time  the  youngest  of  my  grandchil- 
dren by  her  shall  attain  the  age  of  twenty-one  years,  then  upon 
trust "  — 

♦  869  [The  testator  here  directed  that  W.  Barire  and  J.  *  Tip- 
pell,  or  such  new  or  other  trustee  or  trustees  to  be  appointed 
as  thereinafter  mentioned,  should  by  deed  charge  all  his  real 
estates  with  the  payment  of  an  annuity  of  100/.  unto  his  said 
daughter  for  her  life  in  manner  therein  mentioned,  the  first  pay- 
ment thereof  to  begin  on  which  of  the  days  of  payment  should 
next  and  first  happen  afl»r  such  his  youngest  grandchild  should 
attain  the  age  of  twenty-one  years ;  and,  further,  that  W.  Bazire 
and  J.  Tippell,  and  such  new  or  other  trustee  or  trustees,  should, 
in  case  his  brother  Thomas  Tippell  and  his  sister  E.  Seawater,  or 
either  of  them,  should  be  also  then  living,  by  a  like  or  other  deed 
or  deeds  charge  his  real  estates  with  one  other  annuity  of  201. 
apiece  to  each  of  them  in  manner  therein  mentioned,  the  first  pay- 
ment thereof  to  begin  and  be  made  on  which  of  the  days  of 
pajrment  should  first  and  next  happen  after  his  youngest  grand- 
child should  attain  the  age  of  twenty-one  years.] 

^^  And  from  and  immediately  after  all  my  grandchildren  by  my 
said  daughter,  and  the  youngest  of  them,  shall  have  attained  the 
said  age  of  twenty-one  years,  then  I  will  and  direct  that  the  clear 
rents  and  profits  of  my  said  real  estates  accruing  from  that  time, 
after  the  aforementioned  deductions  are  made  and  the  aforemen- 
tioned annuities,  so  long  as  the  same  shall  be  payable  by  virtue  of 
this  my  wiU,  are  paid  and  satisfied,  shall  be  paid  and  applied  by  my 
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aforesaid  deyisees  in  trust,  or  by  such  new  or  other  trustee  or  trus- 
tees to  be  appointed  as  hereafter  mentioned,  to  and  amongst  my, 
said  grandchildren  and  the  issue  of  any  of  them  that  shall  happen 
to  die  leaving  issue,  equally  share  and  share  alike,  and  to  the 
survivors  and  survivor  of  them  until  the  decease  of  the  longest 
liver  of  my  said  grandchildren^  provided  that  the  issue  of  any  such 
child  or  children  dying  in  that  time  and  leaving  issue  shall  only  be 
entitled  to  such  part  or  share  of  the  said  clear  rents  and 
profits  as  its  father  *  or  mother  would  have  been  entitled    *  870 
unto  if  living,  and  the  part  or  share  of  such  issue  shall  be 
applied  in  the  maintenance  and  education  thereof  by  the  trustees 
for  the  time  being  as  they  or  the  guardians  of  such  issue  shall 
think  proper  during  the  minority  of  such  issue. 

^^  And  from  and  immediately  after  the  decease  of  the  survivor  or 

longest  liver  of  my  said  grandchildren,  then  upon  trust  that  they, 

my  said  devisees  in  trust,  or  the  trustees  or  trustee  for  the  time 

being,  do  and  shall  convey,  surrender,  settle,  and  assure  all  that  my 

messuage,  farm  lands,  tithes,  hereditaments,  and  real  estate  situate, 

lying,  and  being  in  Sutton  in  the  said  county  of  Suffolk  or  towns 

adjoining,  now  in  the  use  and  occupation  of  Mr.  William  Simpson, 

his  assigns  or  under-tenants,  with  their  appurtenances,  but  subject 

and  charged  with  the  payment  of  a  proportionable  part  of  the 

annuities  aforementioned,  as  the  annuitants  thereof  shall  be  then 

living,  according  to  the  value  of  the  said  last^evised  estate,  with 

the  residue  of  my  real  estate,  and  such  proportion  to  be  ascertained 

and  set  by  my  then  said  trustees,  unto  such  son  of  any  one  of  my 

said  grandchildren  as  shall  at  such  decease  of  the  survivor  or 

longer  liver  of  them  be  then  the  eldest  living  grandson  of  my  said 

daughter  and  his  heirs  for  ever ;  provided  always,  and  my  will  and 

mind  is,  that  such  eldest  grandson  of  my  said  daughter  shall  take 

and  continue  to  use  the  surname  of  Tippell  and  the  arms  of  the 

Tippell  family ;  and  in  case  he  shall  neglect  or  refuse  to  take  and 

continue  to  use  the  surname  and  arms  of  Tippiell,  then  I  give  and 

devise  the  said  estates  and  premises,  so  devised  to  such  eldest 

grandson  of  my  said  daughter,  unto  the  next  eldest  of  my  said 

daughter's  grandsons,  then  living,  who  shall  take  and  continue  to 

use  the  said  name  and  arms  of  Tippell  as  aforesaid,  to  hold  to  him 

and  his  heirs  for  ever :  and  all  the  residue  of  my  real  estate 

whatsoever  *  and  wheresoever  not  hereinbefore  otherwise    *  871 

disposed  of,  subject  to  and  charged  with  the  payment  of  the 
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residue  of  the  said  annuities,  I  wiU  and  direct  shall  be  sold  and 
disposed  of  by  the  then  trustees  or  trustee  thereof,  as  soon  as  con- 
veniently can  be  after  the  decease  of  the  longest  liver  or  survivor 
of  my  said  grandchildren,  to  any  person  or  persons  whomsoever 
for  the  best  price  or  prices  that  may  be  gotten  for  the  same ;  and 
the  moneys  arising  by  sale  thereof,  and  from  the  rents  and  profits 
thereof,  from  the  decease  of  such  surviving  grandchild  until  sndi 
sale,  I  give  and  bequeath  unto  all  and  every  my  (a)  grandchildren 
the  children  of  my  daughter,  (a)  whether  male  or  female,  other 
than  and  except  such  eldest  grandson  of  my  said  daughter  who 
will  be  entitled  to  my  said  Sutton  estate  by  virtue  of  the  devise 
aforementioned  as  shall  be  living  at  the  decease  of  the  survivor  of 
my  grandchildren,  equally  to  be  divided  between  them  share  and 
share  alike." 

And  the  testator  by  his  will,  after  bequeathing  divers  pecuniary 
legacies,  and  directing  that  the  fines  and  fees  for  the  admission  of 
his  trustees  to  his  said  copyhold  estates  should  be  paid  out  of  his 
personal  estate,  gave  all  the  residue  of  his  personal  estate  after 
deducting  all  expenses  and  reasonable  allowances  to  his  said  trustees, 
and  paying  all  his  debts,  legacies,  fimeral  and  testamentary  expenses, 
and  the  fines  and  fees  of  admission  of  his  said  trustees  to  his  said 
copyhold  estates,  to  his  said  trustees,  in  trust  to  apply  and  invest  the 
same  at  interest  on  public  or  private  real  securities  in  their  or  one  of 
their  names  until  his  youngest  grandchild  which  should  live  to  attain 
the  age  of  twenty-one  years  should  have  attained  that  age,  and  out  of 
the  interest  and  dividends  thereof  to  pay  unto  his  said  brother 
*  872  and  sister  T.  Tippell  and  £.  Seawater  respectively  *  an  annuity 
of  201.  each  until  his  youngest  grandchild  should  attain  the 
age  of  twenty-one  years,  or  until  the  annuities  thereinbefore  made 
payable  to  his  said  brother  and  sister  out  of  his  real  estate  should 
commence,  and  to  add  the  residue  of  such  interest,  dividends,  and 
produce,  arising  from  his  personal  estate,  to  the  plear  rents  and 
profits  arising  from  his  real  estates,  to  be  considered  as  a  consol- 
idated fund,  and  applied  therewith  for  the  benefit  of  his  said 
daughter  and  her  children  and  their  respective  issue,  in  like  man- 
ner as  such  clear  rents  and  profits  were  thereinbefore  directed  to 
be  applied  during  the  minority  of  his  said  youngest  grandchild ; 

(a)  It  was  admitted  diat  theie  worda  were  to  be  read  **  ggeat-gBandohfldraa 
the  grandchildven  of  my  daughterJ' 

|;290] 


GOOCH  V.  GOOOH.  *  872 

and  upon  such  youngest  grandchild  attaining  the  age  of  twenty-one 
years,  he  gave  and  bequeathed  the  principal  money  unto  and 
amongst  his  said  daughter,  in  case  she  should  be  then  living,  and 
her  children,  and  if  she  should  be  then  dead  then  unto  her  said 
children  and  the  issue  of  any  of  them  that  should  be  then  dead, 
leaving  issue,  in  equal  parts,  shares,  and  proportions,  save  only  and 
except  that  such  issue  of  his  said  daughter's  children  should  be 
entitled  only  to  the  part  or  share  of  such  principal  money  as  its 
father  or  mother  would  have  been  entitled  unto  if  living.  And  the 
testator  declared  his  will  to  be  that,  if  the  part  or  share  of  his  said 
daughter's  children  of  the  aforesaid  clear  rents,  interest,  produce, 
and  profits  arising  from  his  real  estate  and  overplus  of  his  personal 
estate  should  be  more  than  what  his  said  daughter  and  trustees 
should  think  necessary  to  be  expended  and  laid  out  in  the  main^ 
tenance,  education,  and  support  of  such  children,  or  putting  them 
out  to  any  trade  or  profession  during  their  respective  minorities, 
then  the  residue  or  surplus  of  such  child's  or  children's  share 
should  be  an  accumulating  fund  in  his  said  trustees'  or  executors' 
hands  for  the  benefit  of  such  child  or  children  respectively,  and 
diould  be  paid  to  him,  her,  or  them  when  the  youngest  of  his 
said  grandchildren  *  should  attain  the  age  of  twenty-one  *  878 
years  or  at  their  respective  ages  of  twenty-one  years,  which 
should  last  happen,  together  with  such  interest  as  should  be  mad0 
of  the  same  in  the  mean  time,  and  that  such  settlement  and 
division  of  his  personal  estate  and  of  the  accumulation  from  the 
rents  and  profits  of  his  real  estate  should  be  made  within  twelve 
months  or  at  longest  within  fifteen  months  after  his  youngest 
grandchild  should  attain  the  age  of  twenty-one  years  as  aforesaid, 
or  sooner,  if  the  same  could  be  convenientiy  and  fully  done.  And 
ihe  testator  appointed  William  Bazire  and  Jonathan  TippeD 
executors  of  his  will. 

The  testator  died  on  the  18th  January,  1797,  leaving  his  daugh- 
ter Mary  Grooch  surviving  him.  She  had  at  that  time,  and  also  at 
the  date  of  the  will,  one  daughter,  Mary  Bazire,  by  her  first  hu»- 
bftnd,  and  five  children  by  a  second  husband  ;  namely,  John  Tip- 
pell  Gooch,  Ann  Gooch,  Maria  (}ooch,  George  Gooch,  and  James* 
Gooch :  she  had  also  had  another  child,  Harriet  Gkxxsh,  born  sub^* 
sequentiy  to  the  date  of  the  will,  on  the  20th  January,  1794,  and 
who  died  on  the  14th  March,  1794.  Mary  Gooch  died  on  the  4th 
January,  1801,  without  having  had  any  other  issue;  and  Mary 
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Bazire  died  on  the  14th  September,  1800,  unmarried.  Of  the  five 
children  by  the  second  husband,  the  eldest,  John  Tippell  Gooch, 
died  on  the  14th  June,  1887,  leaving  Watson  Gooch,  his  eldest 
son,  the  heir-at-law  both  of  himself  and  of  the  testator;  Ann 
Gooch  died  unmarried  on  the  15th  May,  1807 ;  Maria  Gooch  mar- 
ried Robert  Cana,  and  was  living  at  the  institution  of  the  present 
suit,  having  had  six  children,  four  of  whom  were  living  and  two 
had  died  in  infancy ;  George  GoocU  was  also  living,  having  mar- 
ried and  had  four  children,  two  of  whom  were  living,  two  having 
died  in  infancy ;  James  Gooch  attained  his  age  of  twenty-one 

years  on  the  8th  July,  1812. 
♦  874  *  In  1800  a  suit,  Bazire  v.  Tippell^  was  instituted ;  and  a 
decree  was  made  in  it  establishing  the  testator's  will,  and 
directing  the  usual  accounts.  Various  orders  as  to  maintenance 
were  also  made  in  this  suit,  upon  the  footing  of  the  children  of 
Mary  Gooch  being  entitled  to  the  rents  of  the  real  estate  for  their 
lives,  with .  benefit  of  survivorship ;  and  in  1812  an  order  was 
made  for  letting  the  four  then  surviving  children  into  possession 
of  the  real  estate,  and  for  paying  to  them  the  accumulations  of 
the  rents  and  the  balance  of  the  personal  estate.  No  general 
declaration  of  rights  was,  however,  made  in  the  suit. 

Under  these  circumstances  James  Gooch,  being,  as  youngest  son 
of  Mary  Gooch,  the  heir  according  to  the  custom  of  the  manors 
whereof  the  copyhold  estates  of  the  testator  with  one  exception 
were  holden,  and  being  married,  but  having  no  issue,  filed  his  bill 
in  1845,  by  way  of  supplement  to  the  suit  of  Bazire  v.  Tippell, 
praying  a  declaration,  but  subject  and  without  prejudice  to  the 
validity  of  the  trusts  by  the  testator's  will  expressed  to  be  declared 
for  the  lives  of  the  children  of  Mary  Gooch,  and  without  disturbing 
the  decrees  and  orders  made  in  Bazire  v.  Tippell^  that  the  trusts 
in  the  will  expressed  to  be  declared  of  the  freehold  and  copyhold 
and  leasehold  estates  were  void  in  law,  and  that  the  plaintifi'  was 
entitled  to  the  equitable  inheritance  in  fee-simple  in  possession  of 
the  copyhold  estates  with  the  exception  above  mentioned. 

On  the  cause  coming  on  for  hearing,  a  decree  was  made  for  pre- 
liminary inquiries  only,  and  subsequently  the  cause  was  brought 
on  upon  further  directions  before  the  Master  of  the  Rolls  in 
1851,  (a)  when  his  Honor  made  an  order,  dated  the  1st  December, 

(<0  Rep9rted  14  Beay.  5G6. 
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1851,  declaring  that,  according  to  the  true  construction  of  the 
will,  the  trusts  therein  expressed  to  be  contained  for  the 
issue  of  *  the  testator's  grandchildren  who  should  happen  to  *  375 
die  leaving  issue  until  the  decease  of  the  longest  liver  of 
his  said  grandchildren,  were  void,  as  being  too  remote ;  and  that 
the  trusts  by  the  will  expressed  to  be  declared  of  the  messuage, 
farm  lands,  tithes,  hereditaments,  and  real  estate  in  Sutton  in  the 
county  of  Suffolk,  or  towns  adjoining,  in  favour  of  such  son  of  any 
one  of  the  grandchildren  as  should  at  the  decease  of  the  survivor 
or  longer  liver  of  them  be  then  the  eldest  living  grandson  of  Mary 
Gooch  and  his  heirs  for  ever,  were  also  void  as  being  too  remote ; 
and  that  the  trusts  by  the  will  expressed  to  be  declared  of  the 
produce  of  the  sale  thereby  directed  to  be  made,  after  the  decease 
of  the  longest  Uver  or  survivor  of  the  grandchildren,  of  the  residue 
of  the  testator's  real  estate  in  favour  of  all  and  every  his  grand- 
children (meaning  great-grandchildren),  (a)  the  children  (mean- 
ing grandchildren)  of  his  daughter,  whether  male  or  female,  other 
than  and  except  such  eldest  grandson  of  his  said  daughter  who 
would  be  entitled  to  his  said  Sutton  estate  by  virtue  of  the  devise 
thereinbefore  mentioned,  as  should  be  living  at  the  decease  of  the 
survivor  of  his  (the  said  testator's)  grandchildren,  were  also  void 
as  being  too  remote ;  and  declaring  that,  subject  to  the  life-interest 
of  the  plaintiff  and  the  defendants  George  Gooch  and  Mrs.  Cana 
and  the  survivor  of  them,  the  plaintiff  was  entitled,  to  him  and  his 
heirs  in  his  own  right  as  customary  heir  of  the  testator,  to  the 
copyhold  parts  of  the  Sutton  estate  and  the  residuary  real  estate 
with  certain  exceptions,  and  that  subject  to  such  life-interests  the 
plaintiff  was  also  entitled,  as  legal  personal  representative  of 
the  testator's  daughter  Mary  Gooch,  to  the  leasehold  parts  of  the 
Sutton  estate,  and  that  subject  to  such  life-interests  the  defendant 
Watson  Grooch  was  entitled,  as  customary  •  heir,  to  the  excepted 
copyhold  parts  of  the  Sutton  estate  and  of  the  residuary 
real  estates ;  and  that  subject  *  to  such  life-interests  the  *  376 
defendant  Watson  Gk)Och,  as  the  heir-at-law  of  the  testator, 
was  entitled  to  the  freehold  parts  of  the  Sutton  estate  and  of  the 
residuary  real  estate,  (h)      [And   it  was  declared  that,  upon 

(a)  See  jadgment  of  the  Muter  of  the  RoUs,  14  Beav.  680. 

(6)  With  regard  to  this  declaration  in  the  order,  and  in  reference  to  the 
obserrationi  made  upon  it  by  the  Lord  Chancellor  in  hid  judgment,  it  may  be 
here  mentioned  that  the  Master  of  the  RoUb  at  the  close  of  the  judgment  deliv- 
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the  true  construction  of  the  will  and  the  decrees  and  orders  in  the 
pleadings  mentioned,  the  plaintiff  and  the  defendant  George  (jooch, 
or  the  defendant  Jacoba  Qoooh  as  claiming  under  him,  and  the 
defendant  Maria  Gana,  or  the  defendant  Mary  Utting  as  claiming 
tmder  her,  were  entitled  to  the  rents  and  profits  of  the  Sutton 
estate  and  the  residuary  real  estate  for  their  lives  and  the  life  of 
the  longest  liver  of  them  as  tenants  in  common  with  benefit  of 

survivorship  between  them,  (a)] 
•  877       *  This  order  was  now  brought  under  review  by  a  petition 

of  appeal  presented  by  the  children  of  Mr.  and  Mrs.  Cana, 
who,  with  the  other  parties  interested,  were  defendants  in  the  suit  (i) 

ered  bj  him  on  the  1st  December,  1851,  said,  '*  I  am  of  opinion,  therefore,  thai 
I  must  declare  that  the  trusts  for  the  substitution  of  the  issue  for  the  parent  after 
tbe  youngest  child  of  Mary  Gooch  attained  twenty-one  are  yoid  for  remoteness.* 

The  case  was  subsequently  spoken  to  on  minutes  upon  the  16th  December, 
1851,  when  considerable  discussion  upon  the  point  in  question  took  place.  Hif 
Honor  then  observed,  in  effect,  that  according  to  the  will  a  class  of  shares  was 
to  be  ascertained  when  the  youngest  child  of  Mary  Gooch  attained  twenty-one; 
that  under  the  circumstances  that  had  happened,  the  number  of  these  shares  was 
four ;  that  the  will  meant  that  upon  the  death  of  any  one  of  the  children  a  pro- 
cess of  division  should  take  place  until  the  death  of  the  survivor ;  that  thus  if 
one  child  died  without  issue  the  division  would  be  into  thirds,  if  another  died 
without  issue  it  would  be  into  halves ;  that  if  a  child  died  leaving  issue  the  divi- 
sion would  still  be  into  fourths,  but  that  the  gift  thus  intended  by  the  will  of  the 
fourth  to  the  children  of  the  deceased  child  was  too  remote  and  was  void,  and 
that  it  would  go  to  the  heir-at-law  or  customary  heir. 

The  Master  of  the  Rolls  mentioned  the  subject  again  on  the  17th  December, 
and  repeated  shortly  the  substance  of  what  he  had  stated  on  the  preceding  day, 
fidding  that  he  was  of  opinion  that  the  minutes  of  the  proposed  decree  were 
right.  By  these  minutes  the  declaration  in  question  was,  "that  the  plaintiff 
and  the  defendant  George  Gooch  (or  the  defendant  Jacoba  Gooch  as  claiming 
under  him)  and  the  defendant  Maria  Gana  (or  the  defendant  Mary  Utting  as 
daiming  under  her)  are  now  entitled  in  equal  shares  as  tenants  in  common  for 
^e  respective  lives  of  the  aaid  James  Gooch,  George  Gooch,  and  Maria  Cana  to 
three  sixth  parts  of  the  rents  and  profits  of  all  the  messuages,  &c,,  and  residnaiy 
real  estate  of  the  testator." 

(a)  See  preceding  note. 

(6)  The  petition  of  appeal  did  not  seek  to  impugn  that  part  of  the  order  of 
the  Master  of  the  Rolls  which  dealt  with  the  life-interests ;  but  at  the  desire 
pf  the  Lords  Justices,  before  whom  the  case  first  came  on  to  be  heard  on  the 
19th  February,  1853,  the  parties  consented  to  treat  the  appeal  as  being  from  the 
whole  decree.  The  matter  was  subsequently  fully  heard  by  the  Lords  Justices, 
when,  their  Lordships  not  agreeing  as  to  the  mode  of  dbposing  of  the  case,  it 
was  ultimately,  at  the  desire  of  their  Lordships,  brought  on  before  the  Lord 
Chancellor. 
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The  argomeBt  of  the  case  turned  on  Beveral  points :  the  prin- 
cipal of  these  was  the  question,  whether,  according  to  the  true 
construction  of  the  will,  the  class  of  children  of  M.  Gooch  included 
in  the  gift  comprised  only  children  living  at  the  death  of  the  tes- 
tator, or  whether  it  included  after-born  children  as  held  bj  the 
Master  of  the  Rolls :  another  question  was,  whether  the  substitution 
of  the  issue  for  the  parent  in  the  trusts  as  to  the  rents  and  profits 
after  the  youngest  child  of  M.  Gk>och  attained  twenty-one  was  or 
was  not  void  for  remoteness ;  the  plaintiff  insisted  that  this  limita* 
tion  fell  within  the  rule,  because,  as  the  person  entitled  to  the  gift 
over  was  not  ascertained  at  the  period  to  which  it  applied,  the 
effect  of  it  was  to  render  the  property  inalienable  for  a  period 
longer  than  the  law  allowed ;  the  authorities  were  said  to  afford 
but  little  aid  on  this  subject,  as  the  question  of  remoteness 
*  commonly  arose  in  reference  to  the  ultimate  gift,  and  not  *  878 
on  the  effect  of  the  intermediate  limitations :  and  the  gen- 
eral question  resulting  from  the  foregoing  was,  whether  the  ulti- 
mate trusts  as  to  the  Sutton  estate,  and  as  to  the  real  estate,  were 
or  not  void  for  remoteness. 

A  further  point  was  raised  on  behalf  of  the  appellants  ;  namely, 
that  by  means  of  the  decrees  and  orders  made  in  the  suit  of 
Bazire  y.  Tippelly  to  which  the  present  suit  was  supplementary, 
the  parties  were  concluded  from  now  questioning  the  validity  of 
the  ultimate  limitations  created  by  the  testator's  will. 

Mr.  R.  Palmer^  Mr.  Craig ^  and  Mr.  Orensidej  for  the  plaintiff, 
supported  the  decision  of  the  Master  of  the  Rolls. 

Mr.  RoU  and  Mr.  E.  F.  Smith  were  for  Watson  Gooch. 

Mr.  Malins  appeared  for  Mr.  and  Mrs.  Gana. 

Mr.  J.  Baily  and  Mr.  Cairns  were  for  the  appellants,  the  chil- 
dren of  Mr.  and  Mrs.  Gana. 

Mr.  Daniel  and  Mr.  Surrage  appeared  for  the  children  of 
George  Gooch. 

Mr.  Craig  replied. 
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The  following  were  the  authorities  referred  to  and  commented 
on  in  the  argument :  Sprackling  v.  JRanier,  (a)  Singleton 

*  8793  V.   Gilbert^  (6)  Jee  v.  Audley,  (e)  Robinson  *  v.  ffardeoi- 

tie  J  (d)  Andrews  v.  Partington^  (e)  Hughes  v.  Hughes^  (g) 
Soste  T.  Prattj  (A)  Whitbread  v.  Lord  St.  John^  (t)  Mogg  v. 
Mogg^  (Jc)  Leake  v.  Robinson^  (/)  Brudenell  y,  Eltaes,  (w)  iSfe)m 
V.  Benbow^  (n)  Loma$  v.  Wright,  (0)  Sadler  v.  Pratt,  (p)  Butltr 
V.  iowe,  (9)  Elliott  V.  Elliott,  (r)  Vanderplank  y.  JTtn^,  («)  ifainr 
waring  t.  Beevor,  (t)  Blagrove  y.  Hancock,  (u)  Lord  Dungannon 
y.  Smith,  (v)  Ghreenwood  v.  Roberts,  (w)  M^Dermott  v.  Kealg,  (x) 
Boper  on  Legacies,  yol.  i.  p.  47,  ed.  4. 

June  8. 

The  Lord  Chancellor,  after  stating  the  will,  and  going  mi- 
nutely through  the  facts  of  the  case,  and  referring  in  detail  to 
the  proceedings  in  Bazire  y.  Tippell  and  in  the  present  suit,  pro- 
ceeded as  follows  :  The  important  question  is.  What  are  the  rights 
under  the  will  ?  and  I  may  here  say  that  I  rather  doubt  whether 
part  of  the  decree  under  appeal  was  drawn  up  exactly  in  conform- 
ity with  what  the  Master  of  the  Rolls  intended,  because  I  do  not 
find  that  some  of  the  directions  contained  in  it  are  necessarily 
warranted  by  the  report  of  the  judgment.  His  Honor  has,  very 
accurately,  in  his  judgment  said  that  the  trusts  may  be  divided 
into  three  periods :  first,  what  he  calls  the  minority  trusts ; 

*  880    secondly,  *  the  trusts  after  the  expiration  of  the  minority 

trusts,  to  whatever  period  they  were  to  endure ;  and, 
thirdly,  the  trusts  that  were  to  take  effect  aft;er  the  determination 
of  the  second  series  of  the  trusts,  namely,  the  conveyance  of  the 
Sutton  estate  to  the  eldest  great-grandson,  and  the  sale  of  tlie 

(a)  1  Dick.  344.        (c)    1  Cox,  324.  (c)  3  Bro.  C.  C.  401. 

(6)  1  Cox,  68.  \d)  2  Bro.  C.  C.  22. 

(jg)  3  Bro.  C.  C.  352,  484 ;  S.  C,  14  Ves.  266. 

(h)  3  Vea.  730.  (y)  10  Sim.  817. 

(0   10  Ves.  162.  (r)   12  Sim.  276. 

(fc)  1  Mer.  664.  (»)   3  Hare.  1. 

(0   2  Mer.  368.  (0   8  Hare,  44. 

(m)  1  East,  442.  (u)  16  Sim.  371. 

(n)  2  M.  &  K.  46.  (0)  12  CI.  &  Fin.  646. 

(o)  2  M.  &  K.  769.  (tr)  16  Beav.  92. 

(jp)  6  Sim.  632.  (x)  7  Jur.  163, 
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other  eMates,  and  the  division  of  the  proceeds  among  the  other 
great-grandchildren. 

With  respect  to  the  minority  trusts,  I  entirely  concur  with  the 
Master  of  the  Rolls  in  the  conclusion  at  which  he  has  arrived ; 
namely,  tiiat  they  were  meant,  subject  to  tiie  qualification  I  will 
presently  mention,  to  include  all  children  that  the  daughter  then 
had  or  should  thereafter  have.  .  There  was  a  great  deal  of  argu- 
ment as  to  the  period  at  which  the  class  was  to  be  ascertained,  and 
rules  of  construction  were  referred  to.  Such  rules  are  very  useful 
for  guiding  persons  in  ordinary  cases ;  but  what  a  testator  means 
as  to  the  period  at  which  the  class  is  to  be  ascertained,  when  he 
makes  a  bequest  to  all  the  children  of  a  particular  person,  is  evi- 
dently a  matter  as  to  which  any  positive  rule  must  ever  bend  to 
pcuiicular  circumstances,  and  to  the  particular  language  of  the 
will.  In  the  present  instance  I  cannot  entertain  the  least  doubt 
that  the  Master  of  the  Rolls  was  quite  right  in  saying  that  the 
testator  certainly  contemplated  children  to  be  born  after  his  will 
and  after  his  death,  and  that  so  long  as  there  were  children  to  be 
maintained  during  the  minority  he  meant  those  children  to  take 
the  benefit  of  the  trust :  there  is  nothing  to  lead  to  the  supposition 
that  he  meant  that  arbitrarily  to  depend  on  whether  the  child 
should  be  born  after  his  death  or  before  his  death.  My  attention 
has  been  very  properly  called  to  what  I  believe  I  omitted  to  state  ; 
namely,  that  there  was  a  child  born  after  the  date  of  the  will,  and 
before  the  testator's  death :  that  child,  according  to  any 
construction,  *  would  be  held  as  intended  to  be  let  in ;  and  *  881 
what  difference  it  would  make  if  the  testator  died  the  day 
after  his  will,  and  before  the  child  was  bom,  turns  out  to  be  im- 
material. It  seems  perfectly  clear  that  he  meant  that  all  the 
children  of  his  daughter  who  were  in  a  state  of  minority  should 
have  the  benefit  of  the  trust.  Then  it  was  said,  arguing  certainly 
quite  logically,  that  the  trust  was  one  that  must  endure  to  the 
remotest  period  of  the  life  of  the  testator's  daughter,  because  it 
could  not  be  told  that  she  might  not  have  another  child  to  come 
into  a  state  of  minority.  To  tliis  I  gave  the  same  answer  that  the 
Master  of  the  Rolls  gave  in  his  judgment ;  namely,  that  when  Hie 
testator  said  the  trust  was  to  include  all  children,  he  meant  it 
should  include  all  children  up  to  the  time  when  every  existing 
child  had  attained  twenty-one,  and  the  contingency  that  after  that 
period  there  might  yet  be  another  child  born  who  would  be  in  a 
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state  of  minority,  and  therefore  under  the  necessity  of  having  {he 
benefit  of  the  trust,  is  a  contingency  against  which  he  did  not 
provide,  and  which  he  probably  never  contemplated  as  at  all 
likely.  It  could  not  happen,  in  the  ordinary  course  of  natore, 
unless  by  the  death  of  all,  or  almost  all,  of  the  younger  children, 
and  then  that  all  the  elder  children  should  have  attained  twenty- 
one.  It  might  have  happened  if  all  but  Mary  Bazire  had  died 
almost  immediately  after  the  testator,  and  she  had  attained  twenty- 
one,  which  she  certainly  did,  and  then  the  daughter  had  had 
another  child  born.  That  would  have  been  a  contingency  that 
Would  have  created  the  difficulty  suggested ;  but  the  answer  to 
that  is,  and  it  is  a  very  common  answer  in  all  these  cases,  that 
one  must  not  suppose  a  testator  to  have  made  a  will  that  would 
be  perfect  for  a  conveyancer's  precedent.  Testators  make  their 
wills  with  reference  to  what  they  know  is  the  state  of  their 

own  families.  For  ordinary  contingencies  the  will  in 
*  882    *  question  is  perfectly  sufficient :  the  testator's  meaning  I 

take  to  be  this :  that  so  long  as  his  daughter  had  any  child 
under  the  age  of  twenty-one  years,  whether  those  children  were 
already  in  esse^  or  should  come  in  esse  during  his  life,  or  should 
come  in  esse  after  his  death,  was  quite  immaterial ;  that,  so  long  as 
there  were  any  of  them  in  a  state  of  minority,  he  created  this 
trust  adapted  for  the  maintenance  of  these  children :  as  each  child 
got  out  of  his  minority  he  was  to  take  an  aliquot  share,  with  a 
like  share  during  his  minority  appropriated  to  his  maintenance. 
That  is  the  scope  of  the  first  trust :  it  is  in  truth,  when  put  into 
plain  language,  a  trust  that  during  the  minority  of  any  child  bom 
or  to  be  bom  of  his  daughter  he  gave  the  rents  to  the  tmstees 
upon  certain  trusts ;  what  those  trusts  are  it  is  immaterial  to  spec- 
ulate upon.  That  is  a  perfectly  good  trust :  about  that  there  is  no 
question  :  it  has  long  ago  expired,  but  it  is  necessary  to  consider 
the  nature  of  it  with  a  view  to  the  ulterior  limitations.  . 

The  next  trusts  commence  when  all  the  children  have  attained 
twenty-one;  that  is  to  say,  they  commence  at  a  period  cleaiiy 
within  the  allowed  limits,  because  they  conmience  at  a  period  that 
cannot  by  possibility  be  more  remote  than  the  life  of  the  daughter 
and  twenty-one  years  after.  For  whose  benefit  are  those  trusts, 
referred  to  by  l^e  Master  of  the  Bolls  as  the  second  series  of 
trusts  ?  [His  Lordship  here  read  that  portion  of  the  will  which 
had  reference  to  the  trusts  after  the  youngest  child  of  Mary  Gk)och 
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attained  twenty-one,  and  then  proceeded.]  First  of  all,  whom 
does  the  testator  mean  by  grandchildren  ?  He  had  six  grandchil- 
dren, and  a  doubt  that  passed  through  my  mind  at  one  time  was, 
whether  that  was  a  trust  for  all  the  six  ;  but  I  have  come  clearly 
to  the  conclusion  that  it  was  a  trust  for  the  foui^  only  who 
were  surviving  at  the  time  of  the  *  youngest  attaining  *388 
twenty-one,  and  for  the  following  reason.  During  the 
minority,  if  any  died  leaving  issue,  those  issue  were  to  be  sub- 
stituted for  them ;  if  they  died  not  leaving  issue  (the  two  who  died, 
died  during  the  minority  not  leaving  issue)  they  were  to  cease  to 
have  any  further  interest  during  the  minority :  and  I  think  I  may 
reasonably  infer  from  that  that  the  testator  could  not  have  meant, 
that  when  the  minority  ended  there  should  be  revived  for  them  or 
their  representatives  an  interest  which  had  ceased  during  the 
minority.    I  therefore  come  to  the  conclusion  that  by  ^^  my  said 

9 

grandchildren"    he  means  the  grandchildren  living  when  the 
minority  trust  ceased  ;  namely,  the  four. 

Tlie  first  trust,  then,  when  the  minority  trust  ceased,  that  is,  the 
first  trust  at  the  period  not  beyond  the  prescribed  limits,  was  a 
trust  for  four  persons  as  tenants  in  common  for  their  lives.  That 
is  not  too  remote,  because  it  does  not  tend  to  perpetuity  to  give  a 
life-interest  at  the  end  of  a  life  in  being  and  twenty-one  years  after. 
If  a  person  gives  only  a  life-interest,  then  his  estate  is  alienable 
just  as  if  he  had  given  an  estate  in  fee-simple  for  the  person  who 
has  a  life-interest,  together  with  the  person  who  is  heir-at-law,  or 
otherwise  has  the  remainder,  can  convey  the  fee ;  that  is,  all  that 
is  meant  to  be  secured.  At  the  determination  therefore  of  the 
minority  trusts,  the  persons  to  take  were  four  persons  then  in  essej 
to  take  as  tenants  for  their  respective  lives.  That  is  clearly,  in 
my  opinion,  a  good  trust,  and  so  thought  the  Master  of  the  Bolls. 
But  then,  what  is  to  become  of  the  share  of  each  after  his  death  ? 
I  think  it  would  have  been  a  perfectly  good  trust  if  it  had  been  a 
trust  for  the  four  with  benefit  of  survivorship  among  them ;  because, 
applying  the  same  test  as  before,  Hie  four,  together  with  the  party 
who  had  the  fee,  the  heir-at-law  it  would  be  in  this  case  if  the 
limitation  over  is  ♦  bad,  could  then  convey  the  fee.  Whether  •  •  884 
it  were  one  life  or  a  dozen  lives  surviving,  still,  according 
to  the  old  expression,  the  candles  are  all  burning  out  at  once,  and 
therefore  the  whole  together  could  convey  the  fee.  If  therefore 
the  trust  had  been  for  the  benefit  of  the  grandchildren  and  the 
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survivors,  it  would  have  been  perfectly  good  ;  but  that  is  not  the 
trust  here ;  it  is  according  to  the  true  construction  for  the  benefit 
of  each  for  his  life,  and  at  the  expiration  of  the  life-estate  to  the  smv 
vivors  if  there  is  no  issue  of  the  party  dying,  but  if  there  is  issue 
then  to  the  issue  of  that  party.  Now  that,  in  spite  of  certain  dicta 
in  Fearne  and  other  books  that  to  give  an  estate  to  a  party  for  life 
if  he  shall  survive  is  often  nothing  more  than  a  remainder,  is  in 
truth  a  contingent  limitation ;  because,  interpreted,  it  is  this,  ''  I 
give  one-fourth  to  my  grandson  James  for  his  life,  and  after  his 
death  one-third  of  his  one-fourth  to  my  grandson  John  Tippell  if 
he  is  living,  if  he  is  not  living  to  his  children ;  another  third  to  mj 
grandson  George  if  he  is  living,  but  if  he  is  not  living  to  his  chil- 
dren ;  another  third  to  my  granddaughter  Maria  if  she  is  living, 
if  she  is  not  living  to  her  children."  Now  it  is  plain  that,  apply- 
ing the  test  of  whether  at  the  prescribed  period  there  are  persons 
capable  of  conveying  the  fee,  it  fails,  and  that  here  the  survivors 
could  not  by  concurring  convey  the  fee.  The  life-interests  are  all 
fixed  and  determined,  but  nobody  can  say  what  the  remainder  over 
upon  the  death  of  each  is.  It  is  true  that  if  you  could  read  tiie 
limitation  as  to  survivors  only,  it  would  be  good.  In  my  opinion, 
the  limitation  over  cannot  be  sustained :  it  will  not  do  to  say  that 
in  one  contingency  the  party  is  in  esse^  though  in  another  he  is  not 
in  esae^  and  that  in  the  case  where  he  is  in  ease  it  is  good :  the 
limitation  must  be  such  as  to  enable  the  absolute  fee  to  be  disposed 

of  witliin  the  prescribed  limits. 
*  885        *  Concurring  then  as  I  do  with  the  Master  of  the  Bolls 

in  his  interpretation  as  to  the  class  of  children  that  were 
contemplated,  and  as  to  the  minority  trusts,  and  considering  the 
declaration  as  to  the  second  class  of  trusts  to  be  correct,  I  do  not 
concur  in  the  consequential  direction  giving  to  the  plaintiff  and  to 
the  defendants,  George  Gooch  and  Maria  Cana,  life-interests  with 
benefit  of  survivorship  between  them ;  that  is,  the  trust  substituting 
the  issue  having  been  held  to  be  bad,  his  Honor  has  declared  that 
the  survivors  take  as  if  there  were  no  such  limitation  to  the  issue.  I 
think  that  is  not  correct,  and  it  is  this  passage  to  which  I  alluded 
as  oner  for  which  I  do  not  find  any  warrant  in  the  judgment  as  re- 
ported. I  quite  agree  in  saying  that  the  limitation  to  the  issue  of 
the  grandchildren  is  void ;  but  the  consequence  Z  arrive  at  is,  that 
each  of  the  four  grandchildren  took  for  their  lives  only,  and  that  all 
the  limitations  over  aft^r  that,  during  the  subsistence  of  that 
£  800  ] 


GOOCH  v.  GOOCH.  *  885 

second  trust,  were  void,  and  consequently  lapsed  to  the  heir-at-law 
as  to  the  freeholds,  and  to  the  customary  heir  as  to  the  copyholds.^ 

The  only  remaining  point  is  one  the  decision  of  which,  from 
what  I  have  said,  follows  as  a  matter  of  course :  namely,  the  ulte- 
rior trusts  for  the  conveyance  of  the  Sutton  estate,  and  the  distri- 
bution of  the  proceeds  of  the  residuary  estate.  Inasmuch  as,  in 
my  opinion,  that  was  not  to  take  place  until  after  the  termination 
of  the  second  trust,  that  is,  not  until  after  the  termination  of  lives 
not  in  being,  or  n.ot  necessarily  in  being,  during  the  life  of  the 
testator,  I  concur  with  the  Master  of  the  Rolls,  in  that  which  I 
suppose  was  the  main  question  here,  in  thinking  that  it  was  too 
remote.  That  decision  depends  upon  the  first  point  I  adverted  to ; 
namely,  that  the  daughter's  children  contemplated  by  the  testator 
were  not  only  children  to  be  born  in  his  lifetime,  but  also 
children  to  be  born  subsequently.  The  consequence  is,  *  that  *  886 
I  concur  with  the  Master  of  the  Rolls  in  every  thing  except 
the  disposition  of  the  rents  and  profits  during  the  lives  of  the 
grandchildren. 

I  may  as  well  add  that  there  is  no  foundation  for  the  notion  that 
a  decree  to  execute  the  trusts  of  a  will  makes  the  trusts  valid 
which  are  bad  on  the  face  of  the  will.  Such  a  decree  only  estab- 
lishes the  will  against  the  heir,  and  orders  the  will  to  be  carried 
into  effect  in  such  manner  as  the  Court  shall  direct,  (a) 

'  See  Edwards  v.  Tack,  ante^  40,  and  citations  in  note  (2). 

(a)  The  following  is  an  extract  from  the  decree  drawn  up  in  pursuance  of 
^  judgment  of  the  Lord  Chancellor :  — 

**  All  parties  by  their  counsel  agreeing  that  the  decree  and  orders  in  the 
original  causes  of  Bazire  v,  Tippell  and  Gooch  v.  Tippell  shall  be  considered  as 
indnded  in  the  petition  of  appeal,  and  that  the  petition  of  appeal  shall  be  treated 
as  a  petition  of  rehearing  of  the  order  dated  the  first  day  of  December,  1861, 
his  Lordship  doth  order,  that  the  said  order  made  on  the  hearing  of  these 
causes  for  further  directions  be  varied,  and  be  as  follows :  His  Lordship  doth 
declare  that,  according  to  the  true  construction  of  the  will  of  William  Tippell, 
the  testator  in  the  pleadings  of  these  causes  named,  the  trusts  therein  expressed 
to  be  contained,  *  for  the  issue  of  his  grandchildren  (in  the  will  referred  to)  who 
should  happen  to  die  leaving  issue  until  the  decease  of  the  longest  liver  of  his 
said  grandchildren,^  are  void  as  being  too  remote ;  and  that  the  trusts  ^by  the 
said  will  expressed  to  be  declared  of  his  messuage,  farm  lands,  tithes,  heredita- 
ments, and  real  estate  in  Sutton,  in  the  county  of  Suffolk  or  towns  adjoining,  in 
fkvour  of '  such  son  of  any  one  of  his  grandchildren  (in  the  said  will  referred  to) 
as  should  at  the  decease  of  the  survivor  or  longest  liver  of  them  be  then  the 
eldest  living  grandson  of  his  daughter  Mary  Gooch  and  his  heirs  for  ever'  are 
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also  Yoid  as  being  too  remote ;  and  that  tlie  trusts  by  the  said  will  expressed  to 
be  declared  of  the  produce  of  the  sale  thereby  directed  to  be  made  *  after  the 
decease  of  the  longest  liver  or  surviYor  of  his  grandchildren  (in  the  said  will 
referred  to),  of  the  residue  of  his  the  said  testator^s  real  estate  in  favour  of  sll 
and  every  his  grandchildren  (meaning  great-grandchildren)  the  chOdren  (metn- 
ing  grandchildren)  of  his  daughter,  whether  male  or  female,  other  than  and 
except  such  eldest  grandson  of  his  said  daughter  who  should  be  entitled  to  his 
said  Sutton  estate  by  virtue  of  the  devise  thereinbefore  mentioned,  ss 

*  387    should  be  living  at  the  decease  *  of  the  survivor  of  his  (the  said  testa- 

tor^s)  grandchildren  ^  are  also  void  as  being  too  remote.  And  his  Lord- 
riup  doth  declare  that,  subject  to  the  fife-interests  of  each  of  them,  the  plaintiff 
and  the  defendants  Greoi^e  Gooch  and  Maria  the  wife  of  Robert  Cana,  in  one 
equal  fourth  part  of  the  said  Sutton  estate,  and  all  other  the  lands,  tenements, 
tithes,  and  real  estate  whatsoever,  as  well  copyhold  and  freehold  as  leasehold, 
devised  by  the  said  testator's  will  upon  the  trusts  therein  mentioned,  the  said 
plaintiff  is  now  entitled  to  him  and  his  heirs  in  his  own  right  as  customary  heir 
of  the  said  testator  according  to  the  custom  of  all  the  manors  in  the  pleadings 
mentioned  except  HoUesley  with  Sutton,  to  all  such  parts  of  the  said  Sutton 
estate  and  the  said  residuary  real  estate  as  are  copyhold  held  of  the  manors  in 
the  pleadings  mentioned  other  than  the  said  manor  of  HoUesley  with  Sotton ; 
and  that,  subject  to  such  life-interests  as  aforesaid,  the  plaintiff  is  also  entitled  as 
legal  personal  representative  of  the  said  testator^s  daughter  Maiy  Grooch  to  the 
leasehold  tithes  of  the  said  Sutton  estate,  and  such  other  parts  (if  any)  of  the 
said  testator^s  Sutton  estate  as  are  of  leasehold  tenure ;  and  that,  subject  to  snch 
life-interests  as  aforesaid,  the  defendant  Watson  Oooch,  as  the  cnstomaiy  heir  of 
the  said  testator  according  to  the  custom  of  the  manor  of  HoUesley  with  Sutton, 
is  entitled  to  aU  such  parts  of  the  said  Sutton  estate  and  of  the  said  residuary 
real  estate  as  are  copyhold  held  of  the  said  manor  of  HoUesley  with  Sutton ;  and 
that,  subject  to  such  life-interests  as  aforesaid,  the  defendant  Watson  Gooch  as 
the  heir-at-law  of  the  said  testator  is  entitled  to  all  such  parts  of  the  said  Sutton 
estate  and  of  the  said  residuaiy  real  estate  as  are  of  freehold  tenure.  And  his 
Lordship  doth  declare  that,  upon  the  true  construction  of  the  said  wiU  and  not- 
withstanding the  decrees  and  orders  in  the  said  pleadings  mentioned,  John 
Tippell  Gooch  in  the  pleadings  mentioned  now  deceased,  the  plaintiff,  and  the 
defendants  George  Gooch  and  Maria  Cana,  as  the  grandchildren  living  at  the 
time  when  the  youngest  grandchild  tor  the  time  being  attained  the  age  of  twenty- 
one  years,  became  then  entitled  to  equitable  estates  for  their  lives  as  tenants  in 
common  in  the  said  Sutton  estate,  and  aU  other  the  said  tenements,  tithes,  and 
the  residuSEry  real  estate ;  and  that  after  the  death  of  each  of  them  there  is  an 
intestacy  as  to  tAie  share  to  which  he  or  she  was  entitled  for  life.  And  the  plain- 
tiff by  his  counsel  waiving  his  right  to  any  account  of  the  rents  of  the  said  Sutton 

estate  or  of  the  said  residuary  real  estate  received  by  the  defendant 

*  388  *  Watson  Gooch  for  the  time  past  since  the  death  of  his  (the  *  said  Watson 

Gooch^s)  father,  the  said  John  Tippell  Groodi,  it  is  ordered  that  each  of 
them,  the  said  plaintiff,  the  said  defendant  Jacoba  Grooch  as  claiming  under  the 
said  George  Gooch,  ssid  the*  send  defendant  Mary  Utting  as  claiming  under  Che 
said  Maria  Cana,  he  let  into  the  possession  and  into  the  receipt  of  llie  rents  snd 
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profits  as  from  the  25th  day  of  Decemlier,  1851,  of  one  undivided  fourth  part 
of  the  said  Sutton  estate  and  all  other  the  said  tenements,  tithes,  and  residuary 
real  estate,  the  share  of  the  said  defendant  Jacoba  Gooch  being  received  by  her 
as  assignee  of  the  life-interest  of  the  said  defendant  Oeoi^e  Grooch,  subject  to  the 
payment  of  the  annuity  of  lOOZ.  in  the  pleadings  mentioned,  and  the  share  of  the 
said  defendant  Mary  Utting  being  received  by  her  as  assignee  of  the  life-interest 
of  die  said  Maria  Cana  upon  the  trusts  of  the  settlement  made  upon  the  mairiage 
of  the  defendants  Robert  Cana  and  Maria  his  wife.  And  it  is  ordered  that  the 
said  plaintiff  be  let  into  possession  as  from  the  said  last-mentioned  day  of  such 
parts  of  the  remaining  fourth  part  of  the  said  Sutton  estate  and  residuaiy  real 
estate  as  are  of  copyhold  tenure  other  than  such  parts  thereof  as  are  held  of  the 
manor  of  HoUesley  with  Sutton.  And  it  is  ordered  that  the  said  Watson  Gooch 
be  let  into  possession  as  from  the  said  last-mentioned  day  of  such  part  of  the 
remaining  one-fourth  part  of  the  said  Sutton  estate  and  residuary  real  estate  as 
are  of  freehold  tenure  and  as  are  copyhold  of  the  manor  of  HoUesley  with  Sutton. 
And  it  is  ordered  that  the  said  plaintiff  be  let  into  the  possession  as  from  the 
said  last-mentioned  day  of  the  said  remaining  one-fourth  part  of  the  said  lease* 
hold  tithes  or  other  parts  (if  any)  of  the  said  Sutton  estate  and  residuary  real 
estates  as  are  of  leasehold  tenure.  And  it  is  ordere'd  that  the  tenants  of  the  said 
Sutton  estate  and  of  the  said  residuary  real  estates  do  attorn  tenants  to  the  said 
plaintiff,  and  the  said  defendants  Jacoba  Gooch  and  Mary  Utting  and  Watson 
Goodi  according  to  such  respective  rights  and  interests  as  aforesaid.  And  it  is 
ordered  that  the  said  defendants  Louisa  Clarke  and  Maria  Tippell,  as  the  admitted 
tenants  of  such  parts  of  the  said  Sutton  estate  as  are  copyhold  holden  of  the 
three  several  manors  of  Sutton  Hall,  StockerUnd,  and  Campsey,  do  surrender  the 
same  to  the  use  of  the  plaintiff  and  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct  subject  to  the  life-interest  of  each  of  them  the  said  plaintiff  and  the  defend- 
ants G«oige  Grooch  and  Maria  Cana  in  one-fourth  part  of  the  same  premises,, 
and  in  such  surrender  or  surrenders  all  proper  parties  are  to  join  as  the 
Master  to  whom  these  *  causes  are  referred  shall  direct  in  case  the  par-  *  389 
ties  differ  about  the  same.  And  it  is  ordered  that  the  said  defendants 
Louisa  Clarke  and  Maria  Tippell,  or  the  parties  entitled  to  be  admitted  to  such 
parts  of  the  said  Sutton  estate  and  the  said  residuary  real  estate  as  are  copyhold 
held  of  the  manor  of  Ufford,  with  the  members  Blaxhall  Hall,  Overhall  in  Otley, 
Netherball  in  Otley,  and  Walthamstow  Toney  and  High  Hall,  do  cause  them- 
selves to  be  admitted  tenants  thereto  in  such  manner  as  the  said  Master  shall 
direct  in  case  the  parties  differ  about  the  same  upon  paj'ment  or  provision  for 
the  fines  and  fees  due  upon  such  admissions  being  made  with  the  approbation  of 
the  said  Master  under  the  directions  hereinafter  contained.  And  it  is  ordered 
that  the  said  Louisa  Clarke  and  Maria  Tippell,  upon  being  so  admitted  as  last 
aforesaid,  do  surrender  all  such  last-mentioned  copyhold  hereditaments  to  the 
said  plaintiff  and  hisvheirs  and  assigns  or  as  he  or  they  shall  direct,  subject  to 
the  said  life-interests  of  each  of  them,  the  plaintiff  and  the  said  defendants 
George  Gooch  and  Maria  Cana  in  one  fourth  part  of  the  said  premises,  and  in 
SQch  surrender  or  surrenders  all  proper  parties  are  to  jom  as  the  said  Master 
shall  direct  in  case  the  parties  differ  about  the  same*  And  it  is  ordered  that  the 
defiandant  ThosMS  Tippell,  as  the  legal  personal  representative  of  the  last  sur- 
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1853.    March  5.    June  8.    Before  the  Lord  Chancellor  Lord  CRiLNWOBTE. 

A  testator  directed  his  executors  to  pay  ''  the  sum  of  5002.  apiece  to  each  child 
that  may  be  bom  to  either  of  the  children  of  either  of  my  broihen  Uwfallj 
begotten :  *'  Held,  that  the  child  of  a  niece  bom  within  eight  months  after 
the  testator^s  death  was  entitled  to  the  legacy,  and  that  the  gift  was  not  as  to 
such  child  void  for  remoteness.' 

Distinction,  on  a  question  of  remoteness,  between  the  gift  of  a  sum  in  gron  to 
be  distributed  among  a  class,  and  the  gift  of  distinct  legacies  to  a  number  of 
persons.' 

WiLUAM  T0WN8END  by  his  will,  dated  the  Slat  March,  1827, 
after  certain  specific  legacies,  gave  the  residue  of  his  personal 
estate  to  Matthew  Shaw,  John  Benbow,  John  Townsend,  and 
Job  Townsend,  whom  he  appointed  his  executors,  upon  trust  (after 
payment  of  all  his  just  debts,  funeral  and  testamentary  expenses, 
and  the  several  legacies  thereinbefore  by  him  bequeathed,  together 
with  the  whole  of  the  legacy  duty  and  duties  payable  in  respect  of 
the  several  legacies  and  annuities  by  him  therein  given)  to  make 
certain  investments  for  the  benefit  of  various  legatees :  the  testator 
directed  the  ultimate  residue  of  his  estate  to  be  paid  and  divided 
amongst  all  and  every  his  next  of  kin  who  should  be  living  at  the 
time  of  his  decease,  share  and  share  alike,  to  and  for  their,  his, 
and  her  own  respective  use  and  benefit. 

By  a  codicil  to  his  will,  dated  the  14th  November,  1827,  the 
testator  disposed  of  his  freehold,  copyhold,  and  leasehold  estates ; 

^  See  2  Jarman  Wills  (dd  £ng.  ed.),  166  d  seq. ;  Butler  0.  Lowe,  10  Sim. 
817 ;  Mann  v.  Thompson,  Kay,  638 ;  Defflis  0.  Goldschmidt,  19  Yes.  566. 

'  See  1  Jarman  Wills  (Sd  Eng.  ed.),  239  et  seq,*^  Greenwood  v.  Roberts,  15 
Beav.  92;  Seaman  v.  Wood,  22  Beav.  691;  Cattlin  v.  Brown,  11  Hare,  373; 
Webster  v.  Boddington,  26  Beav.  128;  Wilson  v.  Wilson,  4  Jur.  N.  S.  1076; 
James  0.  Lord  Wyndford,  1  Sm.  &  Gif.  68,  69. 


viving  trustee  of  the  said  leasehold  tithes  and  such  other  parts  (if  any)  of  the  said 
Sutton  estate  as  are  of  leasehold  tenure,  do  assign  the  same  to  the  said  plaiutifT 
as  the  legal  personal  representative  of  the  said  Mary  Gooch  or  as  the  said  plain- 
tiff  shall  direct,  subject  to  the  said  life-interest  of  each  of  them  the  said  plaintiff 
and  the  said  defendants  George  Gooch  and  Maria  Cana  in  one-fourth  part  of  the 
same  premises,  such  assignment  to  be  settled  by  the  said  Master  in  case  the  par- 
ties differ  about  the  same." 
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and  hj  a  Becond  codicil,  dated  the  10th  March,  1882,  after  bequeath- 
ing legacies  of  500Z.  each  to  four  persons  by  name  who  were 
children  of  Alice  Early,  a  daughter  of  Henry,  one  of  the  testator's 
brothers,  he  gave  and  bequeathed  in  the  words  and  figures  follow- 
ing ;  namely, —  '^  Item.  I  direct  my  executors  to  pay  by  and  out 
of  my  personal  estate  exclusiyely  the  sum  of  SOOl.  apiece  to  each 
child  that  may  be  bom  to  either  of  the  children  of  either  of  my 
brothers  lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or 
her  attaining  the  age  of  twenty-one  years  without  benefit  of 
survivorship." 

*  The  testator  died  on  the  day  of  the  date  of  the  second  *  391 
codicil ;  and  it  appearing  doubtful  who  might  be  entitled  to 
claim  legacies  under  the  general  bequest  in  the  codicil,  a  suit  was 
instituted  in  the  name  of  William  Townsend  Storrs,  an  infant 
child  of  a  daughter  of  one  of  the  testator's  brothers  and  who  was 
bom  after  his  death,  the  bill  in  which  prayed  that  the  executors 
might  be  decreed  to  set  apart  from  the  general  personal  estate  of 
the  testator  the  sum  of  5002.,  and  to  invest  the  same  on  proper 
security  at  interest  for  the  benefit  of  the  plaintiff  until  he  should 
become  entitled  to  receive  the  same,  and  that  the  same  might  then 
be  paid  to  him. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls 
(Sir  John  Leach),  who  made  a  decree  therein,  dated  the  8th  July, 
1833,  declaring  that  the  children  in  esse  only  at  the  time  of  the 
death  of  the  testator  were  entitled  to  the  legacies  of  5002.  each, 
and  referring  it  to  the  Master  to  inquire  and  state  whether  the 
plaintiff  was  in  esse  at  the  time  of  the  death  of  the  testator,  (a) 

The  Master  by  his  report,  dated  the  20th  November,  1838, 
found  that  the  plaintiff  was  bom  on  the  29th  October,  1832,  and 
that  the  testator  died  on  the  10th  March,  1882,  and  it  therefore 
appeared  to  him  and  he  found  that  the  plaintiff  was  in  esse  at  the 
time  of  the  death  of  the  testator.  This  report  was  absolutely 
confirmed  by  an  order,  dated  the  23d  January,  1834 ;  and  the 
administration  of  the  testator's  estate  was  proceeded  with  upon 
the  footing  of  the  decree,  the  executors  considering  that  they 
would  be  justified  in  paying  the  5002.  to  the  plaintiff  when  he  came 
of  age. 

Two  other  questions  subsequently  arose  upon  the  *  clause  *  892 

(a)  See  Stom  i>.  Benbow,  2  M.  &  K.  46. 
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above  mentioned,  and  were  brought  at  different  times  before 
the  Court  for  decision.  The  first  of  tiiese  was,  whether  the  four 
children  of  Alice  Early,  to  whom  legacies  of  500Z.  were  bequeathed 
by  name  in  the  codicil,  were  also  entitled  to  take  similar  legacies 
under  the  clause;  and  as  to  this  the  Yice-Chaucellor  Knight 
Bruce  decided  that  the  parties  just  named  were  not  entitled  to 
double  legacies,  (a)  The  other  question  was,  whether  a  fiflh  child 
of  Alice  Early,  bom  after  the  date  of  the  will  but  before  tiie  date 
of  the  second  codicil,  was  entitled  to  a  legacy  of  500;.  under  the 
clause  ;  and  on  this  the  Master  of  the  Rolls  (Sir  John  Bomillt) 
decided  that  the  child  was  not  so  entitled,  (b) 

In  the  course  of  the  discussions  which  thus  took  place,  doubts 
were  suggested  whether  the  clause  in  question  was  not  altogether 
void  for  remoteness  ;  and  as  the  plaintiff,  together  with  two  other 
children  similarly  circumstanced  with  him,  were  about  shortly  to 
come  of  age,  and  would  then  be  entitled  under  the  decree  of  Sir  John 
Leach  to  the  payment  of  legacies  of  500/.  each,  the  representatives 
of  the  residuary  legatees  were  advised  to  bring  the  question  of 
construction  again  before  the  Court,  by  way  of  appeal  from  that 
decree.  They  accordingly  appealed  to  the  Lord  Chancellor  by 
petition  (c)  under  the  6th  Order  of  the  7th  August,  1852,  as  to 
the  enrolment  of  decrees,  &c. ;  and  on  the  21st  January,  1853, 
an  order  was  made  by  the  full  Court  of  Appeal  that  the  time  for 
appealing  from  the  decree  of  the  8th  July,  1833,  should  be  enlarged 
until  the  first  day  of  Easter  term  then  next. 

*  898  •    *  The  representatives  of  the  residuary  legatees  then  pre- 

sented their  petition  of  appeal,  praying  that  the  decree  of 
the  8th  July,  1833,  might  be  reversed  or  altered*  and  that  it  might 
be  declared  that  the  bequest  of  the  legacies  of  500^.  each,  contained 
in  the  second  codicil,  was  void  for  remoteness,  or  that  in  the  event 
which  happened  of  the  testator's  death  on  the  day  of  the  date  of 
the  said  codicil  no  legacy  became  payable  under  the  bequest 
Tliis  petition  of  appeal  now  came  on  to  be  heard  before  the  Lord 
Chancellor. 

Mr.  Willcock  and  Mr.  Rogers  supported  the  decree  of  Sir  J. 

(a)  See  Earl)r  «.  Benbow,  3  Coll.  842. 
(6)  See  Early  «.  Middieton,  14  Beav.  458. 

(c)  The  application  was  first  made  by  motion,  but  the  partiet  were  then 
directed  to  present  a  short  petition  stating  the  special  drcumstanoes  of  the  case. 
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Leach.  —  They  submitted  that  the  plaintilBr  exactly  answered  the 
terms  of  description  contained  in  the  codicil,  and  that  the  Court 
would  not  be  inclined  to  put  such  a  construction  on  the  words  as 
to  make  the  gift  void  for  remoteness.  They  cited  and  commented 
on,  Sprackling  v.  Ranier^  (a)  Ringro%e  v.  Bramham^  (6)  Burdet  v. 
Hopegoodj  (c)  Millar  v.  Turner,  (d)  WiMis  v.  HodsoUj  (e)  Nanfan 
V.  Leghj  (jg)  Lanctuhire  v.  Lanemhirej  (A)  Clarke  v.  Clarke,  (i) 
Whitelock  v.  Heddan,  (k)  Trower  v.  Butta,  (J)  8torr%  v.  Befir 
bow  J  (m)  Boughton  y.  James,  (n)  Early  y.  Beniaw,  ((?)  Early  v. 
Middleian,  (p) 

Mr.  Teed  and  Mr.  Shehbeare,  for  the  appellants.  —  They  con- 
tended that  the  entire  gift  in  the  codicil  was  void  for  remote- 
ness :  there  was  nothing  to  show  that  *  the  testator  meant  *  894 
to  confine  it  to  the  children  of  his  then  born  nephews,  and 
thus  there  was  no  limitation  of  the  class  of  legatees.  The  neces- 
sity of  applying  the  rule  as  to  remoteness  was  shown  by  the  fact 
that  it  would  be  impossible  for  the  executors  to  deal  with  the  case 
of  one  individual  singly  and  pay  his  legacy,  because  they  would  not 
know  whether  they  had  sufficient  funds.  The  word  "  may  "  used 
in  the  clause  clearly  indicated  futurity,  and  had  been  so  treated  by 
all  the  Judges  before  whom  the  case  had  come.  If  the  plaintiff 
was  to  be  considered  as  born  at  the  date  of  the  codicil,  it  was 
impossible  to  say  that  he  fell. within  the  description.  They  cited, 
and  commented  on,  Porter  v.  Fox,  (j)  Doe  v.  Hallett,  (r)  Bough- 
ton  y.  Jamee.  (n) 

[The^Lord  Chancellor  drew  attention  to  the  cases  of  Leake  v. 
MoMnson,  («)  and  Lord  Bungantum  y.  Smith,  (t)] 

Mr.  WUlcock  replied. 

(a)  1  Dick.  844.  1(0   1  S.  &  S.  ISl. 

(6)  2  Cox,  dS4.  (m)  2  M.  dc  K.  46. 

(c)  1  P.  W.  486.  (n)  1  CoU.  26. 

(d)  1  Ve«.  85.  (o)  2  CoU.  842. 

(e)  2  Atk.  115.  Ip)  14  Beav.  453. 
(jg)  7  Taunt.  85.  (q)  6  Sim.  485. 
(h)  5  T.  R.  49.  (r)  1  M.  &  S.  124. 
(0   2H.  Black.  399.  («)  2  Mer.  868 

\k)  1  Bos.  &  Pol.  243.  (0    12  CI.  &  Fin.  546. 
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The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  inti- 
mated  an  opinion  that,  qudctmqtie  vid^  whether  as  a  child  in  me 
at  the  death  of  the  testator,  or  as  not  born  until  after  the  date  of 
the  codicil,  the  plaintiff  would  be  entitled,  but  at  the  same  time 
expressed  some  doubt  as  to  the  correctness  of  the  holding  of  Sir 
J.  Leach  confining  the  gift  to  children  bom  in  the  testator's  life- 
time. His  Lordship  referred  also  to  the  appellant's  argument  on 
the  question  of  remoteness,  and  observed  that  he  was  not  aware 
that  the  rule  applicable  to  the  case  of  a  gift  of  a  gross  fund  dis- 
tributable between  persons  forming  a  class,  some  of  whom  might 
be  within  and  some  beyond  the  limits  allowed  by  law,  had 

*  395   been  *  extended  to  the  gift  of  distinct  legacies  to  a  number 

of  persons.    His  Lordship  said  that  he  would  look  into  the 
authorities  and  dispose  of  the  matter  at  a  future  day. 

June  S. 

The  Lord  Chancellor.*^!  was  perfectly  prepared  to  dispose 
of  this  case  three  months  ago,  but  was  told  that  the  point  was 
very  much  the  same  as  that  raised  in  Gooeh  v.  Q-ooch^  (a)  and 
that  the  parties  therefore  wished  the  matter  to  stand  over  until 
that  case  was  disposed  of,  thinking  it  might  have  a  material  bear- 
ing upon  the  present  question.  I  confess,  however,  that  this 
appears  to  me  to  be  a  perfectly  clear  case,  and  to  be  independent 
of  any  decision  in  Q-ooch  v.  Q-ooch. 

The  question  arises  upon  a  clause  in  a  codicil  which  is  in  these 
words :  "  Item.  I  direct  my  executors  to  pay  by  and  out  of  my 
personal  estate  exclusively  the  sum  of  5002.  apiece  to  each  child 
that  may  be  born  to  either  of  tlie  children  of  either  of  my  brothers 
lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her  attain- 
ing the  age  of  twenty-one  years  without  benefit  of  survivorship." 
This  is  a  money  legacy  to  each  child  of  any  nephew  the  testator 
had  or  might  have.  The  testator  had  brothers  living ;  but  there 
might  be  legacies  too  remote,  because  the  gift  included  legacies 
to  children  of  a  child  not  yet  bom. 

The  bill  was  filed  twenty  or  thirty  years  ago ;  and  the  cause 
was  heard  before  Sir  John  Leach.  Tlie  argument  then  was,  that 
the  gift  was  too  remote ;  but  Sir  John  Leach  thoilght  that,  accord- 
ing to  the  true  construction  of  the  clause,  children  born  in  the 

(•)  AnU^  p.  S66. 
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lifetime  of  the  testator  were  meant,  and  therefore  he  said  the  gift 
could  not  be  too  remote,  for  it  only  let  in  children  that 
*  might  be  born  between  the  date  of  the  will  and  the  death.  *  896 
A  decree  was  accordingly  made  declaring  that  the  children 
in  e99e  only  at  the  time  of  the  death  of  the  testator  were  entitled 
to  the  legacies,  and  it  was  referred  to  the  Master  to  inquire,  &c. 
The  Master  found  that  the  plaintiff  was  in  e9%e  in  this  sense ; 
namely,  that  the  testator  died  in  October  and  the  plaintiff  was 
bom  six  months  afterwards ;  and  I  think  he  was  so.  The  ques- 
tion then  is  whether  he  is  entitled ;  I  am  of  opinion  that  he  cer- 
tainly is ;  for  he  was  a  child  in  esse  within  the  meaning  put  upon 
the  clause  by  Sir  John  Leach. 

There  are  three  ways  in  which  this  gift  might  be  interpreted : 
it  might  mean  children  that  were  in  esse  at  the  date  of  the  will ; 
it  might  mean  children  that  might  come  into  esse  in  the  lifetime 
of  the  testator ;  and  it  might  mean  children  born  at  any  time. 
I  own  it  seems  to  me  that  this  gentleman  is  entitled  qudcunque  vid. 
If  it  was  to  the  children  then  in  being,  he  would,  I  think,  be  prob* 
ably  within  the  meaning  of  such  desoription ;  but  if  it  was  to 
children  to  come  in  esse  in  his  lifetime  and  afterwards  to  be  born, 
it  seems  to  me  that  a  child  in  ventre  sa  mire  at  the  death  of  the 
testator  was  a  child  '^  hereafter  to  be  born ''  within  the  meaning 
of  the  provision. 

The  rule  that  makes  a  limitation  of  this  kind  mean  children  at 
the  death  of  the  testator  is  one  of  conyenience :  a  line  must  be 
drawn  somewhere,  otherwise  the  distribution  of  the  testator's  estate 
would  be  stopped,  and  executors  would  not  know  how  to  act ;  but 
that  rule  of  convenience  cannot  be  applied  to  exclude  a  child  cer- 
tainly within  the  meaning  of  the  limitation,  in  the  absence  of  any' 
contrary  expressed  intention  of  the  testator.  I  think  therefore 
that  Sir  John  Leach  was  right,  supposing  the  interpretation 
of  the  will  to  be  *  what  I  have  stated,  and  that  this  child  *  897 
certainly  comes  within  the  description.  I  must  add,  how- 
ever, that  I  do  not  say  that  the  gift  was  at  all  remote  if  it  meant 
a  child  to  be  bom  at  any  time,  because  this  is  not  the  case  of  a 
class ;  it  is  a  gift  of  a  pecuniary  legacy  of  a  particular  amount  to 
every  child  of  every  nephew  which  the  testator  then  had,  or  of 
every  nephew  that  might  be  born  after  his  death,  and  is  therefore 
good  as  to  the  children  of  the  nephews  he  then  had,  and  bad  as 
to  the  children  of  nephews  to  be  born  after  his  death. 
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It  would  be  a  mistake  to  compare  this  with  Leake  v.  Bobinsan  (a) 
and  other  cases  where  the  parties  take  as  a  claeui ;  for  the  difficulty 
which  there  arises  as  to  giving  it  to  some  and  not  giving  it  to 
others  does  not  apply  here.  The  question  of  whether  or  not  the 
children  of  after-bom  nephews  shall  or  shall  not  take,  has  no 
bearing  at  all  upon  the  question  of  whether  the  child  of  an  exist- 
ing nephew  takes ;  the  legacy  given  to  him  cannot  be  bad  becaose 
there  is  a  legacy  given  under  a  similar  description  to  a  person 
who  would  not  be  able  to  take  because  the  gift  would  be  too  remote. 
I  give  therefore  no  positive  opinion  upon  the  point  of  remoteness 
generally  in  this  case,  because  I  think  that  qudcunque  vidy  on  the 
construction  of  the  will,  there  is  nothing  to  justify  the  exclusion 
firom  taking  of  a  child  who  was  conceived  at  the  death  of  the  testa- 
tor and  born  six  or  seven  months  afterwards.  If  the  words  in 
question  meant  children  who  though  not  then  in  existence  should 
be  in  existence  at  the  death,  the  plaintiff  was  in  existence  at  the 
death ;  and  if  they  meant  children  born  at  any  time,  he  was  bom 
and  must  have  been  born  if  at  all  within  such  a  time  as  made  his 
legacy  not  remote.  I  am  therefore  of  opinion  that  in  any  way  he 
is  entitled. 


♦398  ♦PEARSON  v.  RUTTER.1 

1853.    May  27,  28.    June  11.    Before  the  Lord  Chancellor  Lord  Csanwobth. 

Estates  H.  &  S.  were  devised  to  trustees  upon  trust  for  R.  W.  and  the  bdrs  of 
his  body,  but  in  case  he  should  die  under  the  age  of  twenty-one  and  without 
issue  as  to  estate  H.  for  A.  W.  and  the  heirs  of  her  body,  bat  in  case  she 
should  die  under  the  age  of  twenty-one  and  without  issue  upon  such  and  the 
same  trusts  as  were  thereinafler  declared  concerning  estate  S. ;  and  if  R.  W. 
should  die  under  the  age  of  twenty-one  and  without  issue  as  to  estate  S.  for 
the  testator^s  son  and  daughter-in-law  for  their  lives,  "  and  subject  to  the 
trusts  hereinbefore  thereof  declared,^  estate  S.  was  ultimately  devised  to  odier 
persons.  R.  W.  and  A.  W.  both  attained  twenty-one,  but  died  without  issue: 
Bddt  approving  of  the  decision  in  Doe  v.  Jessq),  12  East,  288,  as  opposed  to 
that  in  Brownsword  v.  Edwards ^  2  Yes.  242,  that  the  double  contingency  not 


(a)  2  Mer.  363. 

'  S.  C.  nom.  Grey  v.  Pearson,  6  H.  L.  Cas.  106. 
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hATing  happened,  there  was  an  intestacy  as  to  estate  H.,  but  that  the  ultimate 
devise  as  to  estate  S.  took  effect.*' 

This  was  an  appeal  by  the  plaintiffs  from  a  decree  of  the  Vice- 
Ghancellor  Turner  pronounced  on  the  6th  December,  1852,  and 
whereby  the  bill  was  dismissed. 

Richard  Watson,  the  testator  in  the  cause,  by  his  will  bearing 
date  the  25th  August,  1817,  devised  his  farm  and  messuages  at 
Stainton  and  Hemlington  to  Robert  Watson  Darnell  and  Watson 
Chapman,  their  heirs  and  assigns  for  ever,  upon  trust  to  raise 
annuities  andili  sum  of  2000Z.  for  the  benefit  of  his  granddaughter, 
^'  and  subject  to  the  trusts  aforesaid  all  the  premises  hereinbefore 
devised  shall  be  in  trust  for  my  grandson  Robert  Watson  and  the 
heirs  of  his  body ;  but  in  case  he  shall  die  under  the  age  of  twenty- 
one  years  and  without  issue,  my  said  messuage  or  dwelling-house 
and  farm  at  Hemlington  aforesaid,  and  my  said  siz  messuages  or 
cottages  at  Stainton  aforesaid  (subject  to  the  trusts  hereinbefore 
thereof  respectively  declared),  shall  be  in  trust  for  my  grand- 
daughter Ann  Watson  and  the  heirs  of  her  body ;  but  in  case  she 
shall  die  under  the  age  of  twenty-one  years  and  without  issue,  the 
said  last-mentioned  premises  shall  be  upon  such  and  the  same 
trusts  as  are  hereinafter  declared  concerning  my  said  messuage 
or  dwelling-house  and  fSoirm  at  Stainton  aforesaid ;  and  I  declare 

>  See  Malcolm  o.  Malcolm,  21  Beav.  225 ;  Coates  o.  Hart,  S2  Beay.  849 ; 
Seocombe  v.  Edwards,  6  Jur.  N.  S.  642 ;  1  Jarman  Wills  (4th  Am.  ed.)«  [443] 
426  and  cases  in  note  (1),  (3d  Eng.  ed.)  474  et  »eq, ;  Grey  r.  Pearson,  6  H.  L. 
Cas.  106.  In  Mortimer  v.  Hartley,  6  Exch.  47,  the  authority  of  Brownsword  v. 
Edwards  was  recognized  and  followed.  It  appears  from  numerous  American 
cases  that  where  it  clearly  appears  from  the  will  that  the  testator  intended  to 
use  the  word  "  or^*  in  a  conjunctive  sense,  or  the  word  *'  and*^  in  a  disjunctive 
sense,  the  Court  will  so  construe  the  will  as  to  give  to  those  words  respectively 
the  meaning  intended.  See  Hunt  v.  Hunt,  11  Met.  88;  Parker  v.  Parker,  5 
Met.  134;  Carpenter  v.  Heard,  14  Pick.  449;  Arnold  v.  Buffum,  2  Mason, 
208;  Ray  9.  Enslin,  2  Mass.  554;  Say  ward  v.  Say  ward,  7  Greenl.  210;  Butter- 
field  9.  Hawkins,  33  Maine,  393 ;  Turner  v,  Whitted,  2  Hawkes,  613 ;  Jackson 
V.  Blanshan,  6  John.  54 ;  Beall  v,  Deale,  7  Gill  &  J.  216 ;  Janney  v,  Sprigg,  7 
Gill,  197 ;  Kelso  v.  Dickey,  7  W.  &  Serg.  279 ;  Den  o.  Taylor,  2  South.  413, 
430;  Den  v.  English,  2  Harrison,  280;  Den  v.  Mugway,  3  Green,  330;  Ward 
V.  Waller,  2  Speers,  786 ;  Beltzhoover  v,  Costen,  7  Barr,  13,  18 ;  Haver  v. 
Shitz,  2  Binn.  545 ;  Holmes  v.  Holmes,  5  Binn.  259 :  Halcomb  v.  Lake,  4  Zabr. 
(N.  J.)  686;  Van  Yechten  v.  Pearson,  5  Paige,  512;  Harrison  v.  Bowe,  3 
Jones  Eq.  478;  Robertson  v,  Johnston,  24  Geo.  102;  Armstrong  v.  Moran,  1 
Bradfl  Sur.  314 ;  Mason  v.  Mason,  2  Sandf.  Ch.  432. 
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and  direct  that  if  my  said  grandson  Robert  Watson  shall  die 

*  399    under  *  the  age  of  twenty-one  years  and  without  issue, 

then,  and  in  that  case,  the  said  Robert  Watson  Darnell  and 
Watson  Chapman,  their  heirs  and  assigns,  shall  stand  and  be 
seised  of  my  said  messuage  or  dwelling-house  at  Stainton  aforesaid 
and  the  said  farm  at  Stainton  aforesaid  now  in  the  occupation  of 
the  said  John  Sherwood,  upon  the  trusts  following  (that  is  to  say) ; 
in  trust  to  pay  the  rents,  issues,  and  profits  of  the  same  premises 
to  or  for  the  use  of  my  said  son  Richard  Watson,  for  and  during 
his  natural  life,  at  the  same  times  and  in  like  manner  and  subject 
to  the  same  restrictions,  control,  and  determination  as  are  herein- 
after mentioned  or  declared  of  or  concerning  the  said  annuity  or 
yearly  sum  of  601,  hereby  proyided  for  him  as  aforesaid,  and  from 
and  after  his  decease  or  other  sooner  determination  of  his  life- 
interest  therein  in  trust  to  pay  the  same  rents,  issues,  and  profits 
unto  my  said  daughter-in-law  Mary  Watson  during  her  life  if  she 
shall  so  long  continue  the  widow  of  the  said  Richard  Watson ; 
and  subject  to  the  trusts  hereinbefore  thereof  declared  the  said 
messuage  and  farm  at  Stainton  aforesaid  shall  be  in  trust  for  mj 
grandson  William  Darnell  and  the  .said  Robert  Watson  Darnell, 
and  my  granddaughter  Elizabeth  Darnell,  in  equal  shares  as  ten- 
ants in  common,  their  respective  heirs  and  assigns  for  ever." 

The  testator  died  in  1817.  Tlie  following  account  of  the  state 
of  his  family  at  the  time  of  his  death,  and  at  the  date  of  the  insti- 
tution of  this  suit,  will  be  usefuL  He  had  been  twice  married ; 
by  his  first  marriage  he  had  three  children,  all  of  whom  prede- 
ceased him,  but  one  of  these,  Margaret,  died  in  1789,  leaving  two 
children,  Elizabeth  and  Robert  Darnell ;  the  latter  died  in  1829, 
leaving  issue  Robert  Mowbray  Darnell,  one  of  the  defendants.  By 
his  second  wife,  who  died  in  1817,  the  testator  had  one  son  Rich- 
ard Watson,  who  died  in  1844,  leaving  one  son  Robert 

•  400    and  one  daughter  Anne,  the  *  former  of  whom  died  in  1848 

without  issue  and  without  having  barred  the  estate  tail,  but 
having  attained  the  age  of  twenty-one  years,  and  having  devised 
all  his  estates  to  his  sister  Anne.  She  died  in  1849  without  issue, 
but  having  attained  twenty-one,  and  having  by  her  will  devised  in 
like  manner  to  the  plaintiffs  William  Pearson  and  William  Hill. 
Tlie  case  made  by  the  bill  was  that  the  limitations  in  the  testator's 
will  in  favor  of  his  grandson  Robert  had,  in  the  events  which  had 
happened,  become  inoperative,  and  that  the  reversion  in  fee,  ex- 
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pectant  on  the  determination  of  the  particular  estate  in  Robert, 
had  consequently  vested  in  Richard  Watson,  and  from  him  de- 
scended upon  Robert.  The  Vice-Chancellor  dismissed  the  bill, 
being  of  opinion  that  the  last  clause  of  the  will  beginning,  ^'  sub- 
ject to  the  trusts  hereinbefore  thereof  declared,"  overrode  all  the 
previous  limitations,  and  that  inasmuch  as  Robert  Watson  had  not 
barred  the  estate  tail,  all  the  estates  must  go  in  accordance  with 
the  ultimate  devise. 

From  that  decree  the  plaintiffs  now  appealed  to  the  Lord  Chan- 
cellor. 

Mr.  Rolt  and  Mr.  Faber,  for  the  appellants.  —  Tlie  first  point  to 
be  arrived  at  in  the  construction  of  this  will  is  to  ascertain  what 
was  the  general  intention  of  the  testator.  It  is  clear  that  he  in- 
tended to  give  an  estate  tail  to  his  grandson  Robert ;  the  subse- 
quent gift  over  is  only  to  take  effect  in  the  event  of  his  death 
under  twenty-one  and  without  issue.  Doe  d.  Usher  v.  Jessep.  (a) 
In  the  case  of  Davis  v.  Norton  C4)  the  double  contingency  was  held 
to  override  all  the  limitations,  though  the  second  devise  had 
reference  only  to  one  of  such  contingencies ;  *  and  in  Doe  d.  *  401 
Watson  V.  Shipphard  (<?)  a  single  contingency  was  held  to 
extend  to  all  limitations  in  the  will.  The  case  of  Lethieullier  v. 
Tracy  (d)  may  probably  be  relied  upon  by  the  other  side,  but  that 
is  only  an  authority  to  show  that  where  there  is  a  devise  for  a  special 
purpose  it  does  not  follow  that  every  subsequent  limitation  shall  be 
necessarily  dependent  on  that  purpose ;  besides  in  that  case  the 
word  item  which  prefaced  the  subsequent  limitation  was  held  to  be 
indicative  of  a  fresh  departure,  irrespective  of  the  previous  con- 
tingency. They  also  referred  to  Holmes  v.  Oradock  («)  and  to  the 
observations  of  Lord  Eldon  in  Moody  v.  Walters.  (^) 

Mr.  Walker  and  Mr.  Bohson^  for  the  defendant,  R.  M.  Darnell, 
in  support  of  the  Vice-Chancellor's  decree.  —  We  submit  that  the 
contingencies  only  applied  to  the  limitations  to  which  they  were 
immediately  annexed,  and  not  to  the  estate  devised  to  the  Dar- 
nells, which  was  a  perfectly  independent  devise.    Napper  v.  8af^ 

(a)  12  East,  28S. 

(6)  2  P.  W.  390 ;  S.  C,  Fearne  Cont.  Bern.  236. 

(c)  Dongl.  76.  (e)   3  Ves.  317. 

\d)  3  Atk.  774.  {g)  16  Vea.  283 ;  see  p.  297. 
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derBy  (flf)  LethieuUier  v.  TVcuy,  (6)  Bradford  v.  Foley j  (c)  Sortm 
T.  Whittaker.  (d)  According  to  the  plaintiffs'  construction,  if  the 
son  had  died  immediately  after  attaining  twenty-one  without  issue, 
there  would  have  been  a  clear  intestacy,  the  result  of  which  would 
have  been  that  the  estate  would  have  gone  to  the  very  person  to 
whom  the  testator  had  limited  an  estate  for  life  only. 

The  condition  is  clearly  disjunctiye,  and  not  copulative, 
and  the  word  "  and  "  must  be  read  "  or."  Braumsword  t. 
Edwards,  (e) 

•402  The  Solicitor- General  and  Mr.  E.  F.  Smith,  for  the  de- 
fendants, John  Grey,  Thos.  T.  Trevor,  and  Catherine  Dar- 
nell, the  devisees  of  William  Darnell,  also  in  support  of  the  Vice- 
Chancellor's  decree.  —  This  is  one  of  those  cases  where  the  re- 
mainder is  limited  in  words  which  seem  to  import  a  contingency, 
though  in  fact  they  mean  no  more  than  would  have  been  implied 
without  such  words.  BorastorCs  Casey  (^)  Fearne  Cont.  Bern. 
241,  242. 

The  words  *'  and  without  issue  "  are  mere  surplusage,  and  may 
be  dispensed  with  even  upon  the  plaintiffs'  construction.  Admit- 
ting, however,  for  the  sake  of  argument,  that  the  words  do  denote 
a  double  contingency,  and  that  all  the  subsequent  limitations  are 
executory,  yet  there  is  no  rule  more  firmly  established  than  that 
whatever  can  take  effect  as  a  remainder  is  not  to  be  construed  as 
an  executory  limitation.  The  words  "  subject  to  the  trusts  herein- 
before thereof  declared "  are  strictly  technical,  and  embrace  all 
the  anterior  limitations. 

The  Lord  Chancellor  referred  to  Phipps  v.  Ackers.  (A) 

Mr.  Chandlessy  for  the  defendant  Elizabeth  Darnell,  cited  Xtu^ 
ford  V.  Cheeke,  (i)  Fearne  Cont.  Rem.  289,  Butler's  note  to 
Fearne,  p.  7 ;  Boo  v.  Brabant,  (A)  PearsaU  v.  Simpson.  (I) 

Mr.  Hale,  for  the  trustees. 

Mr.  Bolt,  in  reply.  —  The  authority  of  Broumstcord  v. 
•  408    Edwards,  (e)  so  far  as  *  it  is  inconsistent  with  the  later 

(a)  Hutton,  118.  («)  2  Ves.  248.  (t*)  8  Lev.  126. 

(b)  8  Atk.  774.  (g)  3  Rep.  19,  a.  (k)  3  B.  C.  C.  393. 

(c)  Doug.  63.  (A)  9  01.  &  Fin.  583.  (0  15  Yes.  29. 

(d)  1  T.  R.  846. 
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decision  of  the  Court  of  King's  Bench  in  Doe  v.  Jessepj  (a) 

must  be  treated  as  overruled.    It  may  be  observed  that,  in  the  case 

of  Broummoord  v.  EdwardSj  (ft)  the  will  was  construed  by  the 

event  in  favour  of  a  daughter,  who,  without  such  a  construction  as 

thera  put  on  the  word  ^'  and,'*  would  have  been  left  without  any 

provision. 

May  28. 

The  Lobd  Changellob.  —  I  have  a  very  strong  opinion  in  this 
case :  as  at  present  advised,  the  decree  appears  to  me  to  be  partly 
right  and  partly  wrong ;  but  in  deference  to  the  very  learned  Judge 
whose  decision  is  now  under  review,  I  shall  take  a  little  more  time 
to  consider  before  I  finally  dispose  of  this  appeal.  I  will  however 
shortly  state  my  present  views  on  the  subject. 

The  first  question  which  arises  is  as  to  the  meaning  of  the  lim- 
itation over,  after  the  gift  to  the  grandson  Robert  in  tail.  The 
language  is  this,  '^  subject  to  the  trusts  aforesaid ; "  that  is,  the 
trusts  for  providing  for  legacies  and  other  things,  —  ^^  All  the  said 
premises  hereinbefore  devised  shall  be  in  trust  for  my  grandson 
Bobert  Watpon  and  the  heirs  of  his  body : "  that  gives  him  an 
estate  tail ;  ^'  but  in  case  he  shall  die  under  the  age  of  twenty-one 
years,  and  without  issue,''  then  certain  provisions  are  made.  The 
contention  on  the  part  of  the  respondents  has  been,  that  it  meieins 
only  in  case  he  dies  without  issue  ;  if  that  be  so,  it  solves  all  diffi- 
culties, and  then  the  limitations  will  embrace  both  the  Hemlington  ' 
and  Stainton  estates.  But  is  that  so  ?  K  the  ulterior  devise  had 
been  expressly  dependent  on  the  single  contingency  of  the  grand- 
son's dying  without  issue,  the  contention  of  the  respondents 
would  have  of  course  prevailed ; *  but  the  words  are,  "in  * 404 
case  he  shall  die  under  the  age  of  twenty-one  years  and 
without  issue."  It  was  argued  on  the  authority  of  Lord  Habd- 
wiCKE,  in  the  case  of  Sroumsword  v.  Edwards^  (ft)  that  whether 
the  word  "  and  "  be  changed  into  and  read  as  "  or "  or  not,  the 
words  "  under  the  age  of  tweniy-one  years  "  are  to  be  regarded  as 
having  no  operation.  It  is  true,  on  the  one  hand  there  is  the  very 
high  authority  of  Lord  Habdwigke  for  such  a  construction,  and  on 
the  other  hand  there  is  the  case  of  Doe  v.  Jessepj  (a)  in  which  the 
Court  of  King's  Bench,  consisting  at  that  time  of  Lord  Ellenbob- 
OUGH,  Mr.  Justice  Le  Blanc,  and  Mr.  Justice  Bayley,  having  a 

(a)  12  Eaat,  288.  (ft)  2  Yes.  248. 
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similar  question  before  them,  and  having  the  case  of  Bvotpnsw&rd 
V.  Hdtvards  brought  to  their  attention,  expressed  a  contrary  (pin- 
ion. Lord  Ellenbobough,  referring  to  that  case,  in  substance  said 
Lord  Hardwicke's  authority  is  very  high,  but  there  is  an  appeal 
even  from  Lord  Habdwickb  to  common  sense,  and  if  the  rule  of 
construction  giving  effect  as  far  as  possible  to  all  the  words  that 
are  used  by  a  testator  is  to  be  regarded,  on  what  principle  are  par- 
ticular words  to  be  rejected  ?  The  Court  of  King's  Bench  accord- 
ingly refused  to  adopt  the  construction  which  involved  the  rejection 
of  the  very  words  now  before  me,  and  I  am  not  aware  that  .the  de- 
cision in  Doe  v.  Jessep  (a)  has  ever  been  questioned.  If  it  has 
not,  I  might  be  doing  as  much  injury  perhaps  by  acting  on  Lord 
Habdwicke's  authority  as  I  should  do  by  acting  against  it  if  there 
was  no  such  decision  as  that  of  Doe  v.  Jessep.  (a)  In  all  cases  of 
this  nature,  although  a  decision  may  have  crept  in  per  incuriam, 
the  difficulty  is  in  acting  in  opposition  to  it,  because  it  is  impossible 
to  say  what  settlements  or  arrangements  may  have  been  made  on 

the  faith  of  such  a  decision.  Lord  Hardwicke's  decision 
•  405    was  in  the  year  •  1750,  and  the  decision  of  the  Court  of 

King's  Bench  was  pronounced  about  sixty  years  afterwards, 
and  now  upwards  of  forty  years  have  elapsed  since  that  decision. 
If  I  am  to  choose  between  the  two  authorities,  I  think  tliat  the 
later  decision  is  that  which  every  person  not  a  lawyer  would  say  is 
the  correct  one,  ahd  that  it  is  more  in  accordance  with  the  sound 
rule  in  the  construction  of  wills  of  giving  effect  to  the  plain  sense 
of  the  words  used.  I  cannot  attribute  weight  to  the  argument  that 
has  been  addressed  to  me  by  the  counsel  for  the  respondents,  that 
though  the  words  dying  under  twenty-one  seemed  to  import  a  con- 
tingency, yet  that  in  reality  they  only  denoted  the  period  at  which 
the  estate  was  to  vest.  The  decision  of  the  Vice-chancellor  did 
not  turn  upon  that ;  he  considered,  as  I  do,  that  the  limitation 
was  in  case  the  grandson  should  die  under  the  age  of  twenty-one 
years  and  without  issue;  and  therefore,  although  the  grandson 
died  without  issue,  yet,  after  having  attained  the  age  of  twenty- 
one,  the  limitation  over  in  such  an  event  did  not  happen,  but  he 
thought  that  the  effect  of  the  subsequent  clause,  '^  subject  to  the 
trusts  hereinbefore  thereof  declared,''  was  broad  enough  to  include 
all  the  anterior  limitations. 

(a)  12  East,  288. 
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That  being  so,  lihe  question  is,  How  are  these  several  estates  to 
go  ?  With  regard  to  Stainton  I  have  in  the  course  of  the  argu- 
ment had  some  little  doubt ;  but  mj  present  strong  impression  is 
that  the  decision  of  the  Vice-chancellor  is  perfectly  right  upon 
that  branch  of  the  will.  [His  Lordship  here  read  the  words  of 
the  will  and  proceeded.]  It  remains  then  to  be  considered,  with 
respect  to  the  Hemlington  estate,  whether  the  clause  in  the  will, 
limiting  that  estate  on  certain  events  to  go  as  the  Stainton  estate, 
is  governed  by  the  ultimate  limitation,  so  that  the  Hemlington 
estate  shall  be  included  in  the  ultimate  devise  applied  to 
the  Stainton  estate.  Although  *  in  the  course  of  the  argu-  *  406 
ment  I  have  entertained  some  doubts  upon  that  portion  of 
the  will,  yet  upon  the  whole  my  strong  impression  is  that  Hie 
ultimate  limitation  does  not  necessarily  govern  that  clause.  It 
may  be  that  the  testator  contemplated  that  the  former  trusts  were 
contingent  only  on  the  grandson's  dying  without  issue,  and  that 
this  last  clause  would  override  all  the  former  limitations;  it  may 
be  (which  is  by  far  the  most  probable  supposition)  that  he  knew 
nothing  at  all  about  it.  The  will  is  very  inartificially  prepared  by 
some  professional  adviser,  and  the  construction  which  must  be  put 
on  the  words  in  all  probability  will  not  carry  into  effect  the  testa- 
tor's real  intention ;  but  that  of  course  is  mere  matter  of  specula- 
tion. Looking,  however,  to  the  language  used,  I  do  not  see  any 
thing  necessarily  to  connect  the  ultimate  limitation  with  the 
former.  I  read  the  clause,  ''  I  direct  that  if  my  grandson  shall 
die  under  the  age  of  twenty-one  years  and  without  issue,  then  and 
in  that  case  the  trustees  shall  stand  possessed  of  the  Stainton 
estate  on  the  trusts  following,"  to  mean  the  trusts  next  following ; 
that  is  to  say,  as  to  that  estate  he  makes  provision  for  his  son  and 
daughter-in-law,  and  (their  issue  being  out  of  the  question)  he 
then  stops  and  breaks  off,  by  introducing  the  words  ''  subject  to 
the  trusts  hereinbefore  thereof  declared,"  which  I  think  should  be 
read  independently  of  the  former  clause,  upon  the  same  principle 
that  in  the  case  of  Lethievllier  v.  Tracy  (a)  the  item  clause  was 
treated  as  a  fresh  departure,  and  a  start  upon  a  new  disposition. 
The  ultimate  limitation  amounts  therefore  to  a  declaration  of  trust 
as  to  the  Stainton  estate  only,  subject  to  every  preceding  trust 
that  had  affected  that  estate.    This  view  is  supported  by  the  fact 

(a)  8  Atk.  774. 
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that  exactly  the  same  words  are  used  in  the  first  declaration  of 

trust  as  to  tlie  Hemlington  estate  after  the  death  of  Bobert 
*407    Watson  under  *  twenty-one  and  without  issue,  and  which 

limitation  is  clearly  applicable  to  the  Hemlington  estate 
only.  In  the  same  way  I  think  that  the  ultimate  limitation  as  to 
the  Stainton  estate  must  be  read  as  a  limitation  applicable  to  the 
Stainton  estate  only,  and  intended  to  refer  to  the  trusts  immedi- 
ately preceding,  and  which  had  not  been  before  Mly  declared  as 
to  that  estate.  What,  then,  is  the  result  with  respect  to  the  Hem- 
lington estate,  both  Bobert  and  Anne  Watson  having  died  without 
issue,  but  both  having  attained  twenty-one  ?  I  am  inclined  to 
think,  as  I  have  already  suggested,  that  the  testator,  in  the  events 
which  have  happened,  intended  both  estates  should  go  together; 
but  that  is  mere  conjecture,  and  there  is  no  course  which  in  my 
opinion  the  Court  ought  to  pursue  more  strictly  than  that  of  repu- 
diating the  notion  of  construing  wills  only  by  considering  what  a 
testator  might  have  intended  by  the  language  he  has  used.  It 
leads  to  the  loosest  way  of  framing  testamentary  instruments,  and 
may  frequently  be  the  means  of  defeating  the  intention  in  the  teeth 
of  words  correctly  used  for  expressing  that  intention.  This  Court 
cannot  know  the  motives  by  which  a  testator  has  been  actustted, 
and  the  only  safe  course  is  to  see  what  is  the  reasonable  construc- 
tion of  the  words  he  has  employed.  With  respect,  then,  to  the 
Hemlington  estate  he  has  declared  that  in  case  his  grandson  and 
granddaughter  should  die  under  the  age  of  twenty*one  years  and 
without  issue  (events  which  did  not  happen),  then  that  estate 
should  go  and  be  upon  the  same  trusts  as  were  subsequently  de- 
clared concerning  the  Stainton  estate.  He  says  nothing  more  as 
to  the  Hemlington  estate ;  it  is  not  carried  over ;  unless  I  am  to 
hold  that  the  words  importing  the  double  contingency  are  to  be 

read  in  the  same  way  as  in  Brotonsword  v.  Edward%^  (a) 
*  408    a  construction  which  I  am  not  disposed  to  *  adopt.    It  may 

in  all  probability  have  been  a  mere  lapse  on  the  part  of  the 
testator ;  he  may,  on  the  other  hand,  have  had  the  very  events 
which  have  happened  in  his  view  when  he  framed  his  will,  which 
is  more  improbable ;  I  cannot,  however,  speculate  about  such 
matters.  He  has  framed  his  will  in  language  which  admits  of  no 
doubt  as  to  its  construction,  and  that  being  so  I  think  the  Yice- 

(a)  2  Yes.  2id. 
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Chancellor  was  wrong  in  treating  the  Hemlington  estate  as  coming 
nnder  the  same  category  of  trusts  as  those  affecting  the  Stainton 
estate.^ 

I  shall  finally  dispose  of  this  case  in  a  few  days ;  and,  unless  I 
should  in  the  mean  time  see  any  reason  to  modify  my  present 
opinion,  the  decree  of  the  Vice-chancellor  must  be  varied  in  con- 
formity with  the  judgment  I  have  now  expressed. 

Jane  11. 

The  Lord  Chancellor  observed  that,  on  reconsidering  the  case, 
he  remained  of  the  same  opinion  as  that  which  he  had  expressed 
at  the  conclusion  of  the  argument. 


•  In   the  Matter  of  EDWARD    DALE    COLLINSON,  a   •  409 

Person  of   Unsound  Mind; 

AND 

In  the  Matter  of  THE  TRUSTEE  ACT,  1850. 
COLLINSON  V.  COLLINSON. 

1853.     March  16.    July  16.    Before  the  Lord  Chancellor  Lord  Cranworth. 

Lands  bought  by  a  father  in  the  name  of  his  son  held  under  the  circumstances 
of  the  case  not  to  amount  to  an  adyancement ; '  but  the  Lord  Chancellor 
declined  to  make  an  order  to  that  effect  on  the  petition  of  the  father  without 
a  suit,  though  the  petition  was  founded  on  the  certificate  of  the  Master  under 
the  S8th  section  of  the  Trustee  Act,  1850,  and  a  suit  was  instituted  accord- 
ingly.   

^  See  1  Jarman  Wills  (dd  Eng.  ed.),  789,  790;  Boosey  v.  Gardner,  5  De 
6.,  M.  &  G.  122;  Quicke  v.  Leach,  13  M.  &  W.  218;  Sheffield  e.  Earl  of 
CoTentry,  2  De  G.,  M.  &  G.  551. 

'  The  adyancement  of  the  son  is  a  mere  question  of  intention,  and  therefore 
lacta  antecedent  to  or  contemporaneous  with  the  purchase,  or  so*  immediately  after 
it  as  to  constitute  part  of  the  same  transaction,  may  properly  be  put  in  evidence 
for  the  purpose  of  rebutting  the  presumption  that  a  proyision  was  intended. 
Lewin  Trusts  (5th  Eng.  ed.),  143,  144.  See  1  Lead.  Cas.  in  Eq.  (Sd  Am.  ed.) 
257  [165]  d  seq.,  notes  to  Dyer  v.  Dyer ;  2  Story  Eq.  Jur.  §  1202 ;  Sidmouth  v, 
Sidmouth,  2  Beay.  447 ;  Christy  v,  Courtenay,  13  Beay.  96 ;  Jeans  v.  Cook,  24 
Beav.  518;  Williams  v.  Williams,  82  Beay.  370;  Tucker  9.  Burrow,  2  H.  &  M. 
524 ;  Murless  v.  Franklin,  1  Sw.  17,  19 ;  Grey  v.  Grey,  2  Sw.  594 ;  Lloyd  v. 
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The  petition  was  presented  bj  John  Collinson,  the  father  of  the 
lunatic,  and  it  prajed  the  appointment  of  a  person  to  convey  and 
surrender  to  a  trustee  for  the  petitioner  certain  copjhold  and  free- 
hold lands,  which  had  been  purchased  by  him  in  the  name  of  his 
son,  the  lunatic,  in  whom  the  legal  estate  was  then  vested. 

The  petition,  which  came  on  to  be  heard  on  the  16th  March,  1858, 
stated  that,  in  pursuance  of  the  power  conferred  on  the  Master  by  the 
38th  section  of  the  Trustee  Act,  1850  (18  &  14  Vict.  c.  60),  he 
had  certified  that,  by  the  customs  of  the  manor  of  Soulby  and  of 
other  adjoining  manors  in  the  county  of  Westmoreland,  the  lands 
of  customary  tenure  in  such  manors  were  liable  to  heavy  fines  on 
the  death  of  the  lord,  and  on  death  or  alienation  by  the  tenant 
or  owner ;  that,  prior  to  the  1st  January,  1888,  the  lands  of  cus- 
tomary tenure  within  the  said  manor  could  not  be  disposed  of  by 
will,  and  in  order  to  enable  an  owner  of  such  lands  to  obtain  a  dis- 
posing power  by  will  over  such  lands,  and  to  enable  him  to 
create  any  trust  of  such  lands,  it  was  necessary  to  convey 
such  lands  to  a  trustee,  and  such  trustee  to  be  admitted  a  tenant 
upon  the  Court  rolls,  and  that,  upon  his  admittance,  a  fine  would 
become  due  to  the  lord,  and  in  such  case  also  it  would  be  necessary 
for  the  trustee  again  to  convey  to  the  person  entitled  to  the  lands, 

when  another  fine  would  also  become  due  to  the  lord ;  and 
*  410   that,  *  in  all  cases  of  conveyance  of  lands  to  a  trustee,  the 

trusts  must  be  declared  by  a  separate  deed,  declaring  such 
trusts,  the  customs  of  the  said  manors  being  that  no  trusts  were 
allowed  to  be  declared  in  the  same  deed  by  which  such  customary 
lands  were  conveyed,  the  only  mode  of  conveyance  allowed  in  that 
manor  being  a  certain  deed,  resembling  in  form  most  nearly  a  bar- 
gain and  sale  strictly  worded,  and  in  form  according  to  the  custom 
theretofore  used  in  passing  such  customary  lands,  without  any 
trust  being  expressed  in  such  deed  of  bargain  and  sale ;  that  such 
had  been  the  invariable  practice  of  conveyancers  in  preparing  deeds 
upon  alienation  of  customary  lands  in  that  manor ;  that,  in  the 

Bead,  1  P.  W.  607;  Bedington  v.  Redington,  S  Ridg.  177;  Scawin  o.  SetwiBu 
1  Y.  &  C.  Ch.  Ca.  65 ;  Shales  o.  Sbales,  2  Freem.  262,  Of  course  the  father 
cannot  defeat  the  advancement  by  any  subsequent  declaration  of  intention.  See 
Williams  v.  WiUiams,  supra;  £lliot  o.  Elliot,  2  Ch.  Ca.  221;  Finch  o.  Finch, 
15  Yes.  51 ;  Sidmouth  v,  Sidmoudi,  supra ;  Skeats  v.  Skeats,  2  Y.  &  C.  Ch. 
Ca.  9 ;  Cfaristj  o.  Courtenay,  supra ;  Birch  v»  Blagrave,  Amb.  266.  But  his 
eridence  is  admissible  for  the  purpose  of  proving  what  was  the  intention  at  the 
time.  Devqy  v.  Devoy,  8  Sm.  A  Git  403. 
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years  1831  and  1835,  the  said  John  GoUinBon  agreed  to  purchase 
on  his  own  behalf  certain  separate  tenements  and  lands  in  the  said 
manor  of  Soulbj  from  several  different  separate  owners,  the  chief 
part  of  which  lands  were  of  customary  tenure,  but  part  were  of 
freehold  tenure,  intermixed  with  the  customary  in  such  a  manner 
as  to  render  it  difficult  to  define  the  precise  boundaries  of  such 
tenure,  and  so  that  they  could  not  be  separated  without  great 
trouble  and  expense,  and  the  same  were  conveyed  by  the  several 
assurances  thereinafter  mentioned;  that,  at  the  time  of  making 
such  purchases,  the  said  John  GoUinson  had  several  children,  and 
being  desirous  of  obtaining  a  power  of  disposition  by  will  over  such 
purchased  customary  lands,  and  to  save  the  expense  of  fines  to  the 
lord  of  the  said  manor,  the  same  were  conveyed  by  the  direction  of 
the  said  John  Gollinson  to  the  said  Edward  Dale  GoUinson,  a  son 
of  the  said  John  Gollinson,  upon  trusts  which  were  to  be  declared 
by  him  by  a  separate  deed,  according  to  the  custom  of  the  said 
manor,  being  trusts  absolutely  in  favour  and  for  the  sole  benefit  of 
the  said  John  Gollinson ;  that  by  four  several  indentures  of 
lease  and  release,  and  bargain  and  sale,  or  customary  *  con-   *  411 
veyance,  dated  respectively  the  19th  and  20th  April,  1831 ; 
the  2l8t  and  22d  April,  1831 ;  the  17th  June,  1831 ;  and  the  6th 
July^  1831,  —  and  expressed  to  be  made  by  the  several  persons 
therein  respectively  mentioned  of  the  one  part,  and  the  said  Edward 
Dale  GoUinson  of  the  other  part,  in  consideration  of  certain  several 
sums  of  money  therein  respectively  expressed  to  be  paid  by  the 
said  E.  D.  Gollinson  to  the  several  persons  therein  respectively  men- 
tioned, all  those  the  several  freehold  and  customary  messuages,  lands, 
tenements,  and  hereditaments  comprised  in  the  said  several  inden- 
tures, and  therein  respectively  described,  with  their  respective  appur- 
tenances, were  respectively  granted,  appointed,  released,  surrendered, 
and  confirmed  unto  the  said  E.  D.  Gollinson  and  his  heirs  in  the 
manner  therein  respectively  mentioned,  upon  such  trusts  neverthe- 
less as  to  certain  of  the  said  hereditaments  and  to  and  for  such 
uses,  ends,  intents,  and  purposes  as  should  thereafter  be  particularly 
mentioned  and  declared  of  and  concerning  the  same  respectively 
in  and  by  four  several  indentures  of  declaration  of  trust  which 
were  intended  to  be  made  between  the  said  E.  D.  Gollinson  of  the 
one  part,  and  the  said  J.  Gollinson  of  the  other  part ;  that  the  said 
E.  D.  GoUinson  was  on  the  17th  June,  1831,  and  29th  July,  1831, 
admitted  tenant  of  the  said  manor  of  Soulby,  according  to  the  cus- 
voL.  m.  21  [  821 


*  411  CASES  IN  CHANCEBT. 

torn  of  the  said  manor,  for  or  in  respect  of  the  said  several 
customary  hereditaments  respectively  comprised  in  the  said  four 
several  indentures ;  that  the  whole  of  the  said  several  sums  of 
money  in  the  said  four  last-mentioned  indentures  respectively 
expressed  to  be  the  consideration  for  the  said  several  purchasefi 
were  paid  by  the  said  J*  Collinson  exclusively  out  of  his  own  proper 
money,  and  that  no  part  of  the  said  several  sums  of  money  were 
the  money  of  or  belonged  to  the  said  E.  D.  Collinson,  and  that  he, 
the  said  E.  D.  Collinson,  had  no  right  or  interest  in  the 

*  412    *  said  several  sums  of  money ;  that,  at  the  time  the  said 

several  conveyances  were  made  as  aforesaid  to  the  said 
E.  D.  Collinson,  he,  the  said  E.  D.  Collinson,  was  an  infant  of 
eighteen  years  or  thereabouts ;  that  it  was  agreed  and  intended  that 
so  soon  as  the  said  E.  D.  Collinson  shoiild  attain  the  age  of  twenty- 
one  years  he  would  execute  a  deed  declaring  the  trusts  upon  which 
he  held  the  said  hereditaments  and  premises  to  be  trusts  wholly  in 
favour  of  the  said  J.  Collinson,  his  heirs,  appointees,  and  assigns ; 
that  the  said  E.  D.  Collinson,  previously  to  his  attaining  the  age  of 
tweniy-one  years,  namely,  some  time  during  the  month  of  Febru- 
ary, 1834,  then  being  an  ensign  in  her  Majesty's  99th  regiment  of 
foot,  became  of  unsound  mind,  and  incapable  of  executing  such 
deed  declaring  the  trusts  as  before  mentioned ;  that  the  lunacy  of 
the  said  E.  D.  Collinson  was  considered  at  first  to  be  of  a  merely 
temporary  character,  and  in  consequence  of  such  impression,  by  a 
certain  indenture  of  bargain  and  sale,  or  customary  conveyance, 
dated  the  9th  May,  1885,  and  expressed  to  be  made  between  John 
Hutton,  gentleman,  of  the  one  part,  and  the  said  E.  D.  Colhnson 
of  the  other  part,  in  consideration  of  the  sum  of  20/.  12t.  6d, 
therein  expressed  to  be  paid  to  the  said  John  Hutton  by  tlie  said 
E.  D.  Collinson,  all  those  copyhold  hereditaments  particularly 
described  in  the  now  stating  indenture,  and  comprised  therein,  with 
their  appurtenances,  were  granted,  released,  and  surrendered,  by 
the  said  John  Hutton  unto  the  said  E.  D.  Collinson,  his  heirs  and 
assigns,  in  the  manner  and  subject  to  the  conditions  therein  men- 
tioned, and  that  the  said  E.  D.  Collinson  was,  on  the  18th  June, 
1835,  duly  admitted  tenant  of  the  said  manor  of  Soulby,  according 
to  the  custom  thereof,  for  and  in  respect  of  the  said  customary 

hereditaments  comprised  in  the  said  last-stated  indenture, 

*  413   and  that  the  whole  of  the  said  sum  of  20/.  12».  6d.  *  in  the 

said  last-mentioned  indenture  expressed  to  be  the  conBide> 
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ation  of  the  said  last-mentioned  purchase  was  paid  by  the  said 
J.  CoUinson  out  of  his  own  proper  moneys,  and  that  no  part  thereof 
was  the  money  of,  or  belonged  in  any  way  to,  the  said  E.  D.  CoUin- 
son, and  the  said  E.  D.  Collinson  had  no  right  or  interest  therein  or 
thereto,  and  that  the  said  last-mentioned  customary  hereditaments 
were  so  conveyed  as  aforesaid  to  the  said  E.  D.  Collinson  by  the 
direction  of  the  said  J.  Collinson  as  the  same  were  of  very  small 
value  and  abutted  on  the  said  other  hereditaments  as  thereinbefore 
stated,  and  for  the  purpose  of  avoiding  as  aforesaid  the  payment 
of  customary  fines,  the  said  J.  Collinson  being  under  the  impression 
as  aforesaid,  and  believing  that  the  said  E.  D.  Collinson  was 
suffering  under-  a  temporary  unsoundness  of  mind  only,  and  the 
said  J.  Collinson  intending  to  procure  the  said  E.  D.  Collinson  on 
his  recovery  to  execute  a  deed  declaring  the  trusts  on  which  he 
held  the  hereditaments  conveyed  by  the  said  last-stated  indenture 
of  the  9th  May,  1835,  as  well  as  those  expressed  to  have  been  befoi^ 
conveyed  to  him  as  aforesaid  by  the  four  previously  stated  inden- 
tures; that  the  said  E.  D.  Collinson  had,  ever  since  the  month  of 
February,  1843,  continued  and  was  then  of  unsound  mind,  which 
had  lately  assumed  a  permanent  character,  and  that  there  was  then 
no  reasonable  hope  or  expectation  of  his  reason  ever  again  being 
restored  to  him,  or  of  his  recovering  such  infirmity ;  that  the  said 
£.  D.  Collinson  never  took  any  beneficial  interest  whatsoever  in  the 
said  several  hereditaments  and  premises  so  conveyed  and  assured 
by  the  said  five  indentures,  or  any  or  either  of  them,  and  that 
there  was  no  power  or  authority  under  the  same  indentures,  or  any 
of  them,  to  appoint  a  new  trustee  or  trustees  in  his  place  or  stead ; 
that  the  said  J.  Collinson  has  ever  since  the  said  several  purchases 
so  made  by  him  as  aforesaid  been,  and  then  was,  in  the 
•  possession  of  the  said  several  hereditaments  and  premises  •  414 
so  purchased  and  conveyed  as  aforesaid,  or  in  receipt  of  the 
rents  and  profits  arising  therefrom  respectively ;  that  the  said 
J.  GoUinson  was  desirous  of  having,  under  the  powers  granted  by 
the  said  Trustee  Act  of  1850,  a  person  appointed  in  the  place  and 
stead  and  in  the  name  of  the  said  E.  D.  Collinson  to  convey  and 
surrender  the  said  lands,  hereditaments,  and  premises,  now  vested 
by  the  ways  and  means  aforesaid  in  the  said  E.  D.  Collinson,  to 
the  said  J.  Collinson,  or  as  he  might  direct  or  appoint  in  that 
behalf;  that  the  Master,  upon  due  consideration  of  the  evidence 
and  facts  aforesaid,  was  of  opinion  that  J.  Collinson  was  entitled 
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to  an  order  appointing  A.  B.  to  convey  and  surrender,  &c,j  tiie 
premises  in  question. 

Mr,  Malins  and  Mr.  Bate%^  in  support  of  the  petition.  —  If  the 
property  had  been  purchased  in  the  name  of  a  stranger,  there 
could  be  no  doubt  as  to  the  title  of  the  petitioner  to  the  order 
sought,  and  though  the  purchases  were  made  in  the  name  of  his 
son,  yet  the  facts  on  which  the  Master's  certificate  was  founded  are 
sufiicient  to  rebut  the  presumption  as  to  advancement.  The  peti- 
tioner's real  intetition  in  taking  the  purchase  in  his  son's  name  was 
proved  by  evidence  contemporaneous  with  the  purchases.  They 
referred  to  and  commented  on  the  following  cases :  Goodright  t. 
SodgeSy  (a)  Dyer  v.  Dyery  (6)  Murle%9  v.  FrankliUy  (c)  Sidmauth 
V.  SidmoiUh,  (d) 

The  Lord  Chancellor.  —  Under  the  provisions  of  the  44th 
section  of  the  Trustee  Act,  1850,  the  value  of  the  order  now 

sought  is  limited  to  its  being  conclusive  evidence  of  the 
*  415    matters  alleged  only  upon  any  question  as  *  to  the  legal 

validity  of  the  order.  I  must  decline,  on  an  ex  parte  ap- 
plication, such  as  the  present,  to  make  a  declaration  the  effect  of 
which  will  be  to  deprive  the  lunatic  of  an  estate  of  which  he  is  the 
legal  owner.  He  must  be  properly  represented.  The  petitioner, 
if  so  advised,  may  file  a  bill  or  claim  against  the  lunatic  for  the 
purpose  of  regularly  establishing  his  right  by  evidence  in  the  suit. 
The  cause  may  be  set  down  to  be  heard  before  me  in  the  first 
instance. 

In  pursuance  of  the  Lord  Chancellor's  suggestion,  a  bill  was 
filed  by  J.  CoUinson  against  E.  D.  Collinson,  stating  the  facts  as 
found  by  the  Master's  certificate,  so  far  as  related  to  the  nature  of 
the  property  purchased,  and  the  trusts  upon  which  they  were  respec- 
tively conveyed  and  to  the  purchase-moneys  having  been  advanced 
by  the  plaintiff  exclusively.  The  bill  stated  that  the  plaintiff  had 
been  in  possession,  and  had  only  been  prevented  obtaining  a  con- 
veyance from  the  defendant  by  reason  of  his  state  of  health. 

The  bill  prayed  a  declaration  that  the  defendant  was  a  trustee  of 
the  whole  of  the  freehold  and  customary  hereditaments  and  prem- 

(a)  Watk.  on  CopyholdB,  844,  Ed.  3.  (e)  1  Swanst.  13. 

(b)  2  Cox,  92.  (d)  2  Beav.  447. 
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ises,  and  for  an  order  that  the  same  might  be  conyeyed  to  the 
plaintiff  or  a  trustee  for  him. 

The  cause  came  on  now  to  be  heard  before  the  Lord  Chancellor, 
on  motion  for  a  decree  in  terms  of  the  prayer.  The  plaintiff's 
case  was  supported  by  the  evidence  of  the  solicitor  who  prepared 
the  several  deeds  and  negotiated  the  purchases.  The  evidence 
was  in  fact  the  same  as  that  upon  which  the  Master  had  made  his 
certificate. 

It  appeared  that  the  defendant  was  bom  on  the  17th 
*  October,  1813,  and  became  of  unsound  mind  in  February,    •  416 
1834,  the  last  conveyance  having  been  made  in  May,  1835. 

Mr,  Qiffard  appeared  on  behalf  of  the  defendant,  E.  D.  Collin- 
son,  and,  being  satisfied  that  the  proofs  adduced  of  the  plaintiff's 
intentions  were  of  contemporaneous  acts,  did  not  offer  any  oppo- 
sition. 

The  Lord  Chancellor.  —  I  think  that  the  evidence  of  the 
father's  intention  is  almost  irresistible,  and  that  there  must  be  a 
declaration  in  conformity  with  the  prayer  of  the  bill. 


In  the  Matter  of  PUGH,  a  Lunatic ;  and  In  the  Matter  of  the  Act 

16  &  17  VICT.  c.  70. 

1853.    November  10.    Before  the  Lord  Chancellor  Lord  Cramworth. 

On  the  petition  of  the  lunations  father,  tenant  for  life  of  large  landed  estates,  the 
Lord  Chancellor  declined  to  make  an  order  under  the  Act  16  &  17  -Vict. 
c.  70,  charging  the  estate  of  the  lunatic  tenant  in  tail  in  remainder  with  a  sum 
fonnd  by  the  Master  to  be  proper  for  the  lunatic^s  maintenance,  there  being 
no  special  circumstances  nor  any  evidence  that  the  state  of  the  petitioner's 
family  was  such  as  to  make  the  charge  just  or  reasonable. 

By  the  116th  section  of  the  above  Act  it  is  enacted  that  —  "  Where 
it  appears  to  the  Lord  Chancellor  intrusted  as  aforesaid  to  be  just 
and  reasonable,  or  for  the  lunatic's  bene&t,  he  may  order  that  any 
estate  or  interest  of  the  lunatic  in  land  or  stock,  either  in  posses- 
sion, reversion,  remainder,  contingency,  or  expectancy,  be  sold,  or 
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charged  by  way  of  mortgage,  or  otherwise  disposed  of,  as  may  to 
him  seem  most  expedient  for  the  purpose  of  raising  money  to  be 
applied,  and  may  accordingly  order  that  the  money  when  raised  be 
applied,  for  or  towards  all  or  any  of  the  purposes  following :  "  and 
among  these  for  ''  the  payment  of  any  debt  or  expenditure  incurred 
or  made  after  inquisition,  or  authorized  by  the  Lord  Ghan- 

*  417    cellor  intrusted  as  aforesaid  to  be  incurred  *  or  made  for 

the  lunatic's  maintenance  or  otherwise  for  his  benefit ;  the 
payment  of  or  provision  for  the  expenses  of  his  future  mainte- 
nance." By  the  117th  section  the  modes  in  which  future  main- 
tenance may  be  charged  on  the  reversionary  interest  of  a  lunatic 
are  pointed  out. 

This  was  the  petition  of  the  father  who  was  the  committee  of 
the  person  and  estate  of  the  lunatic,  and  it  prayed  the  confirma- 
tion of  the  Master's  report.  It  appeared  that  the  lunatic,  who  was 
the  eldest  son  of  the  petitioner,  was  thirty-eight  years  of  age,  and 
that  the  estate  of  which  he  was  the  tenant  in  tail  in  remainder, 
and  the  petitioner  tenant  for  life,  was  of  the  annual  value  of  40002. 
The  Master  had  found  that  2507.  a  year  would  be  a  proper  sum  for 
the  maintenance  of  the  lunatic.  The  petition  asked  that  that  sum 
might  be  a  charge,  in  the  manner  indicated  in  the  117th  section, 
upon  the  estate  in  remainder  of  the  lunatic  for  his  future  main- 
tenance. 

The  petition  had  been  originally  brought  before  the  Lords  Jus- 
tices, before  the  passing  of  the  Act  16  k  17  Vict.  c.  70,  upon 
which  occasion  they  suggested  that  the  matter  had  better  be  brought 
before  the  Lord  Chancellor ;  and  that  Act  having  in  the  mean 
time  passed,  the  application  was  now  renewed  before  the  Lord 
Chancellor. 

Mr,  J.  V.  Prior ^  in  support  of  the  petition,  submitted  that  if  the 
lunatic  were  sane,  in  all  probability  he  would  for  the  sake  of  a 
present  advance  consent  in  effecting  a  charge  on  his  estate  tail  in 
remainder. 

The  Lord  Chancellor  inquired  how  many  children  of  the  peti- 
tioner besides  the  lunatic  there  were  living,  and,  upon  being  in- 
formed that  there  was  no  evidence  on  that  head,  observed 

*  418    that  he  did  not  think  the  application  was  *  reasonable  on 

the  part  of  the  petitioner,  who  appeared  to  have  ample 
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means  for  the  support  of  himself  and  the  lunatic,  and  that,  unless 
a  case  of  a  very  different  complexion  were  presented  to  the  Court, 
he  should  decline  to  exercise  the  jurisdiction  with  which  he  was 
invested. 


Between  CHRISTOPHER  TEMPLE,  Esq.,  one  of  Her  Majesty's 
Counsel  and  Chancellor  of  the  County  Palatine  of  Durham, 

Plaintiff;  and 
The  ECCLESIASTICAL   COMMISSIONERS    FOR  ENGLAND, 

Defendants. 

1S53.    December  10.    Before  the  Lord  Chancellor  Lord  Cbanworth. 

Bj  the  6  &  7  Will.  4,  c.  19,  the  temporal  jurisdiction,  including  all  Jura  regalia 
of  the  bishopric  of  Durham,  was  transferred  from  the  bishop  to  the  Crown, 
and  by  the  sixth  section  of  that  Act  the  rights  of  any  persons  holding  any 
office  by  patent  were  reaenred,  and  the  revenues  of  the  see  were  made  charge- 
able with  the  same  fees  and  stipends  in  respect  of  any  office  in  the  county  of 
Durham  as  the  same  had  theretofore  been  subject  to.  Under  the  authori^ 
of  the  Acts  constituting  the  ecclesiastical  commissioners,  and  by  an  Order  in 
Conncil  in  1836,  the  surplus  revenues  of  the  see  of  Durham,  afler  providing 
for  the  bishopric,  were  directed  to  be  paid  to  the  ecclesiastical  commissioners, 
and  such  surplus  was  made  chargeable  with  the  payment  of  the  fees  and 
stipends  granted  out  of  the  revenues  of  the  aee  by  the  last  or  any  preceding 
bishop  to  any  officer  of  the  palatinate  who  held  his  office  by  patent  at  the 
time  of  the  passing  of  the  Act  6  &  7  Will.  4,  c.  19.  The  office  of  Chancellor 
of  the  Palatinate  was  created  by  patent  before  the  time  of  Henry  YIII.,  and 
the  fees  in  respect  of  such  office  were  about  271.  In  the  year  1788,  the  then 
bishop  made  a  voluntary  grant  of  100/.  to  the  Chancellor,  payable  out  of  the 
revenues  of  the  bishopric,  for  each  sitting  of  the  Chancellor's  Court,  and  from 
that  period  down  to  1836,  100/.  was  entered  in  the  accounts  of  the  bishopric 
under  the  headings  sometimes  *'  new  stipend,"  and  sometimes  **  new  stipend 
due  this  sitting.^*  The  ecclesiastical  commissioners  having  refused  to  pay  the 
present  Chancellor,  who  was  appointed  in  1852,  any  more  than  the  sum  for 
which  there  was  evidence  of  a  grant  by  patent :  Held,  that,  having  regard  to 
the  period  during  which  the  100/.  had  been  de  facto  paid,  and  irrespective  of 
the  question  whether  the  payment  of  that  sum  could  ever  have  been  enforced 
by  action  at  law,  the  surplus  revenues  of  the  bishopric  in  the  hands  of  the 
ecclesiastical  commissioners  were  liable  for  the  payment  of  the  sum  of  100/. 
for  each  sitting  of  the  Chancellor. 

This  was  a  special  case,  under  Sir  George  Turner's  Act,  stated 
for  the  opinion  of  the  Lord  Chancellor^  his  Lordship  having  con* 
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*  419    sented  to  hear  it  in  the  first  instance,  *  and  the  plaintiff 

and  defendants  having  agreed  to  be  bound  bj  his  Lordship's 
decision. 

The  case  stated  as  follows:  —  1.  The  county  of  Durham  has 
from  time  immemorial  been  a  county  palatine,  and  previously  to 
the  time  at  which  the  Statute  6  &  7  Will.  4,  c.  19,  came  into  opera- 
tion, the  Bishop  of  Durham  was  lord  of  the  palatinate,  and  by 
letters-patent  under  his  seal  appointed  all  officers  of  the  palatinate. 

2.  The  Chancellor  of  the  county  palatine  of  Durham  was  one  of 
the  ancient  officers  of  the  palatinate,  and  had  full  equity  and  other 
ur  isdiction  as  Chancellor  within  the  limits  of  the  county,  and 
during  the  time  that  the  bishop  was  lord  of  the  palatinate,  the 
Chancellor  was  appointed  by  letters-patent,  under  the  bishop's  seal, 
and  generally  for  the  term  of  his  life. 

3.  By  the  above-mentioned  Act  of  Parliament  the  palatine  juris- 
diction and  authority,  and  all  forfeitures  of  lands  and  goods  for 
treason  or  otherwise,  and  all  mines  of  gold  and  silver,  treasure- 
trove,  deodands,  escheats,  fines,  amemaments,  and  bXI  jura  regalia 
of  what  nature  or  kind  soever  within  the  palatinate,  are  vested  in 
the  Crown,  and  it  is  provided  by  the  said  Act,  amongst  other 
things,  as  follows,  that  nothing  in  the  said  Act  contained  shall 
affect  the  right  of  any  person  holding  a  patent  of  any  office, 
whether  abolished  by  the  Act  or  not,  to  receive  any  fee  or  stipend 
granted  by  such  patent  out  of  the  revenues  of  the  bishopric  of 
Durham,  and  that  such  revenues  shall  continue  and  be  subject  to  all 
the  same  fees  and  stipends  in  respect  of  any  office  in  the  said 
county  of  Durham  as  the  same  have  heretofore  been  subject  to. 

And  her  Majesty  in  1846  appointed  Sir  Richard  Torin  Kin- 

*  420    DER8LE.Y,  ROW  One  of  the  Vice-Chancellors,  *  Chancellor  of 

the  county  palatine  of  Durham,  and  in  1851,  on  the  resigna- 
tion of  Sir  Richard  Torin  Kindersley,  her  Majesty  appointed  the 
above-named  plaintiff  Chancellor  of  the  county  palatine  of  Durham. 

4.  The  plaintiff  was  appointed  Chancellor  of  the  said  county 
palatine  by  her  Majesty,  and  her  Majesty,  by  the  instrument  of 
appointment,  constituted  and  appointed  him  to  be  Chancellor  of 
her  Majesty's  county,  palatine,  in  the  room  of  the  said  Sir  R.  T. 
Kindersley,  to  have  and  to  hold,  exercise  and  occupy  the  said 
office  during  the  term  of  his  natural  life,  with  all  fees,  wages, 
profits,  emoluments,  commodities,  jurisdictions,  and  pre-eminences 
thereunto  belonging  or  appertaining. 
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5.  Under  the  authority  of  the  Acts  of  Parliament  relating  to 
the  ecclesiastical  commissioners  for  England,  and  by  the  Order  in 
Cooncil  of  the  22d  day  of  December,  1836,  after  transferring  part 
of  the  hereditaments  and  possessions  of  tiie  see  of  Durham  to  the 
bishopric  of  Ripon,  it  is  provided  for  the  purposes  of  the  Act  6  & 
7  Will.  4,  c.  77,  and  to  the  intent  that  the  Bishop  of  Durham  for 
the  time  being,  after  such  transfer  as  aforesaid,  should  have  an 
average  annual  income  of  80002.,  that  Edward,  then  and  now  Lord 
Bishop  of  Durham,  should  pay  out  of  the  revenues  of  the  see  of 
Durham  to  the  ecclesiastical  commissioners  of  England  the  annual 
sum  of  11,200/.,  and  by  the  said  Order  in  Council  it  was  further 
provided  that  the  fees  and  stipends  granted  out  of  the  revenues  of 
the  said  see  by  the  last  or  any  preceding  Bishop  of  Durham  to  any 
officer  of  the  county  palatine  of  Durham  who  held  his  office  by 
patent  at  the  time  of  the  passing  of  the  hereinbefore-mentioned 
Act  of  the  6  &  7  Will.  4,  c.  19,  should  thenceforward,  not- 
withstanding, the  abolition  of  any  such  office  by  the  said  *  Act,  *  421 
be  paid  by  the  ecclesiastical  commissioners  for  England  out 

of  the  portion  of  the  revenues  of  the  said  see,  which  should,  as 
therein  provided,  be  paid  to  them,  and  should  continue  to  be  so 
paid  during  such  period  as  the  interest  of  such  officer  should 
endure  by  virtue  of  such  patent. 

6.  In  and  prior  to  the  reign  of  Henry  VIII.,  there  was  payable 
annually  to  the  Chancellor  of  the  said  county  palatine,  a  fee  of 
forty  marks,  which  amount  to  the  sum  of  262.  18«.  4d.  sterling, 
and  an  annual  allowance  of  14«.  for  white  wax,  making  together 
the  sum  of  272.  75.  4c2.,  and  the  said  sum  was  payable  and  was 
paid  out  of  the  revenues  of  the  bishopric  of  Durham  down  to  the 
time  of  the  death  of  Sir  Charles  Wethekell,  the  last  Chancellor 
of  the  said  county  palatine,  under  letters-patent  of  a  Bishop  of 
Durham. 

7.  The  Chancellor  of  the  county  palatine  was  formerly  entitled 
to  certain  fees,  of  which  a  list  was  made  in  the  year  1683,  and 
which  list  is  now  extant ;  but  it  is  uncertain  at  what  time  the 
Chancellor  ceased  to  receive  the  said  fees,  and  no  fees  have  been 
paid  to  a  Chancellor  within  the  memory  of  any  person  now  alive. 

8.  No  accounts  of  a  receiver-general  of  a  Bishop  of  Durham 
have  been  found  which  go  further  back  than  the  year  1786,  but 
they  are  regular  from  1786.  By  these  it  appears  that  from  the 
month  of  March,  1788,  to  the  time  at  which  the  before-mentioned 
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Act  of  Parliament  of  6  Will.  4,  c.  19,  came  into  operation,  there 
was  paid  by  the  receiver-general  of  the  bishop  to  the  Ohancellor  of 
the  said  county  palatine  for«the  time  being  oat  of  the  general 

revenues  of  the  said  bishopric  of  Durham  the  sum  of  1002.  for 
*  422    each  sitting  of  the  *  Chancellor's  Court,  and  such  payment, 

together  with  the  payment  of  the  before-mentioned  sum  of 
272.  7$.  4(2.,  were  allowed  by  the  Bishops  of  Durham  in  their  ac- 
counts with  their  receivers-general.  The  first  entry  of  the  pay- 
ment of  the  said  sum  of  1002.  which  has  been  found  is  in  the 
time  of  Bishop  Thurlow,  and  is  entered  in  the  words  and  figures 
following,  that  is  to  say :  "  1788,  August  29th.  By  Sir  John  Scott, 
his  patent  fee  as  Chancellor,  due  Martinmas,  1787,  272.  7«.  4d. 
Ditto,  his  new  stipend,  due  this  sitting,  1002."  And  in  the  subse- 
quent entries  in  the  said  accounts,  down  to  the  year  1886,  the  said 
two  sums  of  272.  7«.  id.  and  1002.  are  similarly  entered.  It 
appears  from  the  said  books  of  account  that  the  receivers-general 
received  on  behalf  of  the  Bishop  of  Durham  the  sums  payable  to 
them  in  respect  of  the  forfeitures,  deodands,  escheats,  fines,  and 
amerciaments. 

9.  There  are  in  the  offices  of  the  bishop's  registrar  and  the 
cursitor  ancient  books  belonging  to  the  palatinate,  in  which  the 
said  fee  of  forty  marks  is  mentioned  as  payable  to  the  Chancellor. 

10.  Sir  John  Scott  was  the  Chancellor  of  the  county  palatine 
of  Durham  in  1787,  and  it  is  in  reference  to  a  payment  made  to 
him  in  1788  that  the  first  entry  of  the  payment  of  the  stipend  of 
1002.  is  found  in  the  said  books  of  account  belonging  to  the  bishop- 
ric of  Durham.  It  is  stated  in  a  memorandum  to  the  item  of  the 
payment  of  the  said  sum  of  1002.  on  the  21st  September,  1791, 
that  on  the  appointment  of  Bishop  Barrington,  who  succeeded 
Bishop  Thurlow  as  Bishop  of  Durham,  Bishop  Barrington  author- 
ized by  letter  the  payment  of  the  said  stipend  to  Sir  John  Scott, 

who  and  Sir  John  Mftfobd,  who  succeeded  him  as  Ghan- 
♦  428  cellor  of  the  county  palatine,  *  during  the  time  they  respec- 
tively filled  the  office  of  Ohancellor,  held  two  sittings  at  the 
Chancery  Court  in  Durham  in  each  year,  and  received  the  said 
stipend  of  1002.  in  respect  of  each  sitting.  Sir  John  Miiford  was 
succeeded  as  Chancellor  of  the  county  palatine  by  Sir  Thomas 
Manners  Sutton,  who  was  succeeded  by  Sir  Sabcuel  Bobolly  ; 
and  Sir  Samuel  RomHjLT  was  succeeded  by  Robert  Hoppeb  Wht 
UAMSON,  Esq.,  who  was  succeeded  by  Sir  Charles  Wetherell. 
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Sir  Thomas  Mannebs  Sutton,  Sir  Samuel  Bomilly,  and  Mr.  Wil- 
UABCSON,  daring  the  time  they  were  sacceBsiyely  Chancellors  of  the 
county  palatine,  held  one  sitting  of  the  Chancery  Court  of  Durham 
in  each  year,  and  they  respectively  received  the  said  stipend  of 
1002.  for  each  of  the  said  sittings.  Sir  Charles  Wetherell 
received  the  said  stipend  of  100/.  for  every  sitting  of  the  said 
Court  held  by  him  up  to  the  month  of  September,  1835.  Sir 
Chables  Wetherell  held  a  sitting  of  the  said  Court  in  September, 
1835,  for  which  he  received  the  1002.,  and  tiie  before-mentioned 
Act  passed  in  June,  1836. 

11.  Sir  Charles  Wetherell  held  no  sitting  of  the  said  Chan- 
cery Court  after  the  passing  of  the  said  Act  of  6  &  7  Will.  4, 
c.  19,  but  he  received  the  annual  payment  of  272.  75.  4<!.  up  to  the 
time  of  his  death,  and  the  same  was  paid  to  him  by  the  ecclesias- 
tical commissioners  from  the  year  1836.  Sir  Richard  Torin  Kin- 
DERSLEY  succeeded  Sir  Charles  Wetherell,  and  held  either  three 
or  four  sittings  of  the  Chancery  Court  of  Durham.  Mr.  Temple 
was  appointed  to  the  office  in  1851,  and  held  a  sitting  of  the 
Court  in  1862. 

12.  No  payment  of  211.  7«.  42.  has  been  made  since  the  death 
of  Sir  Charles  Wetherell,  and  no  payment  of  the  stipend 

of  lOOZ.  has  been  made  since  the  said  Act  of  *  Parliament   *  424 
passed  in  1836,  but  the  commissioners  have  expressed  their 
willingness  to  pay  the  27/.  7«.  4d.,  but  decline  to  pay  the  stipend 
of  lOOi. 

The  question  for  the  determination  of  the  Court  was,  whether, 
under  the  circumstances  stated  in  the  case,  the  plaintiff  was  en- 
titled to  demand  and  receive  from  the  defendants  the  stipend  of 
100/.  whenever  he  should  duly  hold  a  sitting  of  the  Court  of  Chan- 
cery of  the  county  palatine  of  Durham. 

The  Solicitor- General  and  Mr.  Wickena,  for  Mr.  Temple.  —  The 
appointment  of  Chancellor  was  clearly  one  of  the  jura  regalia  of 
the  Crown,  and  the  Act  6  &  7  Will.  4,  c.  19,  for  separating  the 
palatine  jurisdiction  from  the  bishopric,  while  it  in  terms  trans- 
ferred the  jura  regalia  to  the  Crown,  made  the  revenues  of  the 
see  expressly  subject  to  all  previously  existing  obligations  on  the 
see ;  but  the  defendants  deny  that  either  under  the  Act,  or  the  Order 
of  Council,  they  are  legally  liable  for  any  sum  beyond  that  for 
which  there  is  evidence  of  a  grant  by  patent.    There  is,  however, 
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evidence  of  the  payment  of  the  stipend  of  1001.  for  fifty  years, 
and  that  amounts  to  such  clear  proof  of  a  de  facto  and  contin- 
uous enjoyment  as  will  dispense  with  the  necessity  for  establishing 
a  strictly  legal  title.  On  this  principle  Courts  of  Law  in  settling 
claims  to  compensation  for  the  loss  of  offices  under  the  5  &  6  Will. 
4,  c.  76,  have  not  exacted  of  persons  claiming  compensation  veiy 
formal  proofs  as  to  title,  holding  that  the  word  office  was  not  to  be 
construed  in  the  strict  legal  sense  of  the  word,  but  might  include  any 
place  to  which  duties  and  profits  attached.     Hie  King  v.  The 

*  425    Mayor ^  ^c,  of  Bridgewaievy  (a)  The  Queen  v.  The  *  Mayor, 

^Cy  of  Norwich^  (6)   The  Queen  v.  The  Mayor,  ^<?.,  of 
Carmarthen.  (<?) 

Mr.  Bacon  and  Mr.  Fleming,  contra,  for  the  ecclesiastical  com- 
missioners. —  The  compensation  mentioned  in  the  sixth  section  of 
6  &  7  Will.  4,  c.  19,  referred  to  the  rights  of  such  persons  only  as 
hold  offices  by  patent ;  the  present  claim,  therefore,  is  clearly  not 
within  the  purview  of  that  section,  so  as  to  affect  the  revenues  of 
the  see.  The  origin  of  the  grant  of  lOOZ.  a  year  was  in  1788  ;  and 
the  claim  of  the  plaintiff  is  founded  merely  on  a  letter  of  the  then 
'  bishop,  which,  being  a  purely  voluntary  act  on  his  part,  could  not 
have  been  enforced  against  his  successors.  No  bishop  has  or  ever 
had  a  power  either  to  create  a  new  office  or  to  make  an  addition 
to  the  fees  legally  payable  in  respect  of  an  existing  office.  Tre- 
lawny  v.  Bishop  of  Winchester,  (d)  But  whether  the  claim  for 
100{.  founded  on  the  letter  could  or  not  be  enforced  against  the 
succeeding  bishops,  yet  the  present  claim  for  a  stipend  of  100/. 
for  every  sitting  of  the  Court  is  so  uncertain  and  preposterous  as 
to  be  quite  untenable. 

Without  calling  for  a  reply,  — 

The  Lord  Chancellor.  —  I  cannot  say  that  this  is  a  case  on 
which  I  entertain  any  doubt  at  all.    The  ecclesiastical  commis- 
sioners are  in  the  present  contest  exactly  in  the  same  position  as 
that  in  which  the  Bishop  of  Durham  would  have  stood  if  the 
contest  had  arisen  between  the  21st  June,  1836,  the  date 

*  426    *  of  the  Act  separating  the  palatine  jurisdiction  from  the 

(a)  6  A.  &  £.  339.  (c)  11  A.  &  E.  9. 

(6)  8  A.  &  £.  683.  (d)  1  Burr.  219. 
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bishopric,  and  the  18th  August,  1836,  when  the  second  Act 
constituting  the  ecclesiastical  commissioners  was  passed.  There 
was  no  intention  to  subject  the  ecclesiastical  commissioners  to 
any  liability  to  which  the  bishop  after  the  passing  of  the  first 
Act  was  not  liable,  neither  was  there  any  intention  of  exonerating 
them  from  any  liability  to  which  he  was  subject.  Therefore  the 
only  question  is  the  question  of  construction  under  the  first  Act  of 
Parliament  ;*  namely,  to  what  charges  were  the  revenues  of  the 
see  of  Durham  by  that  Act  intended  to  be  made  liable  in  the  hands 
of  the  bishop  after  the  first  Act  had  passed  ?  Now,  in  my  opinion, 
that  is  not  to  be  ascertained  by  making  out  what  were  the  precise 
legal  charges  in  respect  of  which  an  action  might  have  been  main- 
tained for  fees  against  the  Bishop  of  Durham.  There  is  no  pre- 
amble to  the  Act ;  but  the  object  of  the  Act,  as  appears  from  the 
first  section,  evidently  is  to  transfer  to  the  Crown  every  thing 
connected  with  the  palatinate^  except  the  ecclesiastical  duties, 
and  to  transfer  the  obligation  of  providing  proper  Courts  and 
other  temporal  machinery  for  the  discharging  of  the  other  temporal 
duties  of  the  palatinate  just  in  the  same  way  as  they  had  been 
formerly  discharged  by  the  bishop,  and  that  the  Crown  should  hold 
those  rights  and  privileges  as  a  distinct  fi*anchise,  separate  from 
the  Crown,  so  that  they  should  not,  according  to  what  would 
otherwise  have  been  the  ordinary  efi*ects,  merge  in  what  is  called 
the  dignity  royal.  The  Crown,  therefore,  was  to  succeed  to  the 
right  of  appointing  the  Chancellor,  with  all  the  same  incidents  and 
privileges  as  appertained  to  the  office  when  the  bishop  had  been  in 
the  habit  of  appointing. 

Now,  it  is  said  that  before  the  passing  of  the  Act  6  &  7 
Will.  4,  c.  19,  all  that  the  Chancellor  could  have  *  claimed  *  427 
against  the  bishop  was  an  ancient  fee  of  262.  13^.  4d., 
together  with  another  annual  allowance  of  14«.  That  may  be  so, 
and  I  incline  to  think  that  it  is  so,  but  for  a  period  of  nearly  half  a 
century  the  Bishops  of  Durham,  out  of  their  personal  revenues, 
had  been  in  the  habit  of  encouraging  the  Chancellors  to  hold  ses- 
sions by  allowing  them  what  is  sometimes  called  ^^  the  new  sti- 
pend," and  sometimes  "  the  stipend  of  lOOZ."  for  every  sitting, 
independently  of  the  ancient  fee.  The  question  then  is,  such 
having  been  the  usage  for  a  period,  practically  speaking,  almost 
beyond  living  memory,  for  nearly  fifty  years  prior  to  tiie  passing 
of  the  Act  6  &  7  Will.  4,  c.  19,  whether,  when  the  legislature  said 
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there  should  be  transferred  to  the  Crown  all  palatine  jurisdiction, 
rights,  and  franchises  of  a  temporal  nature  heretofore  enjoyed  by 
the  Bishop  of  Durham,  with  all  the  same  rights  and  priyileges,  did 
they  not  mean  that  the  Grown  should  have  the  power  of  appointing 
the  Chancellors  with  the  same  rights  and  incidents  as  had  been 
actually,  and  in  fact,  enjoyed  under  the  appointment  from  tbe 
bishop  7  I  think  that  must  have  been  their  object,  and  it  remains 
to  be  seen  whether  the  language  is  sufficient  to  carry  it  into  effect. 
It  appears  to  me  clearly  that  it  is,  because  the  Act  contains  in  the 
sixth  section  this  provision  (and  I  leave  out  of  consideration  the 
question  about  its  being  a  patent  office,  as  it  appears  to  me  to  be 
immaterial  whether  it  is  a  patent  office  or  not),  ^'  that  such  reve- 
nues "  (that  is,  the  revenues  of  the  bishopric  of  Durham)  "  shall 
continue  and  be  subject  to  all  the  same  fees  and  stipends  in  respect 
of  any  office  in  the  said  county  of  Durham  as  the  same  have  been 
heretofore  subject  to." 
For  the  purpose  of  putting  a  construction  upon  this  Act,  I  think 

the  authorities  quoted  by  Mr.  Wickens  have  a  considerable 
*  428    bearing.    The  revenues  had  been  subject  *  to  this  payment 

de  facto  for  nearly  half  a  century,  and  for  obvious  reasons; 
and  just  in  the  same  way  as  in  the  Municipal  Corporations  Act, 
when  compensation  was  provided  for  persons  who  were  deprived 
of  their  offices  by  virtue  of  that  Act,  the  Court  of  Queen*s  Bench, 
looking  to  the  spirit  of  the  Act,  and  upon  sound  principles,  decided 
that,  although  in  fact  such  persons  were  not  then  holding  any 
office  which  diey  could  have  insisted  upon  holding  for  one  moment 
against  those  who  had  appointed  them,  yet  that,  inasmuch  as  the 
operation  of  the  Act  was  to  deprive  them  of  their  offices,  they 
were  entitled  to  compensation.  So,  upon  the  same  principle  and 
by  analogy  to  those  decisions,  not  at  all  questioning  that  in  all 
probability  this  was  a  payment  which  commenced  within  rather 
less  than  fifty  years  from  the  time  of  the  passing  of  the  Act  6  A  T 
Will.  4,  c.  19,  this  stipend  having  always  been  paid  for  nearly 
half  a  century,  it  appears  to  me  that  it  comes  within  the  enact* 
ment  of  the  first  clause,  by  which  it  was  intended  that  the  Crown 
should  have  the  benefit  of  the  office,  and  that  it  is  within  the 
enactment  of  the  sixth  section  also,  subjecting  the  revenues  of  the 
see  to  all  previous  obligations. 

One  word  on  a  point  which  has  been  made,  and  which  jH^essed 
on  my  mind  previously ;  viz.,  that  there  is  nothing  to  restrain  the 
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person  who  holds  the  office  of  Chancellor  of  the  county  palatine  of 
Durham  from  holding  an  inordinate  number  of  Courts.    No  doubt 
that  is  so ;  but  I  must  assume  that  the  legislature,  when  they 
passed  this  Act  of  Parliament,  had  that  before  their  mind ;  they 
knew  that  in  point  of  fact  no  abuse  had  existed  for  fifty  years,  and 
they  probably  took  it  for  granted,  as  I  think  they  might,  that  no 
abuse  would  be  likely  to  occur  in  future.    The  object  of  the 
Bishops  of  *  Durham  was  evidently  most  laudable  ;  it  was    *  429 
to  secure  the  semces,  as  far  as  they  could  secure  them,  of 
eminent  men.    It  was  said  that  a  Chief  Justice  had  held  that  office ; 
and  that  with  regard  to  a  person  holding  a  judicial  office,  it  might 
be  indecorous  to  give  him  money  for  holding  a  session.    Very  likely 
that  was  not  thought  of  at  the  time.    But  then  it  seems  to  have 
been  thought  that  the  best  thing  for  the  county  was  to  secure  the 
Berrices  of  eminent  practitioners  in  the  metropolis.     Now,  if  I  do 
not  hold  that  this  fee  or  stipend  goes  with  the  office,  I  necessarily 
annihilate  it ;  because,  although  I  dare  say  that  many  gentlemen 
would  volunteer  for  the  service  of  their  country,  if  it  were  neces- 
sary, to  go  down  to  Durham  once  or  twice  a  year  gratuitously,  yet 
it  would  be  unreasonable  to  expect  that  that  should  be  done  ;  and, 
to  secure  the  services  of  the  most  eminent  men  at  the  bar,  a  sum 
was  fixed  upon  to  be  paid,  not  a  very  inordinate  sum,  but  some- 
thing that  might  make  the  office  worth  any  person's  acceptance. 
We  see  that  the  first  appointment  was  of  a  man  the  most  eminent 
of  his  day,  at  a  time  when  he  was  Solicitor-Qeneral  in  1789,  or 
evidently  Solicitor-General  desiffnatti^.    He  was  followed  by  Lord 
Redesdale,  who  was  followed  by  Lord  Mannebs,  and  he  was  fol- 
lowed by  Sir  Samuel  Romilly,  and  then  Mr,  WUiLiAMSON,  a  local 
gentleman  and  a  very  eminent  man,  held  the  office,  and  then  it 
was  filled  by  Sir  Charles  Wethebell.    To  secure  the  services  of 
men  of  this  sort  it  was  necessary  that  there  should  be  the  means 
of  giving  them  remuneration ;  and  I  cannot  feel  the  least  doubt 
that  when  the  legislature  passed  the  Act  6  &  7  Will.  4,  c.  19,  they 
contemplated  that  all  that  had  de  facto  been  paid  in  respect  of  the 
office  of  Chancellor  should  continue  to  be  so  paid,  whether  or  not 
it  was  a  payment  which  the  party  receiving  it  might  have  been 
enabled  to   enforce  by  action  at  law  against  the  bishop.    My 
opinion  therefore  is,  that  the  Chancellor  is  entitled  to  what 
is  *  now  claimed.    The  case  will  accordingly  be  answered    *  480 
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in  the  affirmative.  Of  course,  if  the  office  were  at  any  time  abused 
(I  do  not  say  so  with  reference  to  the  present  holder),  the  legiala- 
tore  which  gave  it  could  take  it  away. 


POWLES  V.  HARGREAVES.i 

1853.    November  7,  9.    Before  the  Lord  Clianoellor  Lord  C&iKWORTH  and 

the  Lords  Justices. 

The  principle  established  in  Ex  parte  Waring,  19  Yes,  344,  ia  not  to  be  restricted 
to  cases  of  judicial  insolvency. 

According  to  the  custom  of  dealing  between  a  mercantile  firm  and  one  of  its 
customers,  it  was  the  practice  of  the  former  to  buy  goods  in  this  country  on 
account  of  the  customer  (he  giving  his  acceptances  for  their  price),  and  to 
remit  the  goods  to  the  partnership  of  the  firm  abroad,  who  were  to  sell  the 
goods  and  invest  the  proceeds  in  return  consignments,  which  were  to  be 
applied  in  keeping  the  customer  out  of  cash  advances  in  respect  of  his  accept- 
ances. The  mercantile  firm  became  bankrupts,  but  shortly  afterwards  they 
entered  into  an  arrangement  with  their  creditors,  in  consequence  of  which  the 
bankruptcy  was  superseded  and  a  composition  deed  executed,  wherebj  it  was 
provided  that  all  claims,  liens,  or  equities  of  the  creditors  who  were  the 
holders  of  bills  upon  any  goods  in  the  hands  of  the  firm  should  be  reserved, 
and  that  all  questions  which  should  arise  as  to  the  rights  of  such  creditors 
should  be  decided  according  to  the  laws  as  administered  in  bankruptcy.  The 
customer  died  in  insolvent  circumstances  without  having  pud  the  bills.  The 
return  consignments  came  to  the  hands  of  the  trustees  under  the  composition 
deed.  Several  of  the  bills  were  in  the  hands  of  third  parties  by  whom  they 
had  been  discounted :  Hdd^  in  a  suit  instituted  by  them  on  behalf  of  them- 
selves and  all  the  other  bill-holders,  that  they  were  entitled  to  participate 
ratably  in  the  sum  realized  by  the  return  consignments  without  prejudice  to 
their  rights  to  prove  for  the  difference  under  the  trust  deed.' 

Whether,  in  the  absence  of  the  provision  in  the  deed  of  composition  that  all 
questions  as  to  the  rights  of  the  creditors  were  to  be  decided  according  to  the 
bankrupt  laws,  the  bill-holders  as  such  would  have  been  entitled  by  a  suit  in 
equity  to  the  same  reh'ef,  quosre  per  Lord  Justice  Turnes. 

>  S.  C.  17  Jur.  1088 ;  28  L.  J.  Ch.  1. 

•  See  Trimingham  t?.  Maud,  L.  R.  7  Eq.  201 ;  19  L.  T.,  N.  S.  664 ;  88  L.  J. 
Ch.  207 ;  17  W.  R.  818 ;  Ex  parte  English  and  American  Bank,  In  re  Eraser, 
Trenholm  &  Co.,  L.  R.  4  Ch.  Ap.  49 ;  New  Zealand  Banking  Corp.,  Levi  & 
Co.'s  Case,  L.  R.  7  Eq.  449 ;  17  W.  R.  666 ;  Ex  parte  Imbert,  In  re  Latham,  1 
De  6.  &  J.  162 ;  Ex  parte  Tayler,  In  re  Houghton,  1  Dq  G.  &  J.dOi;  Ex 
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This  was  an  appeal  on  the  part  of  the  defendants,  (Jeorge  Har- 
greaves  and  Joseph  Hargreaves,  from  a  decree  pronounced  by  the 
Vice-Chancellor  Stuart,  on  the  18th  June,  1853. 

The  bill  in  this  suit  was  filed  by  Alfred  William  Powles,  one  of 
the  registered  public  officers  of  the  Liverpool  Banking  Company, 
on  behalf  of  the  company  and  all  other  the  holders  of  bills 
of  exchange  drawn  by  *  the  defendants,  George  Hargreaves  *  481 
and  Joseph  Hargreaves,  upon  and  accepted  by  William  Budd 
Prescott,  who  are,  or  claim  to  be,  entitled  to  participate  or  share 
in  the  sum  of  80407.  69,  6d.  as  in  the  pleadings  mentioned  against 
George  Hargreaves,  Joseph  Hargreaves,  Thomas  Piatt,  John  Hutr 
ton  Crowder,  and  Prances  Jane  his  wife,  George  Scholfield,  William 
Wilson,  and  Harwood  Walcot  Banner. 

The  bill  stated  that  in  the  year  1847,  and  for  some  years  before, 
G.  Hargreaves  and  J.  Hargreaves  and  Thomas  Piatt  carried  on 
business  as  merchants  in  copartnership  together  at  Liverpool 
under  the  style  or  firm  of  George  Hargreaves  &  Co.,  and  at  Man- 
chester under  the  style  or  firm  of  Joseph  Hargreaves  &  Co.,  at 
Shanghae  in  China,  under  the  style  or  firm  of  Piatt,  Hargreaves, 
&  Co.,  and  the  said  firms  were  one  and  the  same  trading  copart- 
nership ;  that  the  course  of  trade  and  dealing  of  the  said  copart- 
nership with  their  customers  was  for  the  said  J.  Hargreaves  to 
select  and  purchase  at  Manchester  for  the  customers  of  the  co- 
partnership goods  upon  condition  of  such  goods  being  consigned 
te  G.  Hargreaves  &  Co.  at  Liverpool,  and  to  be  by  such  last-men- 
tioned firm  shipped  to  Piatt,  Hargreaves,  &  Co.  at  Shanghae  for 
sale,  and  that  the  said  G.  Hargreaves  charged  11.  per  cent  com- 
mission for  his  exclusive  benefit  on  the  amount  of  the  goods  so 
purchased,  and  Piatt,  Hargreaves,  &  Co.  sold  the  goods  in  China, 
and  guaranteed  such  sales  at  a  commission  at  7/.  10«.  per  cent 
and  with  the  amount  of  such  sales  purchased  and  returned  other 
goods  to  G.  Hargreaves  &  Co.  at  a  commission  of  2L  lOs.  per  cent ; 
that  it  was  also  further  part  of  the  course  of  trade  and  dealing  of 
the  said  copartnership  with  their  customers  to  keep  their  cus- 
tomers from  cash  advances  in  respect  of  such  goods  by  drawing 

parte  Carrick,  In  re  Harriflon,  2  De  G.  &  J.  208 ;  In  re  New  Zealand  Banking 
Co.,  L.  R.  4  Eq.  226,  232 ;  In  re  Joint-stock  Discount  Co.,  Loder's  Case,  L.  R. 
6  £q.  491 ;  In  re  Bamed^s  Banking  Company,  Ex  parte  Stephens,  L.  R.  3  Cb. 
Ap.  753 ;  In  re  General  Rolling-stock  Company,  Ex  parte  Alliance  Bank,  L.  R. 
4  Oh.  Ap.  423 ;  City  Bank  v,  Luckie,  L.  R.  6  Cb.  Ap.  773. 

VOL.  m.  22  [  837  1 
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*432    bills  of  exchange  upon,  and  which  *  were  accepted  b7,.fte 
customers  for  the  price  of  the  goods,  and  such  bills  were 
either  delivered  to  the  sellers  of  the  goods  in  payment  of  the  same, 
or  were  discounted  by  bankers,  and  the  produce  applied  in  pay- 
ment of  such  goods,  and  the  understanding  and  agreement  between 
the  copartnership  and  their  customers  was,  that  the  goods  pur- 
chased and  returned  by  Piatt,  Hargreaves,  &  Go.  should  be  in  the 
hands  of  6.  Hargreaves  &  Co.  as  a  security  and  indemnity  to  0. 
Hargreaves  for  the  amount  of  his  commission  of  12.  per  cent,  and 
to  the  copartnership  for  the  bills  of  exchange  so  drawn  and  ac- 
cepted, and  if  such  bills  came  to  maturity  before  the  return  of  the 
goods  frolh  China,  the  course  of  trade  and  dealing  was  to  retire 
such  bills  and  replace  them  by  other  and  new  bills  which  were  to 
represent  the  former  ones,  and  the  bills,  as  well  the  old  as  the 
new  bills,  were  sometimes  drawn  in  the  name  of  6.  Hargreaves 
&  Co.  and  J.  Hargreaves  &  Co.,  and  sometimes  in  the  names  of 
G.  Hargi^eaves  or  J.  Hargreaves  only,  but  always  for,  or  on  the 
behalf  of,  the  copartnership.     The  bill  further  stated  that  William 
Budd  Prescott  of  Liverpool,  merchant  (since  deceased),  was  in 
the  year  1845,  and  thence  down  to  some  time  in  the  year  1847, 
a  customer  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  and 
that  he  dealt  with  them  under  the  agreement  and  understanding, 
and  according  to  the  course  of  trade  and  dealing  thereinbefore 
mentioned,  and  that  the  defendants,  G.  Hargreaves,  J.  Hargreaves, 
and  T.  Piatt,  in  those  years  purchased,  through  their  firms  of  6. 
Hargreaves  &  Co.  and  J.  Hargreaves   &  Co.,  and   shipped  to 
Shanghae,  and  consigned  to  Piatt,  Hargreaves,  tc  Co.,  for  W.  B. 
Prescott  various  quantities  of  goods,  and  that  W.  B.  Prescott 
accepted  various  bills  drawn  upon  him  by  G.  Hargreaves  &  Co. 
and  J.  Hargreaves  &  Co.,  or  one  of  them,  and  that  G.  Hargreaves 
&  Co.  received  from  Piatt,  Hargreaves,  &  Co.,  various  quan- 
*  483    titles  of  goods  consigned  *  to  them  on  account  of  W.  B. 
Prescott,  and  that  the  goods  were  purchased,  shipped,  con- 
signed, and  received  for,  or  on  account  of,  W.  B.  Prescott,  and 
the  bills  were  drawn  upon,  and  accepted  by  him,  under  the  agree- 
ment and  understanding  and  according  to  the  course  of  trade  and 
dealing  thereinbefore  mentioned  between  the  defendants  G.  Har- 
greaves, J.  Hargreaves,  and  T.  Piatt  with  their  customers,  and 
that  some  of  the  bills  drawn  upon  and  accepted  by  W.  B.  Prescott 
were  drawn  for  the  amount  of  particular  goods,  and  others  for 
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goods  generally,  but  that  all  of  such  bills  were  for  goods  purchased, 
consigned,  and  shipped  on  the  account  of  W.  B.  Prescott,  and  that 
the  plaintiff  was  unable  to  distinguish  such  bills  or  goods. 

The  bill  then  stated  that  in  the  month  of  November,  1847,  the 
defendants  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt  stopped 
pajment,  and  that  in  December,  1847,  a  joint  fiat  in  bankruptcy 
was  awarded  and  issued  against  O.  Hargreaves  and  J.  Hargreaves, 
as  copartners  under  the  styles  or  firms  of  G.  Hargreaves  &  Co., 
and  J.  Hargreaves  &  Co.,  and  a  separate  fiat  in  bankruptcy  was 
awarded  and  issued  against  G.  Hargreaves,  and  they  were  found 
and  declared  bankrupts  under  such  fiats,  but  that  an  arrangement 
was  subsequently  come  to  between  G.  Hargreaves  and  J.  Har- 
greaves with  their  creditors,  by  which  a  composition  of  85.  in  the 
pound  was  guaranteed  to  the  joint  creditors  of  themselves  and  T. 
Piatt,  and  a  composition  of  8«.  in  the  pound  was  guaranteed  to  the 
separate  creditors  of  G.  Hargreaves,  and  whereby  it  was  agreed 
that  after  payment  of  such  compositions  and  all  expenses  of  the 
arrangement,  the  ultimate  surplus,  if  any,  of  the  assets  of  the  co- 
partnership and  of  J.  Hargreaves  was  to  be  paid  to  J.  Hargreaves ; 
that  such  arrangement  was  carried  into  effect  by  two  composition 
deeds,  bearing  date  respectively  the  19th  April,  1848,  and 
*  by  a  deed  of  covenant  of  the  same  date,  and  the  joint  and  *  484 
separate  fiats  were  annulled ;  that  by  one  of  such  deeds, 
namely,  by  the  deed  of  covenant  of  the  19th  April,  1848,  all  the 
joint  real  and  personal  estates  of  G.  Hargreaves  were  vested  or 
agreed  to  be  vested  in  George  Scholfield,  William  Wilson,  and 
Harwood  W.  Banner,  and  in  Elias  Joseph  Moztey  and  Charles 
Stewart  Middleton,  since  deceased,  as  trustees  for  the  purpose  of 
effecting  and  carrying  out  the  arrangement,  and  with  full  and 
ample  powers  subject  to  the  trusts  of  the  deed  and  of  the  composi- 
tion deeds,  to  deal  with  and  distribute  such  real  and  personal 
estates,  and  to  represent  and  bind  the  creditors  of  W.  B.  Prescott 
parties  to  the  arrangement,  and  that  by  the  composition  deeds  the 
creditors  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  and  the 
creditors  of  G.  Hargreaves,  agreed  to  accept  the  composition  of  8«. 
and  38.,  and  that  in  the  composition  deeds  executed  by  the  joint 
creditors  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt  there  was 
the  following  proviso :  "  Provided  always  and  it  is  hereby  agreed 
and  declared  that  with  respect  to  every  bill  of  exchange  or  prom- 
issory note  of  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T. 

[839] 


*  484  OASES  IN  CHANCERY. 

Piatt,  held  by  or  for  the  said  several  creditors,  parties  hereto  of 
the  third  part  respectiyely,  and  upon  any  of  which  bills  or  notes 
there  are  or  is  any  parties  or  painty  prior  to  the  said  6.  Hargreaves, 
J.  Hargreaves,  and  T.  Piatt,  or  upon  which  any  persons  or  person 
are  or  is  jointly  liable  along  with  the  said  6.  Hargreaves,  J.  Har- 
greaves,  and  T.  Piatt,  or  separate  and  apart  from  them  or  in 
respect  of  any  of  which  bills  of  exchange  or  promissory  notes  the 
said  creditors  parties  hereto  of  the  third  part  respectively  are  now 
or,  in  case  such  fiat  should  not  be  annulled,  would  be  entitled  to 
any  claims,  liens,  or  equities  upon  goods  or  other  property  in  the 

h^ds  of  the  said  6.  Hargreaves,  J.  Hargreaves,  and  T. 
*436    Piatt,  or  any  of  them,  all  and  every  the  *  several  and 

respective  rights,  claims,  and  demands  of  them  the  said 
several  creditors,  parties  hereto  of  the  third  part  respectively, 
holders  of  such  bills  or  notes  upon  or  against  all  and  every  such 
prior  or  other  persons  or  person  jointly  or  separately  liable  as 
aforesaid,  and  also  all  and  every  such  claims,  liens,  and  equities 
as  aforesaid,  shall  be  and  are  hereby  respectively  reserved  to  such 
creditors  severally  and  respectively,  and  shall  continue  to  exist  to 
the  same  extent,  in  all  respects  as  if  these  presents  had  not  been 
made  and  entered  into  and  as  if  the  said  fiat  had  not  been  annulled, 
and  shall  not  be  in  any  manner  prejudiced  or  afiected  by  the  re- 
lease of  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  their 
respective  heirs,  executors,  and  administrators  of  and  from  all 
and  every  such  bills  of  exchange  or  promissory  notes  hereinbefore 
contained,  and  all  questions  which  shall  or  may  arise  between  any 
of  such  creditors  and  the  said  G.  Hargreaves,  J.  Hargreaves,  and 
T.  Piatt  respecting  such  claims,  liens,  and  equities  as  aforesaid  and 
the  rights  of  the  said  creditors  to  participate  in  the  composition 
hereby  provided,  shall  be  decided  according  to^the  laws  as  adminis- 
tered in  bankruptcy  in  England ; "  that  in  the  said  composition  deed 
executed  by  the  creditors  of  G.  Hargreaves  there  was  the  like  pro- 
vision as  to  any  bill  of  exchange  or  promissory  note  of  the  said  6. 
Hargreaves  held  by  or  for  the  covenanting  parties  thereto.  The 
bill  then  stated  that  before  and  up  to  the  5th  April,  1847,  G.  Har- 
greaves &  Go.  and  G.  Hargreaves  had  distinct  and  separate 
accounts  with  the  said  Liverpool  Banking  Company,  but  that  on 
the  5th  April,  1847,  the  accounts  were  balanced  and  corrected, 
and  continued  so  balanced  and  corrected  up  to  the  date  and  issu- 
ing of  the  said  fiats  in  bankruptcy,  and  the  banking  company  had 
[840] 


POWLES  V.  HARGREAYES.  *  435 

discounted  for  O.  Hargreaves  &.  Co.  the  following  bills  of  exchange, 
being  three  of  the  bills  so  drawn  upon  W.  B.  Prescott  by 
G.  Hargreaves  &  Co.  and  J.  Hargreaves  *  A  Co.,  or  one  of  *436 
them,  and  accepted  by  him  in  the  course  of  his  dealing 
with  the  copartnership,  namely,  a  bill  dated  Liverpool,  12th  July, 
1847,  for  2000Z.,  drawn  by  G.  Hargreaves  &  Co.  upon  and  accepted 
by  W.  B.  Prescott,  and  indorsed  G,  Hargreaves  A  Co.,  and  due 
15th  November,  1847,  and  another  bill  for  the  like  sum,  and  drawn 
and  accepted  and  indorsed,  as  the  former  was,  dated  Liverpool,  18th 
July,  1847,  and  due  21st  November,  1847,  and  a  third  bill  for  the 
Uke  sum  of  2000?.,  bearing  date  Manchester,  26th  July,  1847,  drawn 
by  J.  Hargreaves  alone,  but  on  behalf  of  G.  Hargreaves  A  Co.  and 
J.  Hargreaves  A  Co.,  or  one  of  them,  upon  and  accepted  by  W.  B. 
Prescott,  and  indorsed  G.  Hargreaves,  and  due  29th  November, 
1847,  and  such  bills  of  exchange  were  then  in  the  possession  of  the 
Liverpool  Banking  Company,  and  had  never  been  paid  or  satisfied. 
The  bill  then  stated  that  William  Wilson  was,  when  the  bills  were 
discounted  by  the  banking  company,  and  was  then,  manager  of 
the  Liverpool  Banking  Company,  and  that  before  the  bills  were 
discounted,  and  in  order  to  efiect  the  same,  G.  Hargreaves  informed 
W.  Wilson,  as  such  manager,  of  the  circumstances  under  which 
the  bills  were  drawn  and  accepted,  and  of  the  course  of  trade  and 
dealing,  and  of  the  agreement  and  understanding  between  G. 
Hargreaves  and  J.  Hargreaves  and  W.  B.  Prescott,  and  that  the 
Liverpool  Banking  Company,  by  W.  Wilson  as  their  manager,  dis- 
counted the  bills  upon  the  faith  of  the  information  of  G.  Har- 
greaves, and  upon  the  full  understanding  and  belief,  and  on  the 
faith  that  the  goods  which  should  be  purchased  and  returned  by 
Piatt,  Hargreaves,  &  Co.  from  China,  to  G.  Hargreaves  &  Co.,  in 
return  for  the  goods  shipped  and  sent  to  them  by  G.  Hargreaves 
&  Co.,  and  to  pay  for  which  the  bills  were  drawn  and  accepted, 
should  be  a  security  and  indemnity  for  the  amount  of  the 
bills  at  maturity,  and  *  that  the  proceeds  of  the  goods  so  *  437 
returned  from  China  should  be  appropriated  to  pay  the 
three  bills  ratably  with  the  other  bills  similarly  situated,  which 
were  outstanding,  and  that  neither  W.  Wilson  nor  the  banking 
company,  when  the  bills  wei*e  discounted,  had  any  knowledge  or 
notice  of  any  account  subsisting  between  G.  Hargreaves  and  J. 
Hargreaves,  or  either  of  them,  and  W.  B.  Prescott,  except  as 
aforesaid. 
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The  bill  then  stated  that  the  Liverpool  Banking  Company  were 
creditors  of  O.  Hargreaves  and  J.  Hargreaves,  and  also  of  6.  Har- 
greayes,  upon  other  and  distinct  transactions  and  accounts  not 
connected  with  the  bills  thereinbefore  referred  to;  and  that  W. 
Wilson,  as  the  manager  of  the  banking  company,  was  a  party  to 
and  executed  the  composition  deeds  of  the  19th  April,  1848,  for 
and  on  behalf  of  the  company,  in  respect  of  such  other  and  distinct 
transactions  only ;  and  that  W.  Wilson  did  not  execute  the  deeds 
or  either  of  them  as  a  creditor ;  and  that  the  banking  company 
had  not  received  or  been  paid  the  dividend  of  8^.  in  the  pound,  or 
any  part  thereof,  in  respect  of  the  bills.  The  bill  then  stated  that 
W.  B.  Prescott  died  in  the  month  of  September,  1847,  insolvent, 
but  never  having  been  declared  by  law  insolvent  or  made  a  bank- 
rupt, and  administration  of  his  personal  estate  and  effects  with  hifl 
will  annexed  had  been  granted  to  Frances  Jane  Crowder,  the  wife 
of  John  Button  Crowder ;  and  that  W.  B.  Prescott -had  full  knowl- 
edge and  notice  that  the  three  bills  had  been  discounted  by  the 
banking  company  under  the  circumstances  thereinbefore  stated. 
The  bill  then  stated  that  a  large  quantity  of  goods  had  arrived  in 
Liverpool  from  China,  purchased  by  Piatt,  Hargreaves,  &  Co., 
and  consigned  to  G.  Hargreaves  &  Co.,  on  account  of  W.  B.  Pres- 
cott, in  return  for  the  goods  shipped  and  consigned  by  G. 
*438  Hargreaves  &  Co.  to  Piatt,  Hargreaves,  *  &  Co.,  for  and  on 
account  of  W.  B.  Prescott ;  and  that  some  of  such  goods 
had  arrived  before  and  some  after  the  date  of  the  arrangement  of 
the  19th  April,  1848,  and  that  part  of  such  goods  as  arrived  before 
the  date  of  the  arrangement  was  possessed  by  G.  Hargreaves  and 
J.  Hargreaves,  and  that  they  sold  some  of  them  to  the  amount  of 
8804Z.  lbs.  6(i.,  which  they  had  received  and  mixed  up  with  their 
own  moneys;  and  that  part  of  such  goods  which  had  arrived 
before  the  said  arrangement  and  also  the  goods  which  arrived 
afterwards  had  been  possessed  by  G.  Scholfield,  W.  Wilson,  and 
H.  W.  Banner,  as  the  surviving  trustees  of  the  deed  of  covenant 
of  the  19th  April,  1848,  and  that  they  had  sold  the  goods  so  pos- 
sessed by  them  as  aforesaid  for  a  large  sum  of  money,  and  that  the 
sum  of  80402.  6«.  Qd.  was  then  in  their  possession,  the  price  of 
such  goods  and  the  accumulations  thereof. 

The  bill  prayed  that  it  might  be  declared  that  the  Liverpool 
Banking  Company  and  all  other  the  holders  of  the  bills  of  ex- 
change drawn  upon  and  accepted  by  W.  B.  Prescott  under  tie 
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circumstances  thereinbefore  stated  were  entitled  to  have  the  sum 
of  80402.  65.  6(2.  and  all  interest  thereafter  to  accrue  due  thereon, 
and  the  accumulations  thereof,  paid  and  applied  ratably  amongst 
them  in  discharge  and  satisfaction,  so  far  as  the  same  would  ex- 
tend, of  the  amount  of  their  said  bills,  without  prejudice  to  their 
right  or  title  to  have  and  receive  the  balance  or  surplus  of  the 
amount  of  such  bills  and  also  the  said  sum  of  38042. 15«.  6dF.,  or  a 
composition  of  89.  in  the  pound  in  respect  of  such  balance  or  resi- 
due and  sum  of  88042.  15s.  6(2.,  as  the  case  might  be,  and  accord- 
ing to  whether  such  holders  were  or  were  not  parties  to  the  said 
deeds  of  the  19th  April,  1848,  out  of  the  joint  real  and  personal 
estates  of  G.  Hargreaves  and  J.  Hargreaves,  and  that  the 
sum  of  80402.  6«.  6d.  might  be  *  paid  and  applied  accord-  *  439 
inglj;  and  that,  for  the  purposes  aforesaid,  all  necessary 
and  proper  inquiries  might  be  made  and  accounts  taken ;  and  that, 
in  the  mean  time,  the  defendants  (the  trustees)  might  be  re- 
strained from  paying  or  distributing  the  said  sum  of  80402.  68.  6(2. 

The  statements  in  the  bill  were  generally  admitted  by  the 
defendants  6.  and  J.  Hargreaves ;  they,  however,  denied  that  a 
representation  had  been  made  to  the  bank  that  the  return  con- 
signments were  to  be  a  security  and  indemnity  for  the  amount  of 
the  bills  at.  maturity. 

The  evidence  of  W.  Wilson  with  respect  to  the  discount  of 
Prescott's  acceptances  by  the  bank  was  to  the  following  effect: 
^^  The  arrangement  was  that  the  bank  should  take  the  drafts  of  O. 
Hargreaves  A  Go.  upon  certain  parties  named,  who  were  parties 
consigning  goods  to  Piatt,  Hargreaves,  &  Go.  at  Shanghae,  and 
the  proceeds  of  whose  property  were  to  come  back  into  the  hands 
of  Joseph  Hargreaves  &  Go.  in  Liverpool  under  the  arrangements 
between  G.  Hargreaves  &  Go.  and  those  parties  that  the  pur- 
chasers of  those  goods  in  England  should  be  kept  out  of  cash 
advance  for  the  purchase-money  so  consigned." 

The  deed  of  covenant  executed  contemporaneously  with  the 
composition  deed  by  G.  and  J.  Hargreaves  contained  the  following 
provision:  "Provided  always  nevertheless,  and  it  is  hereby  de- 
clared and  agreed  by  and  between  all  the  said  parties  to  these 
presents,  and  the  said  G.  Hargreaves  and  J.  Hargreaves  for  them- 
selves and  the  said  T.  Piatt  do  hereby  respectively  consent,  cove- 
nant, and  agree  that  the  said  parties  hereto  of  the  fourth  part,  and 
the  survivors  and  survivor  of  them,  and  the  executors  and  admin- 
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istrators  of  such  survivor  or  otber  the  trustees  or  trustee  of 

*  440    these  *  presents,  shall  stand  possessed  of  all  the  goods  and 

merchandise  consigned  to  them  the  said  O.  Hargreaves,  J. 
Hargreaves,  and  T.  Piatt  under  their  firms  aforesaid  or  any  of 
them  for  sale,  as  commission  merchants  or  agents,  and  of  the  pro- 
ceeds or  returns  in  respect  of  all  such  goods  and  merchandises, 
when  and  as  the  same  shall  be  received  upon  trust,  after  full  and 
complete  satisfaction  of  any  lien,  claim,  right,  or  title  to  be  indem- 
nified, or  other  claim,  right,  or  title  which  the  said  6.  Hargreaves, 
J.  Hargreaves,  and  T.  Piatt,  their  executors,  administrators,  or 
assigns,  or  any  of  them,  shall  or  may  have  or  be  entitled  to  into  or 
upon  the  said  goods  and  proceeds,  or  any  of  them  respectively,  for 
the  respective  consignors  of  all  such  goods  and  merchandises,  or 
for  such  other  person  or  persons  as  shall  or  may  be  entitled 
thereto." 

By  the  decree  of  the  Yice-Ghancellor  it  was  declared  that  the 
plaintiff  and  the  other  holders  of  bills  drawn  by  Hargreaves  &  Co. 
on  and  accepted  by  Prescott,  under  the  circumstances  in  the  plead- 
ings mentioned,  were  entitled  to  have  8040/.  69.  6dF.,  and  any  inter- 
est arising  therefrom,  divided  ratably  among  them  in  proportion  to 
the  amounts  due  on  their  respective  bills,  ^^  without  prejudice  to 
the  right  or  title  of  the  said  plaintiff  and  the  other  holders  of  such 
bills  to  have  and  receive  the  sum  of  38042.  \5s.  6c2.,  the  residue  of 
such  moneys  or  a  composition  of  8«.  in  the  pound,  in  respect  of 
the  same,  as  in  the  pleadings  mentioned,  or  to  have  their  claim 
against  the  parties  to  the  bills  for  the  balance  or  residue  of  the 
same." 

The  defendants  G.  and  J.  Hargreaves  now  appealed  from  the 
whole  of  that  decree. 

Mr.  RiLBselly  Mr.  Daniel y  and  Mr.  H.  Clarke  ^  for  the  plain- 

*  441   tiffs,  in  support  of  the  Vice-Chancellor's  decree. — *The 

equity  of  the  bill  is  founded  on  the  doctrine  clearly  estab- 
lished by  Lord  Eldon  in  the  case  of  Ex  parte  Waring,  (a)  This 
doctrine  was  recognized  in  the  case  of  Ex  parte  JSobhotue,  (6) 
and  in  fact  has  never  been  impugned.  The  defendants  rely 
on  some  observations  of  Sir  J.  Wiobam,  in  the  case  of  Lay- 
cock  V.  Johnson,  (c)   where  he  states  that  the   rule  laid  down 

(a)  19  Yes.  344;  S.  C,  2  Rose,  182;  2  Gl.  &  Jam.  404. 
(&)  8  Mont.  &  A.  269.  (c)  6  Hare,  199. 
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in  Ex  parte  Waring  was  only  a  special  mode  of  payment  in 
bankruptcy.  The  decision  in  that  case  was  as  to  the  right  of  bill- 
holders,  not  parties  to  the  sait,  to  intervene  on  further  directions, 
where  the  bill  was  filed  by  a  stakeholder  against  the  assignees  of 
the  drawers  and  acceptors  to  determine  their  respective  interests 
on  the  proceeds  of  certain  goods  in  the  hands  of  the  stakeholder ; 
and  though  the  decree  disallowed  the  claims  of  the  bill-holders  in 
that  cause,  yet  it  contained  a  distinct  provision  that  it  was  to  be 
without  prejudice  to  the  claims  of  any  persons  who  were  not 
parties  to  the  record  upon  the  assignees  of  the  acceptors  in  whose 
favour  the  decree  was  pronounced.  Admitting,  however,  for  a 
moment  that  the  principle  established  in  Ex  parte  Waring  (a)  is 
only  applicable  to  the  administration  of  estates  under  the  bankrupt 
law,  iiie  deed  of  composition  under  which  G.  and  J.  Hargreaves' 
bankruptcy  was  annulled  expressly  provides  for  the  determination 
of  all  questions  which  may  arise  between  any  of  the  creditors  and 
O.  and  J.  Hargreaves,  by  the  laws  as  administered  in  bankruptcy. 

[In  answer  to  a  question  put  by  the  Lord  Justice  Knight  Bruce, 
the  counsel  for  the  appellants  admitted  that  if  there  had  been  no 
bankruptcy,  no  insolvency,  and  no  death,  the  property  now 
in  question  would,  as  between  *  the  Messrs.  Hargreaves  and   *  442 
Prescott,  have  been  clearly  applicable  to  the  discharge  of 
the  bills.] 

Mr.  Wigram,  Mr.  Boltj  and  Mr.  Smythe^  for  the  appellants.  — 
The  plaintiff  rests  his  claim  and  that  of  the  other  bill-holders  first 
on  the  case  of  Ex  parte  Waring  ;  (a)  secondly,  on  the  special  con- 
tract. With  respect  to  the  case  of  Ex  parte  Waring^  the  rule 
there  established  is  a  mere  arbitrary  rule  of  law  applicable  to  the 
particular  state  of  circumstances,  where  two  bankrupt  estates  have 
to  be  administered;  and  this  is  manifestly  to  be  inferred  from 
Lord  Eldon'h  language  when  he  speaks  of  the  necessity  of  ^'  clear- 
ing "  the  estate  of  Brickwood  of  the  demand*  by  their  acceptances. 

[The  Lord  Justice  Knight  Brucb  referred  to  the  case  of  Ex 
parte  Williams ^  (J))  and  suggested  that  the  observations  of  Lord 
Eldon  there  on  the  rights  of  joint  and  separate  creditors  were 

(a)  19  Yee.  844;  s!  C.»  2  Rose,  182;  2  61.  ^  Jam.  404. 
(6)  llVes.  8. 
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not  confined  to  the  administration  of  estates  under  the  bankrupt 
laws.] 

The  reason  whj  there  must  be  two  bankruptcies  is,  that  in  such 
cases  there  follows  a  statutable  release  from  all  obligations ;  but 
here  Prescott,  as  acceptor,  not  baring  become  bankrupt,  his  repre- 
sentatiyes.  can  claim  no  interest  in  the  proceeds  of  the  goods 
without  indemnifying  the  parties  holding  the  proceeds  of  such  goods 
against  the  amount  of  the  acceptances.    Hx  parte  Brown,  (a) 

The  mere  fact  that  the  goods  have  been  sold  can  make  no 
difference  as  to  the  right  of  retainer;  and  the  provision  in  the 
deed  of  covenant  to  the  effect  that  the  trustees  should  hold  the 
goods  or  their  proceeds  as  an  indemnify  against  the  claims 
*  448  of  O.  and  J.  Hargreaves,  *  excludes  the  notion  that  the 
bill-holders  were  to  have  any  lien  upon  the  goods.  The 
present  plaintiff,  and  those  whom  he  represents,  can  have  no 
higher  equity  than  the  acceptor :  Ex  parte  Parr;  (6)  and  they  can 
only  come  into  this  Court  on  the  allegation  that  his  personal  repre- 
sentative has  refused  to  sue,  which  is  not  the  fact,  and  this  of 
itself  constitutes  a  valid  objection  to  this  bill. 

[Lord  Justice  Knight  Bruce  referred  to  Barker  v.  Birch.  (<?)] 

No  such  principle  as  that  to  be  found  in  Ex  parte  Waring  exists 
in  the  administration  of  equity  in  this  Court ;  on  the  contrary,  the 
bill-holders,  who  are  third  parties,  cannot  assert  an  equity  arising 
out  of  a  contract  between  Prescott  and  6.  and  J.  Hargreaves: 
Q-arrard  v.  Lord  Lauderdale ;  (d)  if  the  plaintiff  had  any  such 
right,  the  result  would  follow  that  every  bill-holder  would  have  a 
specific  lien  on  the  goods. 

[The  Lord  Justice  Knight  Bruce  referred  to  Be  Bemalesy. 
Fvller^Ce')  where  money  paid  into  a  bank  for  the  purpose  of 
taking  up  a  particular  bill  was  held  to  be  money  had  and  received 
to  the  use  of  the  bill-holder.] 

We  rely  on  the  authority  of  Laycoch  v.  Johnson^  (jg)  where  the 
Vice-chancellor  Wigram  says :  ^'  The  third  question  is,  whether  the 

(a)  3  Mont.  &  A.  471.  (d)  8  Sim.  1. 

(6)  Buck,  191.  («)  14  East,  690,  note. 

(c)  1  De  G.  &  S.  376.  (jg)  6  Hare,  199 ;  see  p.  209. 
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doctrine  established  by  He  parte  Waring,  and  the  other  cases, 
affects  the  alleged  rights  of  these  bill-holders.  That  doctrine 
appears  to  me  to  make  no  difference  for  the  purposes  of  the  present 
suit  The  creditors  must  be  paid  in  the  bankruptcy ;  and  the  rule 
laid  down  in  JSx  parte  Waring  is  only  a  special  mode  of 
payment  in  the  bankruptcy."  It  is  also  *  to  be  observed  *  444 
that  in  JBx  parte  Waring,  (a)  the  short  bills  were  more  than 
sufficient  to  cover  the  liability  on  the  acceptances ;  here  there  is 
a  deficiency. 

Secondly,  with  respect  to  the  special  contract,  the  Yice-Ghancel- 
lor  was  clearly  of  opinion  that  there  was  none:  if  that  were 
proved  as  alleged  at  the  bar  there  would  be  an  end  of  the  case ; 
but  80  far  from  being  proved  there  does  not  appear  to  be  a  single 
statement  in  the  bill  on  which  to  support  so  unfounded  a  position, 
and  the  evidence  of  Wilson  is  the  other  way.  As  to  the  proviso 
at  the  end  of  the  deed,  on  which  reliance  has  been  made,  it  is 
clear  that  the  bill-holders,  before  they  can  avail  themselves  of  that 
proviso,  must  show  that  they  are  creditors  who  have  a  lien  on  the 
goods  in  the  hands  of  Messrs.  Hargreaves,  which  is  assuming  the 
whole  case.  The  decree  is  clearly  wrong,  in  so  far  as  it  declares 
that  the  plaintiff  and  the  other  bill-holders  are  entitled  to  have 
the  8040/.  divided  ratably  among  them  without  prejudice  to  their 
right  to  prove  on  the  3804/.  159.  6d.j  not  only  in  respect  of  the 
difference,  but  for  the  whole  amount  of  their  claim. 

Mr.  Follett  and  Mr.  Woodruffe  appeared  for  the  defendants,  J. 
H.  Crowder  and  Frances  his  wife,  the  administratrix  of  W.  B. 
Prescott,  and,  as  the  decree  simply  dismissed  the  bill  against  their 
clients,  took  no  part  in  the  discussion.  Upon  being  required, 
however,  by  the  counsel  for  the  appellants  to  admit  that  the  sum 
of  8040/.  6«.  6c/.  represented  the  true  balance  of  the  account 
between  the  estates  of  Messrs.  Hargreaves  and  Prescott,  they 
submitted  that  they  ought  not  to  be  called  upon  to  make  any  such 
admission,  or  any  other  admission  than  that  they  disclaimed  all 
interest  in  the  matters  in  the  biU  mentioned ;  and  the  Court  so 
held. 

*  Mr.  Bacon  and  Mr.  Eddi%,  for  the  trustees.  —  In  the    *  445 

(a)  19  Yes.  844. 
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course  of  the  argument  the  original  order  as  drawn  up  in  Ex  parte 
Waring^  (a)  was  sent  for.  (6) 

(a)  19  Ves.  844 ;  S.  C.  2  Rom,  182. 

(6)  25  April,  1815.  Ex  parte  Wariko.  —  It  was  ordered  that  the  order 
pronounced  on  25th  January,  1811,  on  the  petition  of  Inglis  and  others,  assigneefl 
of  Bracken  &  Co.,  be  varied,  and  that  it  be  referred  to  the  commissioners  of 
bankruptcy  against  Brickwood  &  Co.  to  take  an  account  of  the  bills  outstanding 
and  accepted  by  Brickwood  &  Co.,  and  in  whose  hands  such  bills  now  are  and 
what  is  now  remaining  due  to  the  holders  on  the  said  bills  respectively,  and  that 
the  commissioners  take  an  account  of  the  dividends  paid  or  now  liable  to  be  paid 
by  the  assignees  of  Brickwood  &  Co.  to  the  said  bill-holders  upon  the  proofii 
made  by  them  on  the  said  commission,  and  that  the  short  bills  now  remaining 
unpaid  be  forthwith  sold  before  the  commissioners  under  the  commission  against 
Brickwood  &  Co.,  and  let  the  net  proceeds  of  the  short  bills  already  received 
by  the  assignees  of  Brickwood  &  Co.,  and  the  amount  of  the  net  proceeds  to 
arise  by  sale  of  the  said  short  bills  hereinbefore  directed  to  be  sold,  and  the  said 
2961/.  after  payment  thereout  of  the  costs  and  expenses  hereinafter  mentioned, 
be  deducted  from  the  aggregate  amount  of  the  bills  outstanding  and  accepted  by 
Brickwood  &  Co.,  and  let  the  several  holders  of  the-  aaid  bills  stand  creditors 
under  the  commission  against  Bracken  ft  Co.,  and  under  the  commission  against 
Brickwood  ft  Co.  for  the  difference  in  proportion  to  the  amount  of  the  said  bills 
which  they  severally  hold,  and  let  their  respective  proofs  be  reduced  accordingly 
under  the  said  commissions,  and  let  bo  much  of  the  dividends  which  the  assignees 
of  Bracken  ft  Co.  have  paid  in  respect  of  the  said  proofs  in  the  sums  so  to  be 
deducted  be  refunded  to  them  by  the  said  biil-holders  in  proportion  to  the 
amount  of  the  said  bills  which  they  severally  hold,  and  let  the  net  proceeds 
owing  from  the  said  short  bills  already  received  by  the  assignees  of  Brickwood 
ft  Co.  and  the  net  proceeds  to  arise  by  sale  of  the  said  short  bills  now  remaining 
unpaid,  and  the  said  296U.  and  all  interest  made  thereof  respectively  by  reason 
of  the  same  having  been  invested  in  Exchequer-bills  or  otherwise,  be  applied 
in  the  first  place  in  payment  of  the  said  assignees  of  Brickwood  &  Co.,  and 
of  the  costs  and  charges  incurred  by  them  in  and  about  these  applications 
and  consequential  thereon,  and  then  in  reimbursing  to  the  said  assignees 
of  Brickwood  ft  Co.  so  much  of  the  dividends  which  they  have  paid  to 
the  said  bill-holders  or  the  said  sums  to  be  deducted  from  the  proofs  made 
by  the  said  bill-holders  under  the  conmiission  against  Brickwood  ft  Co., 
and  let  the  said  assignees  of  Brickwood  ft  Co.  apply  so  much  of  the  residue  as 
may  be  required  in  further  satisfaction  of  the  said  bills  outstanding  and  accepted 
by  Brickwood  ft  Co.  until  the  several  holders  of  the  said  bills  shall  have  received 
twenty  shillings  in  the  pound  under  and  by  virtue  of  the  said  securities,  and  let 
the  said  assignees  of  Brickwood  ft  Co.  pay  to  the  assignees  of  Bracken  ft  Co. 
what,  if  any  thing,  shall  remain  in  their  hands  after  satisfying  the  several  pay- 
ments hereinbefore  directed,  and  in  case  the  said  respective  holders  of  the  said 
bills  should  be  paid  in  full  let  their  respective  proofs  under  both  the  said  com- 
missions be  expunged,  but  if  the  said  securities  or  the  proceeds  thereof  and 
interest  as  aforesaid  shall  not  be  sufficient  to  pay  the  said  holders  of  the  said  bills 
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*  Without  calling  for  a  reply,  —  *  446 

The  Lord  Chancellor.  — I  believe  the  Court  has  no  doubt  of 
the  substantial  accuracj  of  the  decree  which  has  been  made,  sub- 
ject to  a  yerj  slight  yariation  which  in  all  probability  is  not  a 
variation  of  any  thing  the  Yice-ChanccUor  intended  in  the  decree, 
but  some  words  may  have  crept  in  per  incuriam  in  drawing  it  up. 
[His  Lordship  here  recapitulated  the  facts  of  the  case  and  pro- 
ceeded.] lender  these  circumstances  the  suit  has  been 
instituted  by  the  bank,  *who,  as  the  holders  of  bills  *447 
drawn  upon  and  accepted  by  Prescott,  allege  that  they  have 
a  right  to  have  the  sum  of  8040/.  admitted  to  be  in  the  hands  of 
the  trustees  applied  in  the  first  instance  in  liquidation  of  the  bills, 
and  not  in  discharge  of  the  ordinary  debts  of  Messrs.  Hargreaves, 
which  were  to  be  liquidated  under  the  trust  deed.  Under  the  trust 
deed  arrangements  were  made  whereby  any  creditor  coming  in 
under  the  deed  was  to  have  Ss.  in  the  pound,  and  the  surplus  was 
to  go  to  the  Messrs.  Hargreaves,  who,  it  was  said,  had  lost  a  very 
large  fortune  in  this  speculation.  The  plaintiff's  demand  may  be 
described  as  being  in  the  nature  of  a  lien  on  this  8040/.,  and  if 
that  sum  should  not  satisfy  his  demand,  he  claims  to  prove  for  the 
residue  under  the  commission,  or  rather  to  be  paid  under  the  trust 
deed  whereby  the  property  of  Messrs.  Hargreaves  is  to  be  adminis- 
tered, just  in  the  same  way  as  if  the  fiat  had  not  been  superseded. 

The  equity  on  which  the  bill  is  framed  rests  upon  the  authority 
of  Ux  parte  Waring ;  (a)  the  principles  established  in  that  case 
have  been  recognized  for  a  period  of  now  nearly  forty  years.  In 
that  case,  which  arose  under  the  two  distinct  bankruptcies  of  Brick- 
wood  k  Co.  and  Bracken  &  Co.,  the  facts  were  these :  Brickwood 
&  Co.  were  bankers.  Bracken  &  Co.  were  customers  of  the  bank. 

in  fall  let  the  same  be  applied  so  far  as  the  same  will  extend  to  paj  and  satisfy 
the  said  bills  pro  rata,  and  in  such  case  let  the  said  respective  proofs  be  reduced 
as  hereinbefore  directed,  and  let  the  said  bill-holders  recexve  dividends  on  the 
residue  of  their  said  proofs  pro  rata  with  the  other  creditors  under  both  the  said 
oonunissions,  the  costs  of  all  parties  to  be  settled  and  taxed  by  the  said  com- 
missioners in  case  the  parties  differ  about  the  same,  and  the  costs  of  the  bill- 
holders  to  be  paid  to  J.  J.,  their  solicitor,  and  the  costs  of  the  assignees  of  Brick- 
wood  &  Co.  to  be  paid  to  A.  B.,  their  solicitor,  and  the  costs  of  the  assignees  of 
Bracken  ft  Co.  to  A.  D.,  their  solicitor.  Orders  in  Bankruptcy,  1816-16,  vol. 
188,  fo.  77. 

(a)  19  Yes.  344 ;  S.  C,  2  Rose,  182. 
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They  were  in  the  habit  of  getting  the  bank  to  accept  largely  for  their 
accommodation,  and  of  depositing  with  the  bank  securities  to 
meet  those  acceptances.  Brickwood  &  Go.  became  bankrupts  in 
the  month  of  July,  1810.  At  the  time  when  they  became  bank- 
rupts they  were  liable  upon  their  acceptances  in  favour  of  Bracken 
&  Co.  to  the  extent  of  24,000?. ;  but  to  meet  those  acceptances 
tliey  held  securities  which  had  been  deposited  with  them  to 

*  448    an  amount  which  need  *  not  be  stated  in  detail,  but  which 

may  be  assumed  on  the  present  argument,  as  the  appellants 
haye  relied  upon  that  circumstance,  to  have  exceeded  24,000/.  In 
less  than  one  month  after  the  bankruptcy  of  Brickwood  &  Co., 
Bracken  &  Co.  also  became  bankrupts.  It  appears  that  the  holders 
of  the  acceptances  proved  against  both  estates,  but  they  said,  We 
are  not  driven  to  take  our  remedy  merely  on  the  proofs  against 
these  two  estates,  we  have  a  right  to  have  applied  in  discharge  of 
our  acceptances  those  securities  that  were  deposited  by  Bracken  & 
Co.  with  Brickwood  &  Co.  to  meet  them.  Bracken  &  Co.  being  the 
principals,  Brickwood  &  Go.  the  sureties.  The  question  seems  to 
have  been  argued  very  fully  and  at  great  length,  and  Lord  Eldon 
held  that  there  was  such  a  right,  —  not,  he  said, "  in  the  nature  of 
a  direct  demand,"  (a)  by  virtue  of  any  distinct  and  independent 
equity  existing  in  the  bill-holders  to  claim  a  lien  on  that  which 
had  been  deposited  by  the  principal  debtor  with  the  surety ;  if 
that  were  so,  they  would  have  had  a  right  at  all  times  upon  the 
bills  so  deposited,  and  to  have  said,  Nobody  shall  deal  with  these 
bills  except  as  we  choose  to  permit,  a  proposition  utterly  untenable. 
But  although  there  was  no  Ken  originally  and  independently  exist- 
ing in  the  bill-holders,  yet  Lord  Eldox  held  that  "  as  the  estate  of 
Brickwood  &  Go.  must  be  cleared  of  the  demand  by  their  accept- 
ances," (6)  the  persons  holding  the  acceptances  were  entitled  to 
be  paid,  as  the  true  way  of  arranging  the  equities  between  the 
estates  which  had  to  be  administered.  The  expression  '^  cleared  " 
implies  that  it  must  be  ascertained  of  what  each  estate  consisted; 
now  the  securities  which  were  in  the  hands  of  Brickwood  &  Co. 
could  not  be  administered  as  part  of  their  estate,  —  they  did  not 
belong  to  them ;  Bracken  &  Co.,  if  they  had  remained  solvent, 

would  have  been  entitled,  on  paying  the  acceptances,  to 

*  449    *  have  had  the  securities  handed  over  to  them ;  and  such 

(a)  2  Rose,  182 ;  see  p.  186.  (5)  19  Yea.  845 ;  see  p.  850. 
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being  their  rights  if  they  had  remained  solvent,  those  rights 
must  be  worked  out,  so  to  speak,  with  respect  to  the  property 
held  by  Brickwood  &  Go.  for  a  particular  purpose.  Lord  Eldon, 
therefore,  on  applying  that  principle  to  the  necessity  of  clearing 
the  two  estates,  and  as  that  could  only  be  done  by  clearing  off  the 
acceptances,  held  that  the  securities  ''  must  be  first  applied  to  the 
discharge  of  those  acceptances  for  the  sake,  not  of  the  bill-holders, 
but  of  the  house  of  Brickwood,  who  had  become  liable  to  them, 
and  had  a  right  to  have  that  liability  cleared  away  before  any 
demand  could  arise  for  the  Brackens : "  JEc  parte  Waring ;  (a) 
that  in  truth  amounted  to  paying  off  the  bill-holders  by  mean^  of 
those  securities  ;  and  the  plaintiff  here  says,  that  is  precisely  the 
equity  on  which  he  relies  in  the  present  suit. 

The  claim  is  resisted  on  two  grounds,  as  I  collect  from  the  very 
able  argument  of  the  appellants'  counsel.  First  it  is  said,  that  the 
principle  established  in  JEx  parte  Waring  (a)  is  a  principle  de- 
pending on  the  fact  of  there  having  been  in  that  case  what  is 
called  (not,  I  think,  very  happily)  a  "double  bankruptcy;" 
meaning,  by  "double  bankruptcy,"  a  case  where  two  distinct 
estates  are  to  be  administered  under  the  operation  of  the  bankrupt 
law,  and  that  the  principle  is  not  applicable  to  a  case  like  the 
present,  where  a  party  seeks  to  enforce  such  an  equity  by  a  suit 
in  this  Court.  Secondly,  it  is  said,  that  the  doctrine,  if  applica- 
ble at  all,  is  at  least  not  applicable  in  the  way  sought  to  be  applied 
in  this  case,  where  the  securities  in  the  hands  of  the  depositees 
are  not  sufficient  to  meet  the  whole  of  the  demand.  With  regard 
to  the  necessity  for  there  being  two  distinct  estates  to  be 
administered  under  the  bankrupt  law,  let  us  *  consider  first  *  450 
what  is  the  position  here.  I  cannot,  however,  conceive  it 
possible  that  if  by  bankruptcy  is  meant  bankruptcy  as  technically 
distinguished  from  insolvency,  there  can  be  any  thing  in  that  state 
of  circumstances  which  is  necessary  to  the  application  of  the  prin- 
ciple. Lisolvency  is  necessary  for  a  reason  that  id  obvious.  In 
the  present  case  there  exists  what  I  think  is  substantially  a  bank- 
ruptcy on  the  part  of  the  Messrs.  Hargreaves.  There  was  tech- 
nically and  literally,  as  well  as  substantially,  a  bankruptcy  in  the 
first  instance,  but  by  arrangement  that  was  superseded,  and  the 
parties  substituted  a  private  mode  of  liquidation,  but  with  an 

(a)  19  Yes.  344;  see  p.  349.    8.  C,  2  Rose,  182. 
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express  and  distinct  proviso  that  all  rights  were  to  be  saved,  and 
administered  exactly  in  the  same  way,  as  if  the  bankruptcy  had 
continued.  So  far,  therefore,  as  the  Messrs.  Hargreaves  are  con- 
cerned, I  think  the  appellants  are  estopped  from  saying  that  there 
is  not  strictly  a  bankruptcy. 

But  then  it  is  said  that  there  is  no  bankruptcy  as  far  as  Prea- 
cott  is  concerned.  There  was  not,  it  is  true,  a  judicial  bankruptcj ; 
but  why  is  it  that  this  principle  is  said  to  be  only  applicable  when 
there  are  two  bankruptcies  ?  Why,  because  if  either  party  (the 
principal  or  the  surety)  is  solvent  there  is  no  room  for  the  appli- 
catiQn  of  the  principle  at  all.  In  such  a  case  no  question  can 
arise  between  the  bill-holders  and  those  who  are  liable  upon  the 
bills.  The  bill-holder  gets  paid  in  full,  either  by  the  principal  or 
the  surety ;  if  he  gets  paid  in  foil  by  the  principal,  of  course  he 
does  not  apply  to  the  surety.  The  principal  then  applies  to  the 
depositee,  the  surety  who  holds  the  securities,  and  says,  I  have 
paid  off  all  this  against  which  the  deposit  was  made  with  you  by 
way  of  indemnity ;  I  have,  therefore,  put  myself  into  a  position 
to  demand  the  securities  back  again.  So,  also,  if  the  principal  is 
insolvent,  and  the  depositee  is  solvent,  the  question  does 
*  461  not  arise  because  the  bill-holder  then  comes  *  on  the  de- 
positee. It  is  no  answer  for  him  to  say  he  was  only  suretj ; 
if  he  is  solvent  he  pays  in  full,  but  then  he  clearly  has  a  right  to 
indemnify  himself  by  means  of  the  deposit  as  far  as  it  will  extend. 
Therefore  it  is  in  a  sense  quite  accurate  to  say  that  such  questions 
arise  only  in  the  administration  of  two  bankrupt  estates;  the 
question  can  alone  arise  where  there  are  two  estates,  that  of  the 
principal  and  surety,  both  insolvent,  and  coming  therefore  under 
a  forced  administration.  But  whenever  that  state  of  things  does 
arise,  and  whenever  two  estates  are  to  be  administered  by  some 
via  majory  it  is  perfectly  immaterial  whether  such  administration 
is  to  be  under  the  jurisdiction  of  the  Court  of  Chancery,  or  of  the 
Courts  of  Bankruptcy  or  Insolvency ;  exactly  the  same  principle 
becomes  applicable.  If  it  were  not  so,  the  strange  anomaly  would 
arise  that  the  property  of  the  depositor,  instead  of  going  as  it 
ought  to  pay  his  debts.  Would  actually  be  applied  in  payment  of 
the  debt  of  the  depositee.  It  appears  to  me,  therefore,  obvious 
that  if  Lord  Eldon  did  use  any  expression  that  could  lead  to  the 
inference  that  there  must  be  two  distinct  bankruptcies  before  the 
principle  was  applicable,  it  was  only  because  bankruptcy  was  then 
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in  his  contemplation,  not  that  he  meant  it  should  be  technicallj 
bankruptcy.  As  I  have  said,  there  must  be  an  administration  of 
two  estates,  both  insolvent,  before  this  equity  of  persons  who 
have  no  distinct  equity  of  their  own,  but  which  is  enforced  through 
the  medium  of  the  equity  of  other  parties,  can  by  possibility  arise. 
It  appears  to  me  that  state  of  things  did  arise  here.  In  the 
Messrs.  Hargreaves'  case  there  was  clearly  what  must  be  treated 
in  every  respect  as  actual  bankruptcy :  and  in  regard  to  Prescott's 
estate  there  is  virtually  the  same  thing ;  at  the  time  of  his  death 
his  estate  was  totally  insolvent ;  it  must,  therefore,  be  regarded 
just  in  the  same  light  as  that  of  a  certificated  bankrupt ;  and 
all  the  equities  attaching  *  on  it  must  be  carried  into  effect,  *  452 
just  in  the  same  way  as  if  it  was  an  estate  administered 
in  the  course  of  the  process  of  bankruptcy  or  insolvency,  or  in  any 
other  mode  of  administering  an  insolvent  estate. 

The  second  objection  (which  also  presented  itself  to  my  mind 
before  it  was  urged  in  the  argument)  is  one  which,  I  confess, 
struck  me  at  the  time  as  possessing  considerable  weight,  though 
I  have  now  satisfied  myself  to  the  contrary.  It  is  this,  —  it  was 
said  that  in  Hx  parte  Waring  (a)  the  deposited  securities  were 
more  than  sufficient  to  pay  the  bill-holder,  and  therefore  the  equity 
was  got  at  in  that  way.  It  was  said  that  the  bill-holders  had 
applied  to  the  depositors.  Bracken  &  Co.,  who  had  paid  them  in 
fuU,  and  that  they.  Bracken  A  Co.,  had  by  that  means  got  back 
the  whole  of  the  short  bills  which  they  had  deposited.  The  short 
bills  when  realized  proved  more  than  sufficient  to  pay  the  whole 
of  Brickwood  A  Go.'s  acceptances,  and  therefore  it  was  necessary 
for  Bracken  &  Co.'s  security  that  this  operation  should  have  been 
gone  into,  because  they  otherwise  could  not  have  got  back  the 
surplus  value  of  the  short  bills  deposited.  It  was  argued  that  that 
equity  was  got  at  on  the  assumption  that  the  bill-holders  stood  in 
the  position  of  the  surety,  and  only  through  the  medium  of  the 
principal  debtors,  Bracken  &  Co.,  who  had  made  the  deposit. 
Therefore  it  was  said  that  such  an  equity  could  not  be  applied  in 
this  case,  because  here  you  cannot  take  the  goods  which  were 
deposited  out  of  the  hands  of  the  depositees  without  indemnifying 
them ;  that  is,  without  paying  the  bills  in  full,  which,  if  (as  in  the 
present  case)  the  deposits  are  insufficient  for  the  purpose,  is  not 

(a)  19  Yes.  344 ;  S.  C,  2  Rose,  182. 
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to  be  contemplated.    I  confess  I  was  at  first  a  good  deal  struck 

with  that  argument.     With  the  view  of  ascertaining  exactlj 
*  453    what  was  done  in  Ex  parte  Waring ^  (a)  and  *  whether  the 

order  as  drawn  up  in  that  case  would  throw  light  upon  the 
subject,  we  sent  for  the  order  itself.     It  may,  I  think,  be  inferred 
from  the  judgment  in  the  report  of  that  case,  that  the  securities 
deposited  were  more  than  sufficient  to  satisfy  the  bills.    I  do  not 
know  that  that  distinctly  appears  in  the  report,  but  whether  it  was 
so  or  not  is  immaterial,  because  the  order  itself  (which  I  must 
assume  was  very  fully  considered,  for  Lord  Eldon  directed  the 
attention  of  Mr.  Cooke  to  the  mode  in  which  it  was  to  be  drawn 
up)  distinctly  provided  for  the  case  of  the  short  bills  deposited 
either  being  equal  or  more  than  sufficient,  or  being  insufficient; 
and  expressly  provided  that,  if  insufficient,  the  parties  holding  the 
acceptances  were  to  prove  for  the  deficiency.     Is  that  at  all  sur- 
prising when  we  consider  the  case  a  little  more  closely  ?    That 
of  necessity  must  be  the  equity ;  because,  when  as  in  the  present 
case  the  goods  were  deposited  under  circumstances  that  the  parties 
with  whom  they  were  deposited  had  a  right  to  hold  them  as  secu- 
rity, it  is  to  be  observed  that  from  the  nature  of  the  transaction 
it  was  meant  either  by  express  contract,  or  in  the  ordinary  course 
of  dealing  with  the  property,  that  it  should  be  turned  into  mouej  : 
when  that  is  done  it  is  absurd  to  speak  of  holding  8000Z.  by  way 
of  security  for  being  paid  16,000Z.     That  is  not  the  course  of 
dealing.     When  it  is  once  said  that  goods  or  bills  are  deposited 
by  way  of  security  on  a  contract  that,  when  the  proper  time  arrives, 
those  securities  are  to  be  realized  and  turned  into  money,  what  is 
necessarily  meant  is  that  the  money  is  then  to  be  applied,  just  as 
property  sold  under  a  power  of  sale  in  a  mortgage  is  to  be  applied, 
in  liquidating  the  demands  for  which  it  is  a  security  if  sufficient; 

if  not  sufficient,  in  liquidating  such  demands  pro  tanto, 
*454        It  seems  to  me,  therefore,  that  the  circumstance  of  *tiie 

proceeds  of  the  remittances  here  not  being  sufficient  does 
not  at  all  vary  the  equity  of  the  case,  but  that  the  right  of  the  bill- 
holders  is  just  as  it  would  be  if  the  securities  had  been  more  than 
sufficient  to  satisfy  their  bills,  as  it  was  held  in  the  case  of  & 
parte  Waring^  (a)  if  there  the  securities  had  been  insufficient 
The  plaintiff  and  those  on  whose  behalf  he  sues  are  entitled  to 

(a)  19  Yes.  344 ;  S.  C,  2  Rose,  1S2. 
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have  what  is  in  'specie,  namely,  the  8040Z.,  applied  in  the  first 
instance  in  liquidating  their  demands,  and  following  the  principle 
of  JSx  parte  Waring ^  (a)  tliey  are  to  be  at  liberty  to  prove  for  the 
deficiency. 

We  propose  to  leave  the  decree  substantially  as  it  was,  except 
that  after  declaring  the  rights  of  the  parties  in  the  way  in  which 
the  Vice-Chancellor  has  declared  them,  the  decree  as  drawn  up 
now  goes  on  "  without  prejudice  to  the  right  or  title  of  the  said 
plaintiff  and  the  other  holders  of  such  bills  to  have  and  receive 
the  sum  of  3804Z.  159.  6(2.,  the  residue  of  such  moneys  "  (that  is, 
the  property  sold  before  the  bankruptcy  on  which  they  clearly  have 
no  claim),  '^  or  a  composition  of  Sa.  in  the  pound  in  respect  of  the 
same."  We  think  that  part  of  the  decree  must  be  varied  by  substi- 
tuting a  clause  to  the  effect  that  the  decree  is  to  be  without  preju- 
dice to  the  parties  making  such  claim  for  the  balance  as  they  may 
be  entitled  to  under  the  trust  deed,  in  order  to  exclude  the  notion 
tliat  they  can  prove  for  any  thing  more  than  the  balance. 

Thb  Lord  Justice  Knight  Bruce.  —  How  this  case  would  have 
stood  if  Mr.  Prescott  had  not  died  insolvent  before  the  bankruptcy 
of  the  firm  of  Hargreaves,  I  think  it  unnecessary  for  me  to  give 
an  opinion;  for  it  is  an  admitted  fact  that,  before  the  bank- 
ruptcy, Mr.  Prescott  had^died  insolvent.  It  may,  perhaps, 
*be  material  also  to  bear  in  mind  that  of  the  goods  of  *455 
which  the  proceeds  are  now  in  question,  none  had  been  sold 
before  the  bankruptcy.  A  portion  of  these  goods  was  specifically 
in  the  possession  of  the  firm  of  Hargreaves  before  and  at  the  time 
of  the  bankruptcy.  The  other  portion  was  never  so,  but  reached 
the  hands  of  the  assignees  after  the  bankruptcy,  and  was,  with 
the  other  portion,  sold,  not  by  them,  but  by  the  trustees  under  the 
composition  deed,  and  the  sale  took  place  without  the  participation, 
authority,  or  consent  of  any  personal  representative  of  Mr.  Pres- 
cott, although  not  one  of  the  bills  in  question  drawn  by  the  firm 
of  Hargreaves  (as  sureties  in  effect  for  Prescott)  had  or  has  been 
paid.  Not  only,  however,  does  neither  of  the  defendants,  Mr.  and 
Mrs.  Growder  (that  lady  being  now  the  personal  representative  of 
Mr.  Prescott),  oppose  the  claim  made  in  this  suit  by  the  plaintiflb, 
but  Mr.  Growder  also,  who,  as  the  husband  of  the  administratrix, 

(a)  19  Yes.  344;  S.  G.,  2  Rose,  162. 
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is  substantially  the  administrator,  disclaims  all  interest  in  iiie 
matters  in  the  bill  mentioned. 

By  the  express  contract  of  the  appellants  with  the -plaintiffs,  the 
rights  of  the  plaintiffs  in  respect  of  the  subject  in  dispute  are  to  be 
considered  and  dealt  with  as  if  the  bankruptcy  had  not  been 
annulled,  but  had  proceeded  and  were  still  in  force. 

The  question  therefore  is,  what  would  have  been  the  rights— 
the  enforceable  rights  —  of  the  plaintiff  if  the  bankruptcy  had  con- 
tinued? And  that  point  cannot  properly  be  considered  without 
ascribing  to  the  assignees  the  sale  in  effect  made  by  the  trustees. 
It  must,  therefore,  for  every  purpose,  be  taken  as  if  the  assignees, 
continuing  to  be  assignees,  had  sold  the  goods  in  the  manner 

already  mentioned  in  which  the  trustees  did  sell  them. 
*  456        *  That  being  so,  can  there  be  any  reasonable  doubt  on 

the  part  of  any  person  conversant  with  the  doctrines  or 
practice'  of  this  Court  as  to  what  would  have  been  the  remedy 
administered  in  bankruptcy  if  a  petition  in  the  bankruptcy  had 
been  presented  by  the  present  plaintiiOk  ?  In  every  possible  view 
the  plaintiffs  could  be  creditors  imder  the  bankruptcy,  and  have 
a  right  to  be  heard  before  the  Court  in  bankruptcy  for  the  purpose 
of  procuring  and  securing  a  due  administration  of  the  bankrupt's 
estate.  Could  it  be  consistent  with  a  due  administration  of  the 
bankrupt's  estate  that  the  proceeds  of  the  goods,  sold  in  the 
manner  I  have  mentioned,  should  be  oiiherwise  applied  than  for 
the  purpose  of  paying  the  bills  so  far  as  those  proceeds  would 
extend  ?  It  would  have  been  a  disgrace  to  the  administration  of 
justice  if  any  substantial  difficulty  could  have  been  reasonably  sug- 
gested on  such  a  point.  Of  course  they  had  a  right  to  present  a 
petition ;  and  of  course  the  effect  of  presenting  it  would  have  been 
to  ascribe  and  apply  the  clear  proceeds  of  the  goods  sold  after  the 
bankruptcy  to  the  payment  of  the  bills,  so  far  as  those  proceeds 
would  extend,  with  liberty  to  prove  for  the  difference. 

But  (as  I  have  already  said,  and  as  the  Lord  Chancellor  has 
stated)  by  express  contract  the  rights  are  to  be  dealt  with  as  in 
the  case  of  a  bankruptcy.  I  confess  that  to  my  apprehension  a 
clearer  cause,  not  only  in  point  of  common  sense  and  common 
honesty,  but  in  point  of  equity,  has  not  often  been  brought  before 
a  Court  of  justice.  The  decree  therefore  is  substantially  right ; 
right  probably  on  every  point  submitted  to  the  Vice-Chancellor, 
and  which  the  Yice-Chancellor  meant  to  decide,  and  only  to  be 
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varied  in  that  slight  and  verbal  manner  to  which  his  Lordship  has 
alluded. 

*I  suppose  the  Lord  Chancellor  to  intend  that  this  should    *  457 
not  vary  the  costs,  but  that  the  appellants  should  pay  the 
costs  of  the  appeal.    In  that  view  I  entirely  concur. 

The  Lobd  Justice  Turner.  —  If  it  had  been  necessary  in  this 
case  to  determine  the  question  whether  the  bill*holders,  the  plain- 
tiffs, had  a  separate  and  independent  right  to  sue  in  respect  of 
these  matters,  I  certainly  should  have  hesitated  a  long  time  before 
I  shotdd  have  affirmed  that  right,  and  should  a^  all  events  have 
desired  further  time  to  consider  the  question.  But  this  deed  which 
regulates  the  rights  between  these  parties  contains  an  express 
proviso  that  every  thing  in  respect  of  these  matters  shall  be  adjii- 
dicated  upon  as  if  the  fiat  in  bankruptcy  had  proceeded ;  and  that 
therefore  brings  the  case  directly  within  the  doctrine  of  Ux  parte 
Waring.  Now,  the  order  in  JEc  parte  Waring  is  distinct  to  this 
effect,  that  if  the  securities  in  the  hands  of  Brickwood  &  Co.  were 
insufficient  to  pay  the  bill-holders,  the  bill-holders  should  prove 
against  the  estate  of  Brickwood  &  Co.  and  Bracken  &  Co.  for  the 
amount  of  the  difference.  Therefore  Ihat  order  seems  to  settle 
the  rights  between  the  parties. 

It  is  said,  however,  that  the  order  is  not  consistent  with  what 
fell  from  Lord  Eldon  in  his  judgment  in  the  case.  It  is  impossible 
to  suppose  that  an  order  of  so  much  importance  and  so  well  con- 
sidered by  Lord  Eldon  could  possibly  have  passed  per  incuriam ; 
and  I  am  by  no  means  satisfied  that  the  order  is  not  in  every 
respect  well  founded  in  practice,  and  in  right,  and  in  law :  for  the 
plain  fact  is,  that  the  estate  which  is  bound  to  indemnify  does  in 
truth  pay  by  virtue  of  the  proof  against  it  as  much  as  can  possibly 
be  paid  by  it. 

*  Then  it  is  said  it  is  necessary  there  should  be  two  bank-  *  468 
rupts,  or  two  bankrupt  estates,  in  order  to  bring  into  action 
the  rule  laid  down  in  JSz  parte  Waring.  The  answer  to  that  argu- 
ment is,  that  there  are  in  truth  one  bankrupt  and  one  utterly  insol- 
vent estate,  and  it  can  make  no  difference  in  the  application  of  the 
rule  that  the  one  estate  is  to  be  administered  in  bankruptcy,  and 
the  other  is  an  insolvent  estate,  to  be  administered  through  the 
medium  of  the  Court  of  Chancery.  The  principle  on  which  this 
rule  is  founded  appears  to  me  to  be  this.    There  are  two  parties 
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liable  on  the  hills  of  exchange.  One  of  those  parties  holds  secu- 
rities for  the  payment  of  the  bills.  The  other  party  has  a  right  to 
insist  that  the  f)roperty  held  as  security  shall  be  applied  to  the 
payment  of  the  bills.  He  may  sue  in  equity  for  the  purpose  of 
enforcing  that  right.  If  he  does,  the  security  must  be  applied 
accordingly.  It  cannot  be  applied  for  the  benefit  of  the  general 
creditor  of  the  party  who  is  bound  to  indenmify,  because  the  party 
who  is  to  be  indemnified  has  a  right  and  an  interest  in  the  appli- 
cation of  it  to  the  indemnity  which  he  has  stipulated  for ;  and  the 
consequence  therefore  is,  that  the  proceeds  of  it  must  be  applied, 
not  to  the  general  creditors  of  the  party  who  is  indemnified,  but  to 
the  demand  which  is  indemnified  against.  It  seems  to  me  that 
this  principle  must  apply  equally  whether  there  are  two  estates  to 
be  administered  in  bankruptcy,  or  one  in  bankruptcy  and  one  in 
the  Court  of  Chancery. 

I  think  therefore  that  the  decree  is  quite  right  with  the  alterar 
tion  that  has  been  suggested. 


•  469  ♦  In  the  Matter  of  The  SEA,  FIRE,  AND  LIFE  ASSUR- 
ANCE COMPANY,  and  of  The  JOINT-STOCK  COM- 
PANIES WINDING-UP  ACTS,  1848  and  1849. 

GREENWOOD'S  CASE. 

1S54.    Febmarj  15,  22.     March  1,  S.     Before  the  Lord  Chancellor  Lord 

Crakworth  and  the  LoRi>8  Justices. 

A  company  completelj  registered  under  the  proTisions  of  the  Joint-stock  Com- 
panies Registration  Act  (7  &  8  Vict,  c  110),  was  ordered  to  be  wound  ap: 
yarious  proceedings  were  taken  to  get  in  the  assets,  but  without  success: 
costs  were  incurred,  and  at  last  it  became  necessary  to  provide  the  official 
manager  with  funds  to  pay  these  costs  and  to  prosecute  his  duties  generaUy: 
for  this  purpose  a  call  was  made  on  all  persons  without  distinction  whose 
names  were  on  the  list  of  contributories,  some  haying  paid  and  some  having 
not  paid  the  original  deposits  on  their  shares :  Hdd^  on  an  application  to 
discharge  the  call,  by  one  of  the  persons  who  had  paid  his  original  deposit, 
that  the  call  was  properly  made.^ 

»  See  cases  cited  in  note  to  Gay's  Case,  1  De  G.,  M.  &  G.  347;  Pridiard's 
Case,  6  De  G.,  M.  &  G.  484;  Underwood's  Case,  6  De  G.,  M.  &  G.  677; 
Royal  British  Bank  v.  Turquand,  5  £11.  &  Bl.  248,  260. 
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Gaj's  Case,  1  De  G.*  M.  &  G.  847,  observed  upon. 

The  Court  would  not  be  inclined  to  interfere  with  a  call  properly  made  merely 
on  the  ground  that  the  amount  had  been  estimated  at  too  large  a  sum. 
8  emblem 

On  a  question  raised  that  by  one  of  the  clauses  of  the  deed  of  settlement  of  the 
company  the  liability  of  the  shareholders  to  third  parties  was  limited  to  the 
amount  of  their  shares :  Held,  that  such  could  not  be  the  real  meaning  of 
the  clause,  baring  regard  to  the  powers  conferred  by  the  other  clauses  of  the 
deed  for  the  conduct  of  the  business  of  the  company. 

Supposing,  howeyer,  that  the  meaning  of  the  clause  had  been  to  limit  the  liability 
as  to  third  parties :  Held,  that  the  creditors  of  the  company  would  not,  by 
the  operation  of  the  clause  and  of  the  Joint-stock  Companies  Registration 
Act,  lose  their  right  to  proceed  against  the  shareholders  beyond  the  amount 
of  their  shares.' 

The  general  liability  of  partners  to  creditors  is  not  materially  affected  by  the 
provisions  of  the  Joint-stock  Companies  Registration  Act :  the  effect  of  the 
2dth  and  66th  sections  considered. 

The  decisions  in  Ridley  v.  The  Plymouth  Grinding  <md  Baking  Company,  2 
£xch.  Rep.  711,  The  Kingshridge  Flour  Mill  Company  v.  The  Plymouth 
Grinding  and  Baking  Company,  2  Exch.  Rep.  718,  and  Smith  v.  The  Hull 
Olass  Company,  8  C.  B.  Rep.  668, 11  C.  B.  Rep.  897,  observed  upon. 

This  was  an  appeal  by  the  official  manager  from  the  decision  of 
Vice-Chancellor  Stuabt,  reported  in  the  second  volume  of  Messrs. 
Smale  and  Giffard's  Reports,  page  95.  Without  repeating  the 
facts,  which  will  be  found  there  fully  stated,  it  may  be  suffi- 
cient to  mention  that  the  company,  which  was  formed  with 
a  capital  of  *  100,000/.,  divided  into  shares  of  11,  each,  was  *  460 
completely  registered  under  the  Act  7  &  8  Vict.  c.  110, 
and  a  deed  of  settlement  was  duly  executed.  The  company  was 
being  wound  up,  under  an  order  dated  the  1st  June,  1850.  Many 
of  the  shareholders  had  not  paid  up  the  amount  due  on  their 
shares ;  and,  the  official  manager  not  having  been  able  to  obtain 
any  assets,  it  became  needful  to  provide  funds  to  meet  the  costs 
and  charges  of  the  proceedings  under  the  order.  For  this  pur- 
pose a  call  of  1/.  per  share  was  made  by  the  Master  on  all  the 
contributories  generally  ;  and  Mr.  Greenwood,  whose  name  was 
included  in  the  list  of  contributories  as  the  owner  of  twenty-five 
shares,  in  respect  of  which  he  had  paid  the  full  amount  due, 

*  See  Jones  o.  Sisson,  6  Graj,  288 ;  Fayette  Mut.  Fire  Ins.  Co.  v.  Fuller,  8 
Allen,  27 ;  People^s  Mut.  £q.  Fire  Ins.  Co.  Pet.,  9  Allen,  819 ;  In  re  Contract 
Corporation,  L.  R.  2  Ch.  Ap.  95. 

*  See  2  Lindley  Partn.  (Eng.  ed.  1860)  lUl ;  In  re  Professional  Life  Ass. 
Co.,  L.  R.  3  Cb.  Ap.  167 ;  In  re  Albert  Life  Ass.  Co.,  L.  R.  9  £q.  706. 
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appealed  against  the  call.  (The  form  in  which  the  call  was  made, 
and  the  terms  of  the  motion  to  discharge  it,  are  noticed  in  the 
judgment  of  the  Lord  Justice  Knight  Bruce,  in/ra,  pp.  484,  485, 
486.)  The  Vice-chancellor  discharged  the  call;  and,  holding 
that  the  d^ed  of  settlement  of  the  company  limited  the  liability  of 
the  shareholders  to  the  amount  of  their  shares,  intimated  his 
opinion  to  be  that  the  shareholders  who  had  paid  the  full  amount 
due  in  respect  of  their  shares  were  not  liable  for  the  debts  of  the 
company,  or  for  the  call. 

The  order  of  the  Vice-Chancellor  was  in  the  following  terms : 
*'  Upon  hearing  the  deed  of  settlement  of  the  said  company,  and 
the  proceedings  on  the  file  in  the  said  Master's  office,  and  the 
books  of  the  said  company  read,  and  what  was  alleged  by  the  said 
counsel  for  the  said  William  Greenwood,  and  the  official  manager, 
this  Court  doth  order  that  the  order  made  in  this  matter  by  the 
Master  charged  with  the  winding  up  of  the  said  company  bearing 
date  the  20th  day  of  June,  1853,  be  discharged.  And  it  is  ordered 
that  the  official  manager  do  on  or  before  the  11th  day  of  March 
next  repay  to  the  said  William  Greenwood,  and  all  other 
*  461  persons  who  had  *  paid  one  pound  per  share,  being  their 
proportion  of  the  capital  according  to  the  deed  of  settle- 
ment, the  moneys  received  by  him  for  calls  in  pursuance  of  the 
said  order.  And  it  is  ordered  that  the  said  Master  do  revise  the 
list  of  contributories  of  the  said  company,  so  as  to  distinguish  and 
put  in  a  separate  class  those  of  the  said  contributories  who  have 
paid  the  said  one  pound  per  share,  being  their  proportion  of  the 
capital  of  the  said  company,  from  those  who  have  not  paid  the 
same.  And  this  Court  doth  declare  that  the  creditors  of  the  said 
company  have  not  established  against  the  contributories  of  the 
said  company  any  liability  for  payment  of  the  debts  beyond  the 
amount  of  the  capital  paid  or  payable  by  each  shareholder  therein 
according  to  the  deed  of  settlement  of  the  said  company.  And 
it  is  ordered  that  the  Master  do  proceed  to  wind  up  the  afTairs  of 
the  said  company  having  regard  to  the  aforesaid  directions  and 
declaration." 

From  this  order  the  official  manager  appealed,  and  the  case 
came  on  to  be  argued  before  the  full  Court  of  Appeal. 

Mr.  Daniel^  in  support  of  the  appeal.  —  The  Vice-Chancellor 
decided  Uiis  case  on  the  ground  that  the  eighty-ninth  clause  of  the 
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company's  deed  limited  the  liability  of  the  shareholders  as  to  third 
parties,  and  that  the  Joint-stock  Companies  Registration  Act  (7  & 
8  Vict.  c.  110)  operated  as  a  notice  of  that  limited  liability  to  all 
parties  dealing  with  the  company,  so  that  in  fact  the  clause  might 
be  considered  as  imported  into  every  contract  made  by  the  com- 
pany.   The  appellant,  on  the  contrary,  submitted  that,  according 
to  the  true  construction  of  the  deed,  no  such  limited  liability  as 
that  contended  for  was  intended,  but  even  if  it  were,  such  a 
provision  could  only  affect  the  members  of  the  company 
*  inter  »e,  and  could  in  no  way  be  imported  into  contracts    *  462 
with  third  parties.    The  Act  was  never  intended  to  have 
the  operation  attributed  to  it  by  the  Vice-Chancellor,  as  was  con- 
clusively shown  by  the  terms  of  the  twenty-fifth  section  providing 
for  the  incorporation  of  Joint-stock  Companies,  which  expressly 
declares  that  such  company  shall  continue  so  incorporated  until  it 
shall  be  dissolved  and  all  its  affairs  wound  up,  '^  but  so  as  not  in 
anywise  to  restrict  the  liability  of  any  of  the  shareholders  of  the 
company  under  any  judgment,  decree,  or  order  for  the  payment 
of  money  which  shall  be  obtained  against  such  company  or  any  of 
the  members  thereof  in  any  action  or  suit  prosecuted  by  or  against 
such  company  in  any  Court  of  Law  or  Equity  ;  but  every  such  share- 
holder shall  in  respect  of  such  moneys,  subject  as  after  mentioned, 
be  and  continue  liable  as  he  would  have  been  if  the  said  company 
had  not  been  incorporated."    The  liability  of  a  shareholder  in  a 
company  constituted  under  that  statute  did  not  differ  from  that 
of  a  shareholder  in  a  company  at  common  law.     Thompson  v. 
Hie  Universal  Salvage  Company,  (a)  Wordsworth's  Law  of  Min- 
ing, &c.,  and  General  Joint-stock  Companies,  p.  92,  ed.  6.    The 
decision  in  Lord  TeUbofs  Case  (6)  had  been  relied  on  before  the 
Tice^hancellor,  but  there  the  individual  liability  of  the  share- 
holders was  excluded  by  the  express  terms  of  the  contract.     With 
regard  to  the  call,  the  official  manager  had  made  out  before  the 
Master  a  clear  case  of  necessity,  and  any  inequality  of  payment, 
which  there  might  apparently  be  as  between  the  different  share- 
holders, would  be  set  right  by  the  ordinary  balance  order.    The 
principle  laid  down  in  Preece  and  Evanses  Case  (<?)  would  govern 
the  present.     [He  referred  to  the  fourth,  sixteenth,  thirty-first, 

(a)  3  Exch.  310.  (c)  2  De  G.,  M.  &  6.  874. 

(6)  6  De  6.  &  S.  386. 
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thirty-second,  thirty-third,  thirty-fourth,  thirty-sixth,  thirly- 

♦  463    *  seventh,  thirty-eighth,  forty-third,  forty-fourth,  (a)  forty- 

fifth,  eighty-ninth,  (b)  and  ninety-fourth  clauses  of  the 
company's  deed  of  settlement.] 

Mr.   Wtlles J  on  the  same  side. — He  cited,  as  to  the  rights  of 

creditors  at  common  law  in  reference  to  the  provisions  of  the 

Winding-up  Acts,  Marson  v.  Lund^  (c)  Preseott  v.  Hadow ;  (d)  and 

as  to  the  possibility  of  shareholders  limiting  their  liability  to  the 

creditors,  Fumivall  v.  CoambeSf  (c)  ffaUett  v.  DowdaU.  (j) 

*  464    *  He  submitted  that  tlie  eighty-ninth  clause  of  the  deed 

carried  the  matter  no  further  tlian  the  ordinary  form  of 
these  deeds  always  did ;  that  it  created  no  contract  of  limited  lia- 
bility with  third  parties ;  and  that  to  hold  it  to  do  so  was  inconsis- 
tent with  the  powers  given  by  the  thirty-third,  forty-fifth,  and  other 
clauses  of  the  deed. 

Mr.  Roxburgh^  on  the  same  side.  —  He  submitted,  dn  the  ques- 

(a)  This  clause  was  as  follows :  "44.  That  the  directors  shall,  and  they 
are  hereby  authorized  to  make  and  issue,  indorse  and  accept,  in  the  name  of  and  * 
on  account  of  the  company,  such  bills  of  exchange  ahd  promissory  notes  ss  they 
may  think  expedient,  provided  that  the  total  amount  of  such  bills  and  notes  doe 
at  any  one  time  shall  not  exceed  the  sum  of  100,000/. ;  and  all  such  bills  and 
notes,  and  no  other,  shall  be  binding  on  the  company  and  on  the  shareholders 
and  each  of  them  to  the  extent  of  the  respective  shares  held  by  them  in  tiie 
capital  stock  of  the  company,  and  no  further  or  otherwise." 

(6)  This  clause  was  as  follows:  "89.  That,  on  and  after  complete  registra- 
tion of  the  company,  there  shall  be  paid  by  the  shareholders,  on  execution  by 
them  of  these  presents,  or  any  deed  of  accession  thereto,  or  duplicate  thereof,  in 
full  of  all  future  calls  and  instalments,  the  whole  of  the  sum  or  sums  representing 
the  amount  of  their  subscription  towards  the  capital  stock  of  the  company,  at 
and  after  the  rate  of  20s,  in  the  IL  on  the  declared  value  of  each  share;  and 
that,  on  payment  thereof  within  the  time  hereinafter  limited  for  the  same,  no 
further  call  shall  be  made  on  any  shareholder  in  respect  of  the  share  or  shares 
subscribed  for  or  held  by  him  under  the  provisions  of  these  presents ;  and  that 
every  shareholder  shall  be  entitled  to  receive  from  the  company  interest  at  and 
after  the  rate  of  52.  per  cent  per  annum,  payable  half-yearly  (irrespective  of  any 
profits  to  be  declared  on  the  capital  of  the  company  in  manner  hereinbefore 
directed),  in  proportion  to  and  pro  rata  for  the  number  and  amount  of  shares  in 
the  capital  stock  subscribed  for  and  actually  paid  up  by  him/' 

(c)    13  Q.  B.  664 ;  16  Q.  B.  344. 

Id)  5  Exch.  726. 

(e)  6  Scott,  N.  R.  622 ;  6  M.  &  Gr.  736. 

Ig)  21  Law  J.,  Q.  B.  98. 
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tion  of  the  call,  that  it  was  necessary  to  enable  the  official  manager 
to  proceed  with  his  duties,  and  that  the  Master  had  exercised  a 
sound  discretion  in  the  order  which  he  had  made. 

Mr.  D.  Power  appeared  for  a  creditor  of  the  company,  and 
desired  permission  to  address  the  Court  in  support  of  the  appeal, 
but  their  Lordships  thought  he  was  not  entitled  to  be  heard. 

Mr.  Elmileyy  for  Mr.  Greenwood,  and  in  support  of  the  order  of 
the  yice-Chancellor.  —  It  is  submitted  that  neither  at  law  or  in 
equity  is  Mr.  Greenwood  liable  for  this  call,  and  that,  having  paid 
up  the  full  amount  due  on  his  shares,  he  has  discharged  all  that 
he  is  liable  for,  both  to  his  fellow-shareholders  and  also  to  the^ 
creditors  of  the  company.    According  to  the  true  construction  of 
the  deed,  the  directors  of  the  company  have  no  authority  to  render 
the  members  who  have  paid  up  what  is  due  on  their  shares  liable 
to  creditors ;  and  third  parties  dealing  with  the  directors  are  as 
much  bound  by  the  deed  as  if  they  had  actually  executed  it.    This 
is  not  the  case  of  an  ordinary  partnership ;  it  is  a  partnership 
formed  under  the  provisions  of  the  Act  7  &  8  Vict.  c.  110,  and 
the  object  of  that  Act  was  to  do  away  with  all  questions  of  implied 
authority  in  the  directors,  and  to  give  them   an  express 
authority  ♦  to  act  on  behalf  of  the  whole  body,  providing  at    *  465 
the  same  time  that  all  persons  dealing  with  them  should 
have  notice  of  this  authority.    The  preamble  of  the  statute,  and 
the  provisions  made  in  the  seventh  section  and  in  schedule  A  in 
reference  to  the  deed  of  settlement,  show  the  intention  to  be  to 
afford  the  fullest  means  to  persons  dealing  with  companies  formed 
under  the  Act  of  knowing  the  terms  on  which  they  are  so  dealing ; 
and  of  these  terms  a  creditor  is  bound  to  take  notice.    Alexander 
V.  Mackenzie,  (a)    The  words  of  the  twenty-fifth  section  have  been 
referred  to  on  the  other  side,  as  showing  that  it  was  not  intended 
to  limit  the  liability  of  shareholders  ;  but  all  that  is  there  meant 
is  to  provide  that  the  liability  under  any  judgment  or  decree,  what- 
ever it  be  when  it  is  once  ascertained,  is  not  to  be  limited  by  the  Act : 
but  the  liability  itself  is  not  there  defined ;  that  must  depend  upon 
contract,  and  contract  alone.    The  effect  of  the  Act  is  to  provide  that 
all  contracts  must  be  made  with  the  directors,  and  to  give  notice  to 

(a)  6  C.  B.  766. 
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all  persons  dealing  with  the  directors  of  the  extent  of  the  authoriiy 
which  those  directors  have.  [He  referred  to  the  eighteenth,  sixty- 
sixth,  sixty-seventh,  and  sixty-eighth  sections  of  the  Act,  and  to 
Lord  Talbot^ s  Case,  (a)]  With  regard  to  authority,  although  there 
is  no  decision  on  the  point,  several  Judges  have  expressed  opinions 
in  conformity  with  the  view  now  contended  for.  [He  here  referred 
to  the  judgments  of  Sir  John  Jervis  and  Mr.  Justice  Maule  in 
Smith  V.  The  Hull  GHass  Company^  (6)  to  Mr.  Baron  Parke's 
judgment  in  Ridley  v.  The  Plymouth  Qrinding  and  Baking  Com- 

pany^  (jd)  and  to  Mr.  Baron  Alberson's  judgment  in  HaUett 
♦  466    V.   Dowdall.  (rf)]     The  present  case  falls  clearly  *  within 

the  principles  of  Lord  Talbofs  Case,  (a)  It  was  said  on 
the  other  side,  that  to  limit  the  liability  under  the  eighty-ninfh 
clause  would  be  inconsistent  with  the  powers  given  to  raise  money, 
Ac,  by  other  clauses  in  the  deed ;  but  those  powers  have  reference 
only  to  pledging  the  property  of  the  company,  and  not  to  the 
individual  credit  of  each  shareholder.  The  call  for  costs  was  pre- 
mature, because  there  were  contributories  who  had  not  paid  up 
what  was  due  from  them  originally  on  their  shares.  Sunter*9 
Casey (^e")  Q-ay^s  Case.(^g) 

Mr.  W.  Bovilly  on  the  same  side.  —  Assuming  that  imder  the 
deed  the  liability  of  the  members  of  this  company  is  limited,  and 
assuming  the  decision  in  HaUett  v.  Dowdall  (d)  to  be  law,  the 
result  must  be  the  same  as  if  the  deed  was  incorporated  into  each 
contract  entered  into  with  the  company,  and  that  the  creditor  had 
therefore  express  notice  of  the  restricted  liability.  In  re  The 
Worcester  Com  Hxchange  Company.  (A)  Any  person  dealing  with 
the  directors  of  a  joint-stock  company  knows  that  he  is  dealing 
with  persons  acting  under  special  authority,  and  he  is  therefore 
bound  to  inquire  into  the  nature  and  extent  of  that  authority. 
Attwood  V.  MunningSy  (%)  Alexander  v.  Mackenzie.  (Jc)  The 
means  of  obtaining  information  is  given  under  the  Act  by  the 
deed  of  settlement,  and  to  this  it  is  in  the  power  of  every  one  to 
refer.    The  dicta  of  the  Judges,  in  the  cases  already  referred  to, 

(a)  5  De  G.  &  S.  886.  {g)  1  De  6.,  M.  &  G.  347. 

(6)  11  C.  B.  897,  pp.  926,  927.  (A)  3  De  G.,  M.  &  G.  180. 

(c)  2  Exch.  711.  (0   7  B.  &  C.  278. 

(d)  21  Law  J.,  Q.  B.  98.  \h)  6  C.  B.  766. 

(e)  1  Sim.  N.  S.  435. 
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support  this  view  of  the  law ;  I  refer  to  the  judgment  of  Mr.  Baron 
Fabke  in  Ridley  v.  The  Plymouth  Grinding  and  Baking  dym- 
pany,  (a)  and  in  the  case  immediately  following  of  The 
Kng%bridge  *  Flmir  Mill  Company  y.  the  same  Baking  Comr  *  467 
panyj(b^  where  his  Lordship  says,  ''You  cannot  make 
persons  liable  as  contracting  parties  without  showing  that  they 
directly  or  indirectly  authorized  the  contract.  Now,  according  to 
the  terms  of  the  deed,  it  would  have  been  sufficient  if  five  directors 
had  authorized  the  secretary,  or  a  servant,  to  purchase  the  flour,  or 
if  they  had  ratified  the  acts  of  those  who  did  order  it ;  but  no  such 
proof  is  given,"  thus  showing  that  the  powers  of  directors  and 
liability  of  shareholders  must  depend  on  the  terms  of  the  deed  of 
settlement  of  the  company.  In  Smith  v.  The  Hvll  Glass  Com- 
pany y  (c)  Lord  Truro,  referring  to  the  Act  7  &  8  Vict.'c.  110,  says, 
''  What,  then,  is  the  effect  of  that  statute  7  It  enables  certain 
copartnerships  to  obtain  a  certificate  of  complete  registration,  and 
then  confers  upon  them  certain  powers.  But,  in  order  to  obtain 
such  certificate,  they  must  comply  with  several  conditions  imposed, 
one  of  which  is,  that  they  must  execute  a  deed  containing  various 
matters  specified  in  the  Act ;  and  such  companies  are  required  to 
appoint  not  less  than  three  directors  for  the  conduct  and  superintend- 
ence of  the  execution  of  the  affairs  of  the  company ;  and,  after 
complete  registration,  the  directors  are,  by  sect.  27,  empowered, 
1st,  To  conduct  and  manage  the  affairs  of  the  company  according 
te  the  provisions  and  subject  to  the  restrictions  of  that  Act,  and  of 
the  deed  of  settlement,  and  of  any  by-law,  and  for  that  purpose 
to  enter  into  all  such  contracts,  and  do  and  execute  all  such  acte 
and  deeds  as  the  circumstances  may  require.  The  directors,  then, 
are  to  conduct  and  manage  the  affairs  of  the  company,  subject  to 
the  restrictions  of  the  deed  of  settlement,  or  any  by-law ; 
and  the  first  question  arising  out  of  that  enactment  *  is,  *  468 
whether  parties  contracting  with  the  directors  in  matters 
relating  to  the  copartnership  business  are  bound,  when  seeking  to 
enforce  their  contracts,  to  show  that  they,  the  directors,  were 
authorized  by  the  deed  or  by-laws  to  enter  into  them.  It  is  said 
that  they  are  so  bound,  because  copies  of  the  deed  and  the  by-laws 
are  to  be  registered,  and  may  be  inspected  by  any  person  on  pay- 
ment of  a  small  fee.    But  it  seems  to  us  that  the  directors,  unless 

(a)  2  Ezcfa.  711,  p.  716.      (h)  2  Exch.  718.      (c)  8  C.  B.  668 ;  see  p.  676. 
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restrained  by  the  Act  of  Parliament,  or  the  deed,  would  have  all 
the  aathoritj  given  to  partners  hj  the  rules  of  the  common  law. 
Primd  facie  they  would,  as  directors,  have  that  authority.  The 
plaintiff,  then,  in  this  case  having  proved  that  his  goods  were  sap- 
plied  to  the  directors  upon  their  authority,  a  contract  to  pay  for 
them  would  be  implied.  It  may  be  true  that  such  primd  fadt 
case  might  have  been  rebutted  by  showing  that  the  directors  were 
restrained  by  the  deed  (the  Act  of  Parliament  imposes  no  such 
restraint)  from  making  such  contract  on  behalf  of  the  shareholders. 
But  if  the  deed  contained  no  such  restraining  clause,  the  authority 
would  exist.  And  the  plaintiff  cannot  be  called  upon  to  prove  the 
negative ;  viz.,  that  the  deed  contains  no  such  clause.  The  de- 
fendants, if  they  rely  upon  a  restriction,  should  have  proved  its 
existence.  The  effect  of  the  registration  of  the  deed  and  by-laws 
might  be  to  affect  all  parties  contracting  with  the  directors  with 
notice  of  their  contents,  and,  therefore,  of  any  restrictions  imposed 
upon  the  directors  with  reference  to  making  contracts ;  but  still 
the  burden  of  proving  the  existence  of  such  restrictions  would  lie 
on  the  defendants." 

[The  Lord  Justice  Knight  Bruce. — Your  argument  is,  that  every 
man  dealing  with  a  joint-stock  company  is  bound  to  know 
*  469  all  the  stipulations  of  the  *  deed  of  settlement.  This  is  a 
startling  proposition ;  consider  how  many  persons  there  are 
who  go  into  a  shop  or  counting-house  without  knowing  whether  a 
joint-stock  company  can  or  cannot  exist  without  a  deed.  In  Smith 
V.  The  Hull  Glass  Company^  (ji)  Mr.  Justice  Maulb  says :  "  The 
case  differs  in  no  respect  from  the  ordinary  one  of  dealings  at  a 
shop  or  counting-house :  die  customer  is  not  called  upon  to  prove 
the  character  or  the  authority  of  the  shopman  or  clerk  with  whom 
he  deals ;  if  he  is  acting  without  or  contrary  to  the  authority  con- 
ferred upon  him  by  his  employers,  it  is  their  own  fault."  A  case 
may  be  put  of  this  kind :  a  company  is  formed  north  of  the  Trent 
for  smelting  iron,  and  for  this  purpose  requiring  ironstone  ;  it  is 
carried  on  under  a  deed,  one  of  the  stipulations  of  which  is,  that 
no  ironstone  is  to  be  purchased  south  of  the  Trent :  the  directors 
make  a  contract  for  ironstone  south  of  the  Trent :  can  or  cannot 
the  vendor  recover  against  the  company  7] 

(a)  11  C.  B.  897 ;  see  p.  928. 
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Mr.  W.  Bavill,  —  I  should  saj  not.  If  the  directors  went  to 
make  the  contract  with  the  deed  in  their  hands,  it  would  be  clear 
that  he  could  not ;  and  the  result  must  be  the  same  if,  instead  of 
showing  the  deed,  the  directors  inform  the  person  contracting  with 
tliem  that  they  are  acting  under  a  special  authority.  This  would 
be  notice ;  and  what  the  law  does  is,  by  means  of  the  Act,  to 
give  notice.  Admitting  that  there  is  no  direct  decision  on  the 
point,  we  submit  that  the  whole  tenor  of  the  case  of  Smith  y.  The 
Hull  Glass  Company  J  (a)  as  it  appears  in  the  two  reports,  is  in  our 
favour.  In  HaUett  y.  Dowdall^  (6)  Mr.  Baron  Aldebson  says : 
^^  Notice  that  there  are  directors  is  notice  to  a  party  that 
he  *  is  not  dealing  with  an  ordinary  partnership.  When  *  470 
once  you  show  that  there  is  a  limited  authority  the  question 
is,  whether  the  party  who  relies  on  the  act  of  the  directors  to  bind 
the  rest  must  not  show  the  extent  of  the  authority  given  to  them  7 
Is  not  the  onus  of  proof  shifted?"  There  are  thus  dicta  of  learned 
Judges  in  favour  of  the  view  for  which  I  am  contending,  and  there 
are  none  against  it.  I  will  now  put  a  case,  and  see  what  answer 
can  be  given  to  it  on  the  other  side :  A.  and  B.  are  partners  in  a 
trading  concern  in  which  they  are  to  share  the  profits  equally ;  they 
enter  into  a  contract  with  C.  upon  the  express  terms  that  they  are 
not  to  be  liable  under  it  for  more  than  lOOZ.  each  :  to  this  there 
could  be  no  objection  at  law.  Now  suppose,  instead  of  entering 
into  this  express  contract,  they  execute  a  power  of  attorney  to  Z., 
to  make  a  contract  for  them  on  the  same  terms :  Z.  goes  to  C, 
and  enters  into  a  contract,  which  he  says  he  will  sign  per  procura- 
tionemj  thus  showing  that  he  is  acting  under  a  special  power :  how 
would  this  second  case  differ  from  the  first  ?  The  general  part- 
nership law  is  contravened  by  each,  and  each  depends  on  special 
circumstances  and  provisions.  [He  also  supported  the  argument 
of  Mr.  Elmsley  in  reference  to  the  construction  to  be  put  on  the 
twenty-fifth  section  of  the  Act,  and  referred  to  the  cases  of  Has- 
sell  V.  Merchant  Traders^  Ship  Loan  and  Insurance  Association,  (c) 
and  JSdlkett  v.  the  same  Association,  C^)*] 

Mr.  Freeling  appeared  for  Mr.  Owynne,  another  contributory, 
but  abstained  from  taking  any  part  in  the  argument  on  the  under- 

(a)  -8  C.  B.  668 ;  11  C.  B.  897.  (c)  4  Exch.  626. 

(6)  21  Law  J.,  Q.  B.  98 ;  see  p.  106. 
Id)  4  £zch.  629,  note  (e)  ;  18  Q.  B.  960. 
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standing  that  the  call,  the  order  for  which  was  sought  to  be  dis- 
charged, was  clearly  for  costs  only. 

*  471       *  Mr.  Daniel  commenced  his  reply,  but  was  stopped  by 
the  rising  of  the  Court. 


March  8.  ; 

I 


The  Lobd  Chancellor.  —  The  length  of  time  during  which  thia 
case  has  been  before  us  in  argument,  has  afiTorded  the  Lords  Jus- 
tices and  myself  such  ample  opportunity  to  consider  the  matter, 
and  to  look  into  the  authorities,  that  we  think  we  need  not  trouble 
counsel  to  reply.  The  result  is  that,  with  all  respect  to  the  learned 
Yice-Chancellor  from  whose  judgment  this  is  an  appeal,  we  have 
come  to  the  unanimous  opinion  that  the  judgment  below  cannot  be 
supported. 

The  case  arose  thus:  An  order  was  made  for  winding  up  a  com- 
pany, called  the  Sea,  Fire,  and  Life  Assurance  Company.  It  was 
evidently  a  sort  of  bubble  company :  there  were  to  have  been  a 
hundred  thousand  shares,  but  nothing  like  that  number  were  sub* 
scribed  for,  and  still  fewer  were  paid  up.  The  order  for  winding 
up  was  made  by  the  Lord  Justice  Knight  Bruce,  when  Y ice-Chan- 
cellor, in  1850,  but  no  assets  were  collected.  Li  the  course  of  the 
judgment  below  it  seems  to  have  been  supposed  that  the  official 
manager  neglected  his  duty,  or  at  all  events  was  slothful  in  not 
taking  steps  to  get  in  the  assets ;  but  I  am  satisfied  that  would  not 
have  been  the  opinion  of  the  Yice-Chancellor  if  the  whole  matter 
had  been  fully  before  him,  and  investigated  as  it  has  been  before 
us,  for  it  is  quite  clear  that  the  official  mani^er  could  do  nothing 
more  than  he  did.  Every  thing  took  its  proper  course,  and  we 
think  it  fair  to  say  that  the  official  manager  stands  entirely  ab- 
solved from  any  such  charge.  Several  attempts  having  been 
*  472  made  *  to  get  in  assets,  costs  were  necessarily  incurred,  and 
it  thus  became  needful  to  have  a  sum  of  money  raised  for 
the  purpose  of  providing  the  official  manager  with  funds,  so  that 
he  might  be  able  to  prosecute  the  duties  imposed  upon  him.  With- 
out going  through  all  the  details,  it  is  sufficient  to  mention  that  it 
was  eventually  considered  by  the  Master  necessary  to  raise  a  sum 
of  lOOOZ.  at  the  least,  in  order  to  enable  the  official  manager  to 
proceed  safely,  and  for  that  purpose  a  call  of  1/.  per  share  was 
made,  which,  together  witli  the  money  it  was  reasonable  to  antici- 
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pate  might  be  recovered  from  those  members  who  had  not  paid 
up  their  shares,  would  be  sufficient  to  provide  the  amount  required. 
The  call  was  therefore  made  and  enforced ;  and  in  point  of  fact, 
from  some  parties  who  were  supposed  to  be  insolvent  or  nearly  so 
paying  more  than  was  expected,  and  other  circumstances,  a  sum 
of  17002.,  instead  of  lOOOZ.,  was  actually  realized.  The  question 
now  raised  is,  whether  it  was  proper  to  make  the  call.  It  seems 
to  be  clear  that  it  was  absolutely  necessary  that  the  money  should 
be  provided,  and  ^t  could  only  be  obtained  by  raising  it  from  those 
whose  affairs  as  partners  were  being  wound  up  (treating  the  case 
as  if  a  bill  had  been  filed  against  them),  and  the  share  which  each 
was  to  pay  could  only,  in  the  first  instance,  be  determined  by 
reference  to  what  would  have  been  the  liability  of  each  if  there 
had  been  any  dealing,  and  by  looking  at  the  number  of  shares 
which  each  held.  Any  injustice  which  might  be  thus  produced 
would  be  rectified  afterwards  by  what  are  termed  balance  orders, 
fixing  upon  each  party  what,  as  between  himself  and  the  other 
partners,  he  was  justly  liable  to  pay ;  but  in  the  mean  time,  the 
money  is  taken,  as  it  were,  on  account.  All  that  could  be  done  at 
first  was  to  raise  the  fund  required  from  those  who  were  clearly 
liable.  This  seems  to  be  the  course  which  was  actually  followed  ; 
all  the  contributories  were  fixed,  and  endeavours  were 
^  made  to  get  from  those  who  had  paid  nothing  what  they  *  478 
were  bound  originally  to  pay  in  respect  of  their  shares,  and 
also  the  call  newly  imposed.  Thus,  supposing  there  was  nothing 
special  in  the  case,  there  can  be  no  doubt  that  the  call  was  absolutely 
necessary,  and  is  perfectly  consistent  with  practice  and  principle. 
The  same  thing  was  done  by  the  Lords  Justices  in  Q-at^%  Case  ;  (a) 
the  company  there  was  not  a  perfectly  registered  company  like  the 
present,  but  the  parties  were  in  exactly  the  same  predicament, 
because  the  only  persons  liable  were  persons  who  had  agreed  to 
take  shares  in  specified  proportions,  and  were  all  liable  inter  se 
just  as  if  it  had  been  a  company  completely  registered.  The  ques- 
tion there  was,  whether  it  was  right  to  raise  the  money  required 
for  pajdng  costs  from  a  limited  out  of  a  larger  number  of  share- 
holders, the  others  being  also  liable;  and  it  was  held  .that  the 
proper  course  would  be  to  raise  it  fi*om  them  all,  the  effect  of  which 
would  have  been  to  require  a  contribution  of  sixpence  instead  of  a 

(a)  1  De  6.,  M.  &  G.  847. 
VOL.  m.  24  [  869  ] 
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shilling  ;  but  it  being  shown  that  the  other  parties  were  insolvent, 
and  that  it  would  be  absurd  to  try  to  get  any  thing  from  them, 
the  Court  held  that  the  required  fund  must  be  raised  from  those 
who  were  liable  and  solvent.  That  proceeding  might  be  doing  an 
injustice,  and  inflicting  upon  them  a  hardship,  but  it  was  a  thing 
which  could  not  be  helped  ;  and  it  must  always  happen  in  a  partr 
nership  in  which  each  and  every  person  is  liable  to  all  the  demands, 
that  some  one  may  have  to  advance  more  than  his  share,  and  must 
rely  upon  ultimately  getting  himself  set  right  at  the  conclusion  of 
tlie  concern.  I  think  therefore  it  is  quite  clear  that  the  call  in 
the  present  case  was  properly  made,  and  that  the  amount  was  prop- 
erly estimated.  Even  if  the  amount  had  been  estimated  at 
*  474  too  much,  I  should  have  hesitated  as  to  interfering  on  *  that 
ground ;  but  that  really  was  not  the  case,  for,  although  more 
has  been  realized  than  was  anticipated,  it  was  a  mere  accident,  and 
is  a  matter  of  no  consequence. 

Under  these  circumstances,  an  application  was  made  to  the 
Vice-Chancellor  by  Mr.  Greenwood,  one  of  the  contributories  who 
had  paid  his  original  deposit,  to  discharge  the  order  for  the  call  in 
question,  and  upon  that  application  his  Honor  made  the  order  now 
appealed  against.  By  that  order,  &c.  [his  Lordsliip  here  read  tlie 
order  as  above  set  out.]  And  we  are  of  opinion  that  it  was  neces- 
sary for  the  purposes  of  winding  up  the  company  that  the  money 
should  be  raised,  and  as  it  is  obviously  incompetent  for  paiiies 
entering  into  a  partnership  to  stipulate  that  they  will  not  be  liable 
for  the  costs  of  any  proceedings  that  may  be  instituted  against 
them  for  winding  np  the  concern,  —  as  it  is  absurd  to  say  that 
they  could  thus  oust  the  jurisdiction  of  the  Court,  —  it  would  be 
suihcient  for  us  to  state,  as  a  reason  for  not  concurring  witiii  the 
Vice-Chancellor,  that  the  order  for  the  call  was  the  only  practica- 
ble method  of  raising  the  funds  necessary  for  proceeding  with  the 
winding  up  of  the  company,  treating  it  as  a  partnership  for  the 
winding  up  of  the  affairs  of  which  there  had  been  a  decree  in  this 
Court  The  grounds,  however,  on  which  the  Vice-Chancellor  pro- 
ceeded, stated  very  clearly  and  fully  in  his  judgment  and  supported 
in  argun\ent  here,  involve  principles  so  extensive,  so  important, 
and  so  interesting  to  a  commercial  community,  that  we  think  it 
right  to  say,  not  merely  that  we  do  not  concur  in  the  order  made 
by  his  Honor  upon  the  narrow  ground  I  have  already  stated,  but 
that,  with  all  deference  to  his  Honor's  judgment,  we  cannot  go 
[370] 


oreenwood's  case.  *  474 

along  with  him  upon  the  construction  he  has  put  upon  the 
statute,  and  his  view  of  the  ^  rights  of  parties  in  joint-stock    *  476 
companies  arising  out  of  it. 

In  the  first  place,  the  Vice-Chancellor  has  assumed  that  it  was 
one  of  the  terms  of  the  deed  of  this  company  that  the  shareholders 
should  not  be  liable  for  any  thing  beyond  1/.  per  share ;  and  if  our 
only  difference  from  his  Honor  had  been  on  the  construction  of  the 
eighty-ninth  clause  to  which  he  referred,  it  might  not  have  been 
very  material  to  advert  to  it,  as  it  would  have  applied  to  this  com- 
pany only.  I  am  bound,  however,  to  say  that  I  think  that,  what- 
ever may  be  the  meaning  of  the  clause  (and  it  is  not  easy  to  say 
what  its  precise  meaning  is),  it  could  never  be  intended  to  nullify 
the  other  clauses  in  the  deed  conferring  upon  the  directors  powers 
necessary  for  the  proper  conduct  of  business,  according  to  the 
general  scope  of  dealing  and  object  of  the  company;  yet  such 
would  be  the  effect  of  the  construction  put  upon  it  by  the  Yice- 
Chancellor.^ 

I  will  now  proceed  to  state  the  grounds  why,  upon  the  main 
question  of  the  liability  of  the  shareholders,  1  cannot  agree  with 
the  Vice-Ghancellor.  Supposing  that  the  parties  had  really  stipu- 
lated that,  in  nocontingeucy  and  under  no  circumstances  whatever, 
whether  the  affairs  of  the  company  prospered  or  failed,  should  any 
one  of  the  shareholders  be  liable  for  more  than  11.  per  share,  what 
would  be  the  consequence  of  such  a  stipulation?  His  Honor's 
judgment  proceeds  upon  the  ground  that  no  creditor  could  then 
come  upon  a  shareholder  beyond  the  1/.  per  share.  That  is  a  very 
strong  assumption,  for  it  militates  against  the  principle  of  partner- 
ship as  hitherto  understood  in  this  country.  Whether  the  principle 
is  a  right  or  wrong  one  is  a  matter  now  under  investigation 
before  the  legislature,  but  that  it  is  *  the  principle  cannot,  *  476 
I  think,  for  one  moment  be  disputed,  namely,  that  every  per- 
son  engaged  in  a  partnership  is  liable  solidarily,  as  they  say  upon 
the  Continent,  for  every  thing.^    Thus  A.,  B.,  and  C,  carrying  on 

^  See  1  Lindley  Partn.  (Eng.  ed.  1860)  200-203;  Ernest  v,  Nichollfl,  6  H. 
L.  Cm.  419  ;  Balfour  v.  Ernest,  6  C.  B.,  N.  S.  601 ;  Hambro  v,  Hull  and  Lon- 
don Fire  Ins.  Co.,  3  H.  &  N.  789;  Prince  of  Wales,  &c.,  Assurance  Co  v. 
Harding,  £U.  Bl.  &  Ell.  183. 

*  See  1  Lindley  Partn.  (Eng.  ed  1860)  300,  301 ;  Boardman  «.  Gore,  15 
Mass.  339,  340 ;  CoUyer  Partn.  (6th  Am.  ed.)  §  6 ;  In  re  Agriculturist  Cattle 
Ina.  Co.,  Baird's  Case,  L.  R.  6  Ch.  Ap.  733. 
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business  together,  maj  stipulate  among  themselves  that  no  one  of 
them  shall  be  liable  for  more  than  lOOOL ;  yet,  if  in  the  conduct 
of  their  business  they  incur  a  debt  to  the  extent  of  10,000/., 
every  one  of  them  would  .be  liable  for  it,  notwithstanding  any 
stipulation  they  might  have  made  with  one  another.  That  doctrine 
does  not  depend  upon  the  persons  dealing  with  the  partners  having 
notice,  and  any  notice  would  be  quite  inomaterial,  for  creditors 
would  only  know  what  engagements  the  partners  had  made  between 
tiiemselves,  whereas  the  rights  of  creditors  are  wholly  extrinsic  of 
any  such  engagements.  If  the  deed  of  partnership,  containing 
such  a  provision  as  I  have  mentioned,  were  hung  up  in  the  shop,  it 
would  make  no  difference ;  for  how  could  a  person  dealing  with 
the  firm  tell  whether  each  partner  would  be  liable  to  him  or  not? 
They  might  have  already  incurred  debts  with  other  persons  to  the 
extent  provided,  and  thus  it  would  not  be  possible  for  him  to 
ascertain  the  limit  of  their  liability.  Whether  there  ought  to  be 
such  a  limited  liability  is  not  now  the  question ;  the  Court  has  only 
to  enunciate  what  is  the  law,  and  that  is,  that  such  a  notice  would 
be  of  no  avail  at  all.^ 

The  law  as  to  common  partnerships  being  such  as  I  have  stated, 
what  is  the  case  of  a  joint-stock  company  ?  It  might  be  rather  a 
curious  and  interesting  speculation  to  inquire  in  what  manner 
exactiy,  and  when,  these  partnerships  became  distinguished  from 

>  See  1  Lindley  Partn.  (Eog.  ed.  I860)  266-268,  SOI ;  CoUyer  Partn.  (5th 
Am.  ed.)  §§  387-889 ;  Bromley  v.  Elliott,  88  N.  H.  803 ;  Momt>e  v.  Conner,  15 
Maine,  178 ;  In  re  Worcester  Com  Exchange  Co.,  ante,  180,  and  cases  in  note 
to  this  point ;  2  Am.  Lead.  Cas.  (4th  ed.)  442 ;  Leavitt  v.  Peck,  3  Conn.  124 ; 
Le  Roy  v,  Johnson,  2  Peters,  186 ;  Feigley  v.  Sponeberger,  5  Watts  &  S.  567; 
*  Forbes  v.  Marshall,  11  Exch.  166,  179,  per  Mabtix,  B.  ;  Gordon  o.  Sea  FiTe 
Life  Assurance  Society,  1  H.  &  N.  699 ;  In  re  Agriculturist  Cattle  Ins.  Co.,  Baird's 
Case,  5  Ch.  Ap.  733,  Lord  Justice  Jambs  said :  *'  As  between  the  partners  and 
the  outside  world  (whatever  may  be  'their  private  arrangements  between  them- 
selves), each  partner,  in  the  case  of  an  ordinary  partnership,  is  the  unlimited 
agent  of  every  other  in  every  matter  connected  with  the  partnership  business, 
or  which  he  represents  as  partnership  business,  and  not  being  in  its  nature  beyond 
the  scope  of  the  partnership.  A  partner  who  may  not  have  a  farthing  of  capital 
left  may  take  moneys  or  assets  of  this  partnership  to  the  value  of  millions,  may 
bind  the  partnership  to  contracts  to  any  amount,  may  give  the  partnership 
acceptances  for  any  amount,  and  may  even — as  has  been  shown  in  many  painfol 
instances  in  this  Court — involve  his  innocent  partners  in  imlimlted  amounts  for 
frauds  which  he  has  craftily  concealed  from  them." 
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ordinary  partnerships,  and  by  what  steps  they  advanced  to  their 
present  position.  That  long  before  the  joint-stock  Acts  they  were 
distinguished,  is  a  proposition  that  cannot  be  controverted, 
although  it  may  be  diflScnlt  to  say  precisely  *  in  what  points  *  477 
they  differed.  They  certainly  differed  in  this,  that  whereas, 
according  to  the  ordinary  laws  of  partnership,  any  one  partner  act- 
ing within  the  scope  of  the  partnership  might  bind  all  the  other 
partners,  it  was  not  so  with  a  joint-stock  company ;  for,  indepen- 
dently of  the  Jpint-stock  Companies  Act,  partnerships  consisting 
of  a  number  of  persons  too  numerous  to  act  in  the  way  that  an 
ordinary  partnership  does,  had  been  in  the  habit  of  exercising 
many  of  their  functions,  accepting  bills,  giving  orders  for  goods, 
ikc,  solely  through  the  means  of  directors.  I  have  never,  however, 
heard  it  suggested  that,  independently  of  the  Act,  partners  could 
absolve  themselves  from  the  ordinary  liabilities  of  partnership 
^ad  third  parties  because  they  were  very  numerous,  though  Lord 
Eldon  frequently  said  that  it  would  be  extremely  diflBcult  to  enforce 
the  rights  of  third  parties  against  bodies  so  numerous,  and  he 
therefore,  I  believe,  doubted  whether  they  were  not  illegal.  But  it 
is  idle  to  speculate  upon  that  point ;  for  these  companies,  being 
consonant  with  the  wants  of  a  growing  and  wealthy  community, 
have  forced  their  way  into  existence,  whether  fostered  by  the  law  or 
opposed  to  it ;  they  have  not,  however,  proceeded  to  the  extent  of 
enabling  their  members  to  enter  into  arrangements  absolving 
themselves  from  liabilities  without  the  circle  of  their  own  deed, 
that  is,  from  liabilities  to  third  persons.^ 

So  stands  the  matter  independently  of  the  Act  of  Parliament, 
and  it  therefore  becomes  necessary  to  see  what  alteration  has  been 
efiected  by  it.  The  Act  had  its  origin  in  the  numerous  schemes,  * 
either  actually  bubble  schemes  or  very  similar  to  them,  which  were 
started,  and  into  which  the  unwary  were  entrapped;  and  the 
legislature,  with  the  view  of  providing  some  security  against 
the  impositions  which  were  being  practised,  declared  *  that  *  478 
it  should  not  be  lawful  for  any  persons  to  engage  in  forming 

'  See  Robinson^B  Executor'g  Case,  6  De  G.,  M.  &  G.  572.  In  re  Agriculta* 
rist  Catde  Ins.  Co.,  Burd^s  Case,  L.  B.  6  Ch.  Ap.  738,  Lord  Justice  Jamss 
said:  "Ordinaiy  partnerships  are  essentially  in  kind,  and  not  merely  in  the 
magnitude  of  the  partnership  or  the  number  of  the  partners,  diffl^rent  from  join^ 
stock  companies ;  ^'  and  he  thereupon  proceeded  to  notice  and  comment  upon 
the  points  of  difference,  pp.  733-735. 
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themselves  into  a  company,  or  to  receive  subscriptions,  without  at 
once  registering  themselves,  so  as  to  give  public  notice  of  the 
object  they  were  engaged  in.  They  might  then  receive  subscrip- 
tions, and,  after  complying  with  certain  requisites,  proceed  to 
complete  registration,  and  prosecute  their  scheme  under  the  sanc- 
tion of  the  law.  Among  the  things  thus  required  was,  tiie 
execution  of  a  deed  showing  the  terms  of  partnership,  and,  this 
being  done,  the  company  became  incorporated  from  the  date  of  the 
certificate  of  complete  registration  by  the  name  of  the  company 
for  the  purpose  of  carrying  on  business  in  that  name ;  and  the  Act 
provides  (sect.  25)  '^  that  such  company  shall  continue  so  incorpo- 
rated until  it  shall  be  dissolved,  and  all  its  affairs  wound  up ;  but 
so  as  not  in  anywise  to  restrict  the  liability  of  any  of  the  share- 
holders of  the  company,  under  any  judgment,  decree,  or  order  for 
the  payment  of  money  which  shall  be  obtained  against  such 
company,  or  any  of  the  members  thereof,  in  any  action  or  suit 
prosecuted  by  or  against  such  company  in  any  Court  of  Law  or 
Equity."  Thus,  while  the  name  of  an  incorporated  company  is 
^ven  to  the  undertaking,  one  of  the  essential  incidents  of  a  corpo- 
ration is  taken  away,  or  rather  is  not  conferred,  for  although  the 
individual  members  no  longer  trade  separately,  yet  this  section 
enacts  they  are  to  be  liable  nearly  as  they  were  before.  The 
sixty-sixth  section  provides,  that  every  judgment  and  decree 
obtained  against  the  company  shall  take  effect  and  be  enforced,  not 
only  against  the  property  of  the  company,  but  also  against  the  per- 
son, property,  and  effects  of  any  shareholder,  until  such  judgment 
or  decree  is  fully  satisfied,  except  that,  in  the  case  of  a  former 
shareholder,  no  execution  shall  be  issued  on  such  judgment  or 
decree  after  the  expiration  of  three  years  next  after  he  shall 
*  479  have  ceased  to  be  a  shareholder  of  the  *  company.  Thus  it 
is  clear  that  the  liability  to  creditors  is  not  materially 
affected,  and  the  legislature  has  not  only  not  exempted  the  share- 
holders from  their  ordinary  obligations  as  partners,  but  has 
expressly  enacted  that  they  shall  remain  liable,  subject  only  to  the 
limitation  as  to  three  years  in  a  particular  case,  which  is  not  now 
in  question. 

Such  being  the  state  of  the  law,  it  remains  to  consider  whether 

there  are  any  authorities  leading  to  the  opinion  expressed  by  the 

Vice-Chancellor,  and  from  which  I  find  myself,  with  all  possible 

respect,  compelled  to  dissent.    His  Honor  appears  to  have  relied 
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upon  two  or  three  cases  which,  when  looked  at,  do  not  appear  to 
me  to  influence  the  case  at  all. 

One  of  them,  Ridley  v.  The  Plymouth  ChrindxTig  and  Baking 
Company^  (a)  was  before  the  Court  of  Exchequer  in  1848,  when 
I  had  the  honour  of  a  seat  there,  though  I  do  not  think  I  was  a 
party  to  the  judgment.  Whether  I  entirely  concur  in  all  the 
language  uttered  by  or  attributed  to  the  very  learned  Judge  by 
whom  the  judgment  was  delivered  I  am  not  prepared  to  say ;  but 
the  decision  appears  to  me  to  be  perfectly  correct.  The  circmn- 
stances  of  the  case  were  of  this  kind:  The  Plymouth  Baking 
Company  was  a  joints-tock  company,  incorporated  imder  the  Act 
of  Parliament ;  Ihey  held  a  certain  house  as  tenants  to  a  gentle^ 
man  of  the  name  of  Bickford  ;  the  directors  took  upon  themselves 
to  underlet  a  portion  of  the  premises,  and  so  doing  the  law  would 
of  course  imply  an  obligation  on  their  part  to  indemnify  their 
undertenant  against  all  claim  for  rent  at  the  instance  of  the 
head  landlord :  it  seems,  however,  that  they  did  not  *  pay  *  480 
their  rent  to  Bickford,  and  he,  being  an  entire  stranger  to 
the  underlease,  with  which  he  had  no  concern,  distrained  upon  the 
undertenant,  Ridley,  who  thereupon  brought  his  action  against 
the  company  to  indemnify  him,  and  the  question  was  whether  the 
company  were  liable  to  indemnify  him  or  not.  It  must  here  be 
observed  that  the  leiEising  of  the  property  was  no  part  of  the 
ordinary  business  of  the  company;  it  might  or  might  not  be  a 
prudent  thing  to  do,  but  before  the  company  could  be  sued  by  a 
person  under  a  contract  to  indemnify  against  rent  which  he  had 
been  called  upon  to  pay,  he  would  have  to  show  that  either  the 
company  had  entered  into  a  contract  to  indemnify  him,  or  that 
somebody  authorized  by  the  company  had  done  so.  It  certainly 
was  no  part  of  the  ordinary  business  of  the  company  to  enter  into 
such  contracts.^  The  company  could  be  charged  only  by  showing 
that  they  had  given  a  special  authority  to  the  partners  to  engage 
to  indemnify,  and  to  ascertain  this,  it  would  be  necessary  to  see  the 
terms  of  the  company's  deed  of  settlement.  This  was  the  ground 
upon  which  the  Court  of  Exchequer  proceeded;  they  looked  at 
the  terms  of  the  deed,  and,  finding  no  such  authority  given,  they 
held,  upon  perfectly  unanswerable  grounds,  that  the  company  was 

(a)  2Exch.  711. 

>  See  CoUyer  Partn.  (oth  Am.  ed.)  §§  417-421,  and  cases  in  notes ;  1  Lindlej 
Partn.  (Eng.  ed.  I860)  224. 
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not  liable  to  indemnify  the  plaintiff.  The  company  had  not  them- 
selves entered  into  any  contract,  and  they  had  not  given  any 
authority  to  tiie  directors  to  do  so :  it  was  upon  that  ground  that 
the  Court  acted. 

The  next  cas^,  that  of  the  Kingsbridge  Flour  Mill  Company 

against  the  same  Baking  Company,  (a)   is   unfortunately  very 

shortly  reported ;  but  it  does  not  seem  to  stand  necessarily  upon 

the  same  ground,  though  it  appears  to  have  been  so  treated, 

•  481   and  therefore  not  to  *  have  been  fully  argued.    I  doubt 

vrhether  it  ought  to  have  been  treated  as  necessarily  follow- 
ing the  fate  of  the  preceding  case,  for  if  the  flour  purchased  had 
been  used  for  their  baking  it  would  have  been  a  transaction  in  the 
course  of  the  partnership  business  ;  but  the  purpose  for  which  the 
flour  was  used  does  not  distinctly  appear,  and  this,  on  the  authority 
of  the  subsequent  case  in  the  Common  Pleas,  may  make  an  impor- 
tant difference.^ 

The  case  of  Smith  v.  The  EuU  Glass  Company^  (5)  to  which  I 
refer,  was  the  case  of  a  company  incorporated  just  in  the  same 
way  as  the  baking  company ;  they  purchased  goods  in  the  course 
of  their  trade,  and  eventually  it  was  held  that  all  that  was  required  by 
the  deed  had  in  truth  been  done  in  reference  to  the  transaction, 
that  the  order  was  given  by  all  the  directors  or  adopted,  if  not 
authorized  in  terms,  by  them  all.  Mr.  Justice  Matjlb,  in  his 
judgment,  states  very  clearly  what  the  law  is,  and  he  says,  ^^  Any 
person  looking  at  this  deed  would  see  that  the  directors  of  this 
company  were  authorized  to  carry  on  the  business  of  manufao- 
turing  glass."  For  such  a  purpose  persons  dealing  with  a  company 
are  bound  to  look  at  the  deed,  unless  there  is  something,  indepen- 
dently of  the  deed,  which  shows  that  the  trade  they  are  carrying 
on  is  the  one  they  are  authorized  to  carry  on.^  If,  for  instance, 
being  authorized  to  carry  on  the  business  of  manufacturing  glass,  the 
company  had  taken  on  themselves  to  manufacture  steel,  it  would 
possibly  be  an  answer  to  any  person  who  supplied  them  with  goods 
for  that  purpose  to  say,  that  if  he  had  looked  at  the  deed  he  would 

have  seen  that  this  was  not  the  business  that  was  to  be 

*  482   carried  *  on.     In  the  Huil  Glass  Oompant/^s  Case  the  board 

(a)  2  Exch.  718.  (6)  11  C.  B.  897 ;  see  p.  927. 

'  See  Collyer  Partn.  (5th  Am.  ed.)  §  389 ;  Monroe  v,  Conner,  15  Maine, 
178. 

'  See  cases  in  note  (1),  anie,  p.  475. 
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of  directors  had  power  to  appoint  a  manager,  and  to  ascer- 
tain that,  it  might  be  necessary  that  parties  dealing  with  them 
should  look  at  the  deed ;  but,  there  being  that  power,  the  Court 
of  CoDunon  Pleas  considered  that  those  who  dealt  with  the  direc- 
tors as  glass  manufacturers,  knowing  that  the  company  was  formed 
with  directors  to  carry  on  the  business  of  glass  dealing,  had  a 
right  to  suppose  that  the  directors  carried  on  business  in  the 
ordinary  way,  and  thus  the  directors  would  be  made  liable. 

These  three  are  the  only  decisions  that  bear  upon  the  case. 
Other  cases  were  referred  to,  HaUett  v.  Dowdail  (a)  and  Lard 
Talbot* s  CoAe  ;  (i)  but  they  went  upon  a  totally  different  principle, 
depending,  not  upon  any  contract  which  the  members  of  the  com- 
pany had  made  iider  se^  but  upon  the  terms  of  the  contract 
entered  into  between  the  company  and  the  creditor.  That  is  quite 
a  different  question.  In  the  present  instance,  it  may  be  that 
creditors  would  have  no  claim  against  the  company,  if  all  the 
policies  had  been  entered  into  upon  the  terms  that  nothing  was  to 
be  made  liable  to  the  party  claiming  upon  the  policy  but  the  one 
pound  per  share  which  each  member  was  to  contribute,  nothing 
but  the  capital  of  the  company,  whatever  that  means :  some  of  the 
cases  have  so  stated  the  law.  If  the  terms  of  the  contract 
between  the  insuring  party  or  the  dealing  party  and  the  company 
are  that  nothing  shall  be  liable  but  a  particular  fund,  then  no 
principle  arising  from  the  nature  of  joint-stock  companies  or  firom 
the  Joint-stock  Companies  Act  is  wanted  to  show  tiiat  the 
individual  members  would  not  be  liable.  That  *  is  not  by  *  488 
reason  of  any  contract  that  the  body  of  individuals  have 
made  with  each  other,  but  by  reason  of  the  very  contract  made 
with  the  creditor.  The  cases  which  were  pressed  in  the  argument 
by  the  respondent  were  of  this  kind,  and  they  evidently  have  no 
bearing  upon  the  present  discussion.  One  of  the  policies  was 
handed  up  to  us,  to  show  that  the  form  used  was  such  as  I  have 
alluded  to.  I  did  not  examine  it,  but  if  the  policy  was  so  worded 
the  individual  members  of  the  company  may  not  be  personally 
liable  under  it ;  but  this  will  be  because  by  the  terms  of  the  con- 
tract they  have  not  made  themselves  personally  liable,  and  that  is 
a  principle  equally  applicable  to  a  joint-stock  company,  or  an 
ordinary  partnership,  or  a  single  individual.    K  I  say  to  a  man, 

(a)  21  Law  J.,  Q.  B.  98.  (&)  5  De  G.  &  S.  8S6. 
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'^  I  will  insure  you  against  all  losses  either  bj  fire  or  sea,  provided 
always  that  mj  estate  of  Blackacre  only  shall  be  liable  to  make 
good  to  you  the  loss/'  he  would  have  no  right  to  say  that  I  am 
bound  personally  to  pay.  My  answer  would  be,  "  Personal  lift- 
bility  is  beyond  my  contract,  non  hcee  infcBdera  vent :  I  agreed  with 
you  to  such  an  extent,  but  no  further."  ^ 

I  have  deemed  it  right  to  state  what  I  have  done,  because  the 
judgment  of  his  Honor,  proceeding  upon  a  ground  which  I  con- 
ceive to  be  not  sustainable,  it  might  be  supposed,  if  it  were  to  pass 
unnoticed,  that  it  had  received  the  sanction  of  this  Court.  To 
exclude  such  a  notion,  I  have  thought  myself  bound  to  state  that  I 
cannot  concur  in  the  view  which  has  been  propounded  by  his 
Honor.  It  is  sufficient  for  the  purpose  of  the  present  appeal  to  go 
upon  the  narrow  ground  I  first  adverted  to ;  but  even  if  that  nar- 
row ground  had  failed,  and  if  this  had  been  a  call  to  raise  money 
to  pay  creditors,  it  could  not  have  been  held  that  by  the  joint 

operation  of  the  Act  of  Parliament,  and  the   clauses  in 
*  484    *  this  deed,  the  creditors  had  lost  their  right  to  go  against 

the  shareholders. 
The  result,  then,  is,  that  the  order  of  the  Vice-chancellor  must 
be  discharged,  and  the  original  order  of  the  Master  for  a  call  wiH 
stand.  The  official  manager  must,  I  think,  have  his  costs  of  both 
hearings  out  of  the  fund,  and  all  the  other  parties,  who  were  served 
and  appeared  here  in  consequence  of  the  extension  of  his  Honors 
order  beyond  what  Mr.  Greenwood  asked,  must  also  have  their 
costs.  With  regard  to  Mr.  Greenwood  himself,  the  strict  justice 
would  seem  to  be,  that  he  should  pay  so  much  of  the  costs  of  the 
first  hearing  as  led  to  the  order  so  far  as  related  to  himself,  and 
that  he  should  not  pay  so  much  of  the  costs  as  led  to  the  extension 
of  the  order ;  but  as  the  apportionment  of  these  costs  would  be 
attended  with  much  difficulty  and  expense,  it  is  my  opinion,  and  1 
believe  it  is  also  the  opinion  of  my  learned  brothers,  that  the 
proper  course  will  be  to  direct  that  Mr.  Greenwood  shall  neither 
pay  nor  receive  costs. 

The  Lord  Justice  Knioht  Bruce.  —  This  case  is  not  one  of 
mere  appeal,  inasmuch  as  there  is  evidence  before  us  that  was  not 
before  the  Vice-Chancellor,  —  evidence  which  the  judgment  de- 

>  See  CoUyer  Partn.  (6th  Am.  ed.)  §  486 ;  lindley  Partn.  (Eng.  ed.  I860) 
802  et  »eq. 
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livered  by  his  Honor  induces  me  to  think  that  he  would  have  con- 
sidered not  irrelevant  nor  useless.  The  order  complained  of  was 
made  in  January  last,  upon  a  motion,  and  only  upon  a  motion, 
made  by  Mr.  Greenwood  on  his  own  behalf  solely ;  a  motion  in 
these  terms :  '^  Take  notice  that  this  Court  will  be  moved  before 
the  Vice-Chancellor,  by  way  of  appeal  on  the  10th  of  November, 
by  counsel,  for  William  Greenwood,  of  Halifax,  land-surveyor,  that 
the  order  of  the  Master  to  whom  this  matter  stands  referred,  bear- 
ing date  the  20th  of  June,  1858,  whereby  he  peremptorily 
ordered  that  a  call  of  *  one  pound  per  share  should  be  made  *  485 
on  the  said  William  Greenwood  as  a  contributory  of  the 
said  company,  may  be  discharged." 

The  ccdl  so  described  was  thus :  In  the  Master's  book  of  that 
20th  of  June  there  are  these  entries  together :  ^'  Master's  Office, 
Southampton  Buildings,  20th  of  June,  1853.  -^  In  the  matter  of 
the  Joint-stock  Companies  Winding-up  Acts,  1848  and  1849,  and 
of  the  Sea,  Fire,  Life  Assurance  Society.  Memorandum.  I  was 
this  day  attended  by  the  counsel  and  solicitor  of  the  official  man- 
ager and  by  the  official  manager,  and  by  the  counsel  and  solicitors 
for  several  contributories,  on  an  application  for  a  call  of  four 
pounds  per  share,  for  payment  of  debts  and  for  costs.  Mr,  Box- 
burffhf  for  the  official  manager,  read  an  affidavit  of  the  official 
manager,  sworn  28th  of  April,  1858,  on  the  file.  The  official 
manager  was  sworn,  and  examined  and  cross-examined  by  coun- 
sel for  several  contributories.  A  short-hand  writer  was  employed. 
Counsel  for  the  official  manager  was  heard  in  support  of  the  caU, 
and  counsel  for  several  contributories  were  heard  in  opposition 
thereto.  Considering  that  the  consideration  of  the  debt  of  Mr. 
Chappie  was  not  sufficiently  before  me  to  judge  whether  all  the 
contributories  ought  to  be  charged  with  it  ratably,  I  declined  mak- 
ing a  call  for  debts.  I  order  a  call  of  one  pound  per  share  for 
costs,  to  be  payable  on  the  14th  of  July,  1853,  the  official  man- 
ager to  put  on  the  file,  within  a  fortnight,  a  statement  on  oath  of 
the  amount  likely  to  be  produced  by  that  call ;  also  his  solicitors' 
bill  of  costs,  and  a  statement  on  oath  of  his  own  expenses  and  dis- 
bursements up  to  the  present  time.  I  thought  the  official  man- 
ager properly  employed.  —  W.  H.  Tinnby."  And  then  upon  the 
next  sheet,  ^^  Master's  Office,  Southampton  Buildings,  20th 
day  of  June,  1853.  —  In  the  matter  of  the  *  Joint-stock  *486 
Companies  Winding-up  Acts,  1848  and  1849,  and  of  the 
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Sea,  Fire,  Life  Assurance  Society,  I,  W.  Henry  Tinney,  the  Mas- 
ter of  the  High  Court  of  Chancery  charged  with  the  winding  np 
of  this  company,  do  peremptorily  order  that  a  call  of  one  pound 
per  share  be  made  on  the  contributories  of  the  company  whose 
names  are  included  in  the  list  of  contributories,  so  far  as  the  same 
has  been  at  present  settled  by  me.  And  I  peremptorily  order  each 
contributory  on  the  14th  day  of  July,  at  twelve  o'clock  at  noon, 
at  No.  99,  Cheapside,  in  the  City  of  London,  to  pay  the  amount  of 
such  call  to  Henry  Ernest,  the  official  manager  of  this  company.  — 
W.  H.  Tinney." 

The  last  part  of  the  proceedings  of  the  20th  of  June  that  I  hare 
read  is  what  alone  is  ordinarily  termed  a  call ;  but  I  think  that, 
for  no  effectual,  no  useful  purpose,  ought  one  part  of  the  proceed- 
ings to  be  regarded  without  the  rest.  This  was  the  order  upon 
the  motion. 

[His  Lordship  then  read  the  order  of  the  Yice-Chancellor.] 

Having  had  to  reflect  and  having  carefully  reflected  on  what  in 
this  state  of  things  might  be  best  to  be  done,  I  have  formed,  upon 
the  whole  mass  of  materials  before  us,  the  opinion  that  the  fittest 
course  to  be  taken  will  be  to  discharge  the  order  and  substitute  for 
it  a  mere  refusal  of  the  motion  before  the  Vice-chancellor  without 
costs,  and  but  one  declaration,  namely,  a  declaration  that  the 
official  manager,  and,  as  to  the  appeal  motion,  all  (if  any)  other 
persons  served  with  notice  of  the  appeal  motion,  except  Mr.  Green- 
wood, ought  to  have  the  costs  of  both  motions  out  of  the  estate, 

which  is  the  Lord  Chancellor's  conclusion,  —  a  condusion 
•  487    that,  perhaps,  *  may  be  well  reached  by  various  ways.    It 

is  sufficient,  I  think,  for  me  to  state  my  persuasion  to  be, 
as  it  is,  that  in  the  present  instance  Mr.  Oreenwood  was  at  the 
making  of  the  call,  and  still  is,  a  contributory  within  the  meaning 
of  that  term,  as  used  in  the  statute  on  this  subject ;  that  tlie  call 
was  made  for  a  legitimate  and  reasonable  purpose ;  that  its  amount 
was  not  and  is  not  too  large  for  that  purpose ;  and  that  (though  it 
may  perhaps  seem  to  affect  equally  those  who  ought  to  be  affected 
by  it  unequally)  it  has  caused  and  will  cause  no  injustice  substan- 
tially. I  wish  to  be  understood  as  not  intending  to  express  or 
intimate  either  dissent  from  any  thing  tiiat  the  Lord  Chancellor 
has  laid  down,  or  an  opinion  tiiat  the  evidence  added  upon  the 
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appeal  motion  to  the  ori^nal  materialB  is  essential  to  the  support 
of  our  present  order. 

The  Lord  Justice  Tubneb. — This  case  involves  the  considera- 
tion of  two  distinct  points :  first,  whether,  without  reference  to  the 
question  of  limited  liability,  this  call  was  properly  made  upon  Mr. 
Oreenwood;  and  secondly,  whether,  to  adopt  the  terms  of  the 
order,  the  creditors  of  tiie  company  have  established  against 
tiie  contributories  of  the  company  any  liability  for  payment  of  the 
debts  beyond  the  amount  of  capital  paid  or  payable  by  each 
shareholder,  according  to  the  deed  of  settiement  of  the  company. 

As  to  the  first  point,  whether,  setting  aside  the  question  of 
limited  liability,  this  call  was  properly  made  upon  Mr.  Oreenwood, 
it  is  unfortunate  that  the  true  state  of  the  affairs  of  this  company 
does  not  appear  to  have  been  presented  to  the  Vice-chancellor. 
The  affidavit  of  the  official  manager  shows  that  great  expenses  had 
been  incurred  beyond  what  the  available  assets  of  the  com- 
pany were  adequate  to  meet.  It  was  reasonable,  *  therefore,  *  488 
that  a  call  should  be  made,  and  Mr.  Greenwood  being  lia- 
ble for  these  expenses  as  a  member  of  the  company,  it  was  proper 
the  call  should  be  made  upon  him. 

As  to  the  second  point, — whether  the  creditors  of  the  company 
have  established  a  liability  against  the  contributories  beyond  the 
amount  of  the  capital  paid  or  payable  by  each  of  them, — this 
question  seems  to  me  also  to  involve  two  considerations:  first, 
whether,  according  to  the  provisions  of  the  Jointnstock  Companies 
Begistration  Act,  the  liability  of  the  shareholders  to  creditors  is 
limited  by  the  provisions  of  the  deed  which  the  shareholders  may 
have  executed ;  and  secondly,  whether  the  deed  which  the  share- 
holders have  executed  in  the  present  case  limits  their  liability  to 
the  amount  of  their  subscriptions.  It  was  said  that  this  deed  limits 
the  liability  of  the  shareholders  to  the  amount  of  their  subscrip- 
tions, because,  by  the  8dth  section  of  the  deed,  it  is  provided  that 
the  capital  of  the  company  shall  be  the  amount  prescribed  by  the 
deed,  and  that  the  shareholders  shall  not  be  called  on  to  contribute 
a  further  amount  of  capital ;  but  this  deed  must  be  construed  not 
according  to  this  single  provision,  but  according  to  all  its  provi- 
sions, and  to  construe  the  89th  section  as  restricting  the  liability 
of  the  shareholders  to  the  creditors  of  the  company  would,  in 
my  opinion,  be  contrary  to  the  whole  spirit  and  context  of  the 
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deed ;  for,  bj  clause  81  of  this  de^d,  powers  are  given  to  the 
directors  of  this  company  to  purchase  on  such  terms  and  condi- 
tions as  may  be  lawfully  imposed  the  business  of  any  other  fire, 
life,  or  marine  insurance  company,  and  for  that  purpose  to  enter 
into  contracts  and  agreements  in  the  name  of  the  Sea,  Fire,  and 
Life  Assurance  Society,  powers  which  have  been  in  fact  exercised, 
for,  after  the  formation  of  this  company  a  deed  was  entered 

•  489    into  by  which  *  the  directors  contracted  for  the  purchase 

of  the  business  of  the  Port  of  London  Insurance  Company, 
and  part  of  the  debts  proved  before  the  Master  in  this  case  consists 
of  debts  of  the  Port  of  London  Insurance  Company,  for  which  this 
company  became  liable  under  that  purchase,  thus  authorized  by 
the  provisions  of  the  deed.  But  the  case  does  not  rest  there,  for 
in  addition  to  the  clause  to  which  the  Lord  Chancellor  has  referred, 
by  which  powers  are  given  to  borrow  to  the  extent  of  a  million, 
the  45th  section  of  this  deed  says :  ^*  It  shall  not  be  lawful  for 
the  directors  to  borrow  any  sum  of  money  on  behalf  of  the  com- 
pany except  under  the  22d  clause  of  these  presents,  and  that  in 
contracting  debts  and  liabilities  on  behalf  of  the  company,  the 
directors  shall  not  exceed  the  usual  periods  of  credit  according  to 
the  customs  of  the  several  trades  or  businesses  with  which  the 
directors  shall  from  time  to  time  deal,  contract  with,  or  be  en- 
gaged in  ; "  thus  importing  that  the  directors  were  to  have  the 
power  on  behalf  of  the  company  to  contract  debts  and  liabilities, 
provided  that  in  contracting  tliose  debts  and  liabilities  they  did 
not  exceed  the  usual  periods  of  credit  according  to  the  custom  of 
the  trade  in  which  they  were  dealing.  The  shareholders  of  this 
company  who  have  executed  the  deed,  have  thus  both  expressly 
and  impliedly  authorized  the  directors  of  this  company  to  contract 
debts  on  the  company's  behalf,  and  I  cannot  think  that  it  would 
be  a  sound  construction  of  this  deed  to  hold  that  the  mere  stipu- 
lation contained  in  it,  that  no  further  capital  shall  be  called  for 
from  the  subscribers  to  the  deed,  is  of  sufficient  force  to  defeat 
the  authority  thus  expressly  and  impliedly  given.  This  being 
my  view  of  the  construction  of  the  deed,  it  does  not  appear  to  me 
that  the  ulterior  question  upon  the  efiect  of  the  Act  of  Parliament 
arises  in  this  case,  for  by  the  25th  section  of  the  Act  the  company, 

upon  a  complete  registration,  became  incorporated  for  the 

*  490    purpose  of  carrying  on  the  *-  business  according  to  the  pro- 

visions of  the  Act  and  of  the  deed ;  and  if  the  directors 
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were  empowered  to  contract  debts  on  the  part  of  the  company,  I 
see  no  ground  for  saying  that  the  business  has  been  carried  on 
otherwise  than  according  to  those  provisions.  So  much,  however, 
has  been  said,  in  the  course  of  the  argument  before  us,  upon  the 
effect  of  the  Act  of  Parliament,  that  it  may  be  right,  perhaps  to 
make  some  few  observations  on  that  subject. 

The  effect  of  this  Act  of  Parliament,  as  I  understand  it,  is  this : 
if  there  be  a  judgment  recovered  against  the  company,  the  share- 
holders of  the  company  are  liable  upon  that  judgment.  This  is 
tiie  clear  import  of  the  25th  section  of  the  Act ;  and  the  66th,  67th, 
and  68th  sections  of  the  Act  contain  provisions  as  to  the  mode 
of  enforcing  against  the  shareholders  the  judgments  oj^tained 
against  the  company.  It  is  said,  however,  that  as  these  compa- 
nies ai-e  incorporated  for  the  purpose  of  cai*rying  on  business  only 
according  to  the  provisions  of  the  Act,  and,  to  adopt  the  language 
of  the  Act,  of  such  deed  as  aforesaid  —  that  is,  the  company's  deed 
—  no  judgment  can  be  recovered  against  the  companies  where 
there  are  clauses  restricting  the  liability  of  the  shareholders  — 
but  there  is  nothing  in  the  Act  of  Parliament  which  prevents 
judgment  being  recovered  against  the  companies,  and  according 
to  the  provisions  of  the  Act,  where  judgment  is  recovered  against 
the  companies,  the  judgment  is  made  available  against  the  share- 
holders. The  incorporation,  according  to  the  provisions  of  the 
Act,  does  not  therefore  affect  the  rights  of  the  creditors  of  thie 
companies.  Are,  then,  the  rights  of  the  creditors  affected  by 
the  companies  being  incorporated  for  the  purpose  of  carrying  on 
business  according  to  the  provisions  of  the  deed  ?  To  determine 
this  point,  we  must  consider  how  the  case  stands  indepen- 
dently of  the  provisions  *  of  the  Act.  Independently  of  the  *  491  \ 
Act,  these  deeds  are  no  more  than  ordinary  partnership 
deeds,  —  deeds  executed  by  the  shareholders  of  the  companies, 
operating  inter  se^  but  not  operating  so  as  to  affect  the  rights  of 
third  persons  against  the  companies.  Does,  then,  the  Act  of  Par- 
liament alter  the  operation  of  these  deeds,  and  give  them  an 
operation  against  the  rights  of  third  persons  which  they  would 
not  have  independently  of  the  Act  ? 

I  think  that  this  is  not  the  true  meaning  of  the  Act ;  and  I 
think  so  for  this  reason.  The  oth^r  provisions  of  the  Act  show 
that  it  was  not  so  intended ;  the  13th  section  of  the  Act,  with 
reference  to  the  out-going  shareholders  of  the  company,  recognizes 
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their  antecedent  liability  for  the  debts  and  engagements  of  tbe 
company,  and  provides  for  its  continuance  until  the  transfers  made 
by  them  are  returned. 

And,  again,  the  44th  section,  as  to  contracts,  provides  that  thej 
shall  be  entered  into  by  the  directors  in  a  particular  mode,  which 
is  specified ;  and  ^'  that  in  the  absence  of  the  specified  requisites, 
or  any  of  them,  they  shall  be  void  and  ineffectual  except  as  against 
the  company  on  whose  behalf  they  shall  have  been  made."  So 
that  contracts,  although  wanting  in  the  prescribed  requisites,  were 
to  be  valid  against  the  company,  and  the  contracts  being  thus  made 
valid,  there  might  be  judgments  against  the  company  upon  them ; 
and  there  being  such  judgments,  it  is  difficult  to  suppose  that  the 
legislature,  by  the  provision  that  the  contracts  should  be  void 
except  against  the  company,  could  have  intended  that  the  judg- 
ments should  not  be  enforced  against  the  shareholders  under 
the  ulterior  provision  of  the  Act;  but  at  all  events  the  section 
shows  that  contracts  entered  into  with  the  prescribed  for- 
*  492  malities  were  binding  upon  the  *  company,  and  by  conse- 
quence upon  the  individual  shareholders. 
It  seems  to  me  therefore  that,  notwithstanding  the  provisionB 
of  this  Act  and  this  company's  deed,  the  liability  of  shareholders 
remains  unrestricted.  There  may  be  debts  contracted  and  engage- 
ments entered  into  by  the  directors  of  these  companies  which  are 
wholly  beyond  their  authority,  and  by  which  therefore  the  share- 
holders may  not  be  bound ;  but  I  do  not  think  that  the  shareholders 
of  these  companies  can  exonerate  themselves  from  the  claims  of 
creditors  merely  by  provisions  purporting  to  restrict  their  liability. 
My  opinion,  therefore,  coincides  with  that  of  my  learned  brother 
and  the  Lord  Chancellor,  that  this  order  must  be  discharged. 


♦  493    *  Ex  parte  JAMES  JAMES  and  JAMES  CUSHION. 

In  the  Matter  of  JOSEPH  TRATT. 

1853.    Januaiy  14,  19..   Before  th^  Lords  Justices. 

A  trader  vulb  entitled  to  leaseholds  charged  with  an  annoity  in  favour  of  an 
insurance  company.    The  company,  being  desirous  of  befriending  him,  con- 
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sented  to  sell  him  the  annuity  at  less  than  its  full  value,  but  be,  being  at  the 
time  in  embarrassed  circumstances,  and  having  committed  an  act  of  bank- 
ruptcy, nominated  another  person  as  the  purchaser  upon  the  same  terms. 
The  trader  was  aflerwards  declared  a  bankrupt.  Upon  a  bill  being  filed  by 
the  assignees  against  the  purchaser  claiming  the  benefit  of  the  purchase,  the 
purchaser  insisted  that  he  was  entitled  to  it ;  but  the  Court  made  a  decree 
against  him,  with  costs,  which  he  paid.  All  the  debts  having  been  paid  under 
the  bankruptcy,  and  there  being  a  surplus,  which  the  bankrupt  had  aliened : 
Held,  that  the  purchaser  of  the  annuity  was  not  entitled  to  be  repaid  his  costs 
out  of  the  surplus,  being  either  a  trustee  who  had  improperly  claimed  to  be 
entitled  beneficially,  or  a  party  to  a  combination  to  withhold  the  property  of 
a  failing  person  finom  his  creditors,  in  the  latter  of  which  cases  it  would  be 
against  public  policy  to  allow  him  to  recover  the  costs  from  the  alienee  of  his 
associate  in  pari  ddieto. 
HM,  also,  that  a  deposition  of  the  bankrupt,  that  there  was  no  arrangement 
between  him  and  the  purchaser,  did  not  conclude  the  alienee  of  the  surplus, 
the  bankrupt  having  been  at  the  time  of  the  examination  under  the  influence 
of  the  purchaser. 

In  this  case  there  was  a  surplus  of  the  bankrupt's  estate  amount- 
ing to  5962. 18«.  4(2.,  after  payment  of  all  his  debts  in  full,  and 
this  was  the  petition  of  alienees  of  the  surplus  to  whom  the  bank- 
rupt had  assigned  it,  appealing  from  the  decision  of  Mr.  Commis- 
sioner Evans,  refusing  to  direct  payment  of  the  surplus  to  the 
appellants  by  reason  of  a  claim  made  by  Mr.  Cafe,  one  of  the 
respondents,  for  the  payment  of  certain  costs  incurred  by  him  in  a 
suit  in  Chancery  of  Baskett  v.  Cafey  reported  in  the  fourth  volume 
of  Messrs.  De  Grex  &  Smale's  Beports.  The  facts  of  that  case  are 
there  fully  stated,  but  the  following  summary  of  them  is  sufficient 
for  the  purposes  of  this  report. 

In  1838  the  bankrupt,  who  carried  on  the  business  of  a  plumber 
and  glazier,  was  possessed  of  leasehold  houses  charged  with  the 
payment  of  an  annuity  to  the  Globe  Insurance  Company,  which 
was  in  arrear  to  the  amount  of  4992.  On  the  6th  of  Feb- 
ruary,  1888,  he  sent  a  *  memorial  to  the  Globe  Insurance  *  494 
Company,  referring  to  the  reverses  of  fortune  which  he  had 
met  with,  and  proposing  to  pay  to  the  company  9002.  on  their  re- 
leasing the  property  from  the  annuities.  This  was  below  the 
full  value  of  the  annuity ;  but  the  directors  of  the  Globe  Office, 
after  stating  their  willingness  to  make  a  sacrifice  under  the  cir- 
cumstances, entered  into  negotiations  with  the  bankrupt,  the  result 
of  which  was  that  the  respondent,  Mr.  Cafe,  on  the  8th  of  Novem- 
voL.  m.  26  [  885  ] 
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ber,  1838,  became  the  purchaser  from  the  company  of  the  annuitj 
and  arrears  at  the  price  named. 

On  the  13th  of  November,  1838,  the  bankrupt  filed  a  declaration 
of  insolvency,  and  on  the  same  day  a  creditor  named  Jonathan 
issued  the  fiat  against  him,  on  which,  on  the  21st  of  November, 
1838,  the  adjudication  took  place,  founded,  not  on  the  declaration 
of  insolvency,  but  on  an  act  of  bankruptcy  committed  in  July, 
1838 ;  and,  on  the  5th  of  December,  Mr.  Jonathan  was  appointed 
creditors'  assignee. 

On  the  27th  of  December,  1838,  the  leaseholds,  subject  to  the 
annuity,  were  put  up  to  auction  by  the  assignees  under  the  bank- 
ruptcy, and  were  purchased  by  Mr.  Cafe  for  120Z. 

It  appeared  that  Mr.  Cafe  had,  after  the  bankruptcy,  supported 
the  bankrupt  by  paying  him  monthly  or  weekly  allowances. 

On  the  16th  of  January,  1839,  the  bankrupt,  in  an  examination 
under  the  bankruptcy,  denied  that  when  Mr.  Cafe  had  purchased 
the  annuity  there  was  any  agreement  between  them  that  the  bank- 
rupt was  to  have  any  benefit  from  the  purchase. 
*  495  *  In  the  same  year  Mr.  Jonathan,  the  creditors'  assignee, 
died.  Another,  who  was  appointed  in  his  place,  died  in 
1843,  whereupon  Mr.  Cafe  was  appointed  creditors'  assignee. 

In  January,  1839,  the  bankrupt  obtained  his  certificate,  and  on 
the  4th  of  June,  1845,  he  assigned,  for  valuable  consideration,  to 
James  James,  one  of  the  appellants,  all  his  estate,  real  and  per- 
sonal, in  trust  for  the  bankrupt  for  life,  and  after  the  bankrupt's 
death  in  trust  for  James  Cushion,  the  other  appellant. 

In  1847  the  bankrupt  died. 

In  December,  1847,  certain  creditors  presented  a  petition  under 
the  bankruptcy  to  the  Vice-Chancellor,  seeking  to  impeach  the 
above-mentioned  purchases  of  Mr.  Cafe,  and  to  have  him  removed 
from  beiil^  assignee.  Under  tlie  order  made  upon  that  petition,  on 
the  1st  of  February,  1848,  liberty  was  given  to  three  creditors  to 
institute,  in  the  character  of  assignees,  a  suit  in  Chancery  agaimst 
Mr.  Cafe,  to  set  aside  the  purchases  made  by  him  as  above  men- 
tioned.    The  petition  was  in  other  respects  ordered  to  stand  over. 

In  pursuance  of  this  order  the  three  creditors,  on  the  27th  of 
March,  1848,  filed  a  bill  in  Chancery  against  Mr.  Cafe,  praying 
that  he  might  be  declared  a  trustee  of  the  annuity  and  the  arrears 
thereof  for  the  plaintiffs  as  assignees,  subject  to  such  lien  as  he 
might  have  in  respect  of  the  purchase-money  paid  by  him,  and  ^at 
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the  purchase  of  the  leaseholds,  subject  to  the  charge,  might  be 
declared  fraudulent  and  void,  and  might  be  set  aside  upon  repay- 
ment of  the  purchase-money  and  interest. 

Mr.  Oafe  by  his  answer  denied  that  there  was  any  *  agree-    *  496 
ment  that  he  should  be  the  purchaser  of  the  annuity  for 
Ti*att'8  benefit,  and  he  insisted  that  he  was  himself  entitled  to  the 
whole  benefit  of  the  purchase. 

On  the  25th  of  July,  1851,  a  decree  was  made  in  the  suit  setting 
aside  the  purchases  with  costs. 

The  petition  for  the  removal  of  Mr.  Cafe  was  again  brought  on 
before  the  Vice-Chancellor  on  the  2d  of  August,  1851,  when  an 
oi*der  was  made  discharging  Mr.  Cafe  from  being  assignee,  and 
directing  the  commissioner  to  cause  a  sitting  to  be  held  under  the 
fiat  for  a  new  choice.  And  it  was  further  ordered  that  Mr.  Cafe 
should  account  for  the  estate  and  effects  of  the  bankrupt  (if  any) 
come  to  his  hands,  and  should  pay  and  deliver  over  to  the  ofiicial 
assignee  such  parts  (if  any)  of  the  estate  and  efiects  of  the  bank- 
rupt as,  upon  taking  of  the  account,  should  appear  to  have  come 
to  his  hands,  and  should  pay  to  such  of  the  petitioners  as  were 
living  their  costs  of  and  occasioned  by  the  petition,  so  far  as  they 
had  been  increased  by  any  evidence  on  Mr.  Cafe's  behalf  in  sup- 
port of  his  title  to  the  leasehold  messuages  and  premises  in  the 
petition  and  former  order  mentioned.  And  it  was  declared  that 
that  order  and  the  decree  in  thje  suit,  so  far  as  they  directed  the 
payment  of  any  costs,  were  to  be  without  prejudice  to  any  question 
between  Mr.  Cafe  and  the  bankrupt  or  his  representatives.  And  it 
was  ordered  that  no  part  of  the  surplus  estate  of  the  bankrupt 
should  be  paid  to  the  bankrupt,  or  his  representatives  or  assigns, 
without  previous  notice  to  Mr.  Cafe. 

By  another  order  in  the  bankruptcy,  dated  the  1st  of  May,  1852, 
Mr.  Cafe  was  ordered  to  pay  to  the  official  assignee  1532. 14^.  9<2., 
the  amount  found  due  by  the  decree,  and  the  costs  were  directed 
to  be  taxed  from  the  last  taxation,  and  Mr.  Cafe  was  ordered 
to  pay  the  same.  *  And  it  was  ordered,  that  thereupon  all  *  497 
further  proceedings  in  the  cause  should  be  stayed. 

Tlie  assignees  realized  assets  more  than  sufficient  to  pay  all 
the  creditors  in  full,  and  after  such  payment  the  assignees  had  in 
their  hands  a  surplus  of  596Z.  158.  id. 

The  appellants  presented  a  petition  to  the  senior  commissioner 
praying  that  the  surplus  might  be  paid  to  them,  and  in  pursuance 
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of  the  order  of  August  2, 1851,  gave  notice  to  Mr.  Cafe,  who  op- 
posed the  petition,  and  contended  that  under  the  reservation  in 
the  order  of  1850  he  was  entitled,  as  against  the  bankrupt  and 
those  claiming  under  him,  to  be  repaid  the  costs  which  he  had 
incurred  in  the  suit  in  Chancery.  The  commissioner  refused  to 
make  any  order  upon  the  petition.  From  this  refusal  the  present 
petition  of  appeal  was  presented  by  Mr.  James  and  Mr.  Cushion. 

Mr.  RusBell  and  Mr,  Cooke,  in  support  of  the  appeal.  —  The 
Court  of  Chancery  decided  that  the  understanding  between  the 
bankrupt  and  Mr.  Cafe  was  entered  into  to  defeat  the  creditors. 
They  were  in  pari  delicto,  and  therefore  neither  of  them  can  claim 
costs  against  the  other. 

Mr.  Bacon,  Mr.  PiggoU,  and  Mr.  Hardy  appeared  for  Mr.  Cafe. 

Mr.  Bury,  for  the  assignee.  —  McNeill  v.  Oahill(a)  was  cited. 

The  Lord  Justice  Cnight  Bruce  referred  to  Reynell  r.  Sprye,  (4) 

*  498  *  The  Lord  Justice  Enioht  Bruce.  —  This  purchase  (I 
am  now  speaking  of  the  annuity)  must,  upon  the  evidence, 
have  been  made  by  Mr.  Cafe,  I  think,  in  one  of  two  ways,  either 
as  a  trustee  for  Mr.  Tratt,  in  which  event  there  is  no  question  bat 
that  the  present  controversy  must  be  decided  in  favour  of  the 
present  petitioners  ;  or,  if  he  did  not  purchase  as  trustee  for  Mr. 
Tratt  in  the  ordinary  sense  in  which  I  have  been  using  the  expres- 
sion, the  purchase  must  be  taken  to  have  been  the  result  of  a 
combination,  from  whatever  motive,  friendly  or  otherwise,  between 
Mr.  Cafe  and  Mr.  Tratt,  to  withhold  certain  property,  for  the  ben- 
efit of  one  or  the  other,  or  both  of  them,  from  the  creditors  of 
Tratt,  a  failing  and  fallen  man  in  worldly  circumstances.  Now, 
in  such  a  state  of  things,  as  far  as  the  title  to  the  property  is  con- 
cerned, the  public  interest  requires  that  the  purchase  should  be 
considered  as  a  matter  of  trust,  that,  without  regard  to  the  merits 
of  either  of  the  individuals,  a  man  so  acquiring  property  should 
not  be  heard  to  say  that  he  has  a  title  to  it. 
If,  as  has  been  contended,  fault  and  improper  intention  existed 

(a)  2  BU.  N.  S.  816.  (&)  1  De  G.,  M.  &  G.  660. 
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on  .each  side,  is  the  condition  of  the  possessor  in  this  case  the 
better  for  that  ?  I  am  of  opinion  that  it  is  not ;  for  not  only  was 
the  disparity  of  circumstances  such  as  to  create  a  gross  inequality, 
and  to  prevent  Tratt  from  having  any  voice  in  the  matter,  but 
there  are  also  considerations  rendering  society  deeply  interested 
in  obviating  the  possibility  of  gain  arising  to  a  man  by  such  a 
transaction.  The  property  must  be  considered  as  having  remained 
in  Tratt,  as  far  as  mere  title  is  concerned. 

It  has  been  suggested,  and  fairly  and  well  argued,  that  the  costs 
of  the  suits,  as  between  Cafe  and  Tratt,  ought  to  be  borne 
rather  by  Tratt  than  by  Cafe ;  that,  *  however,  is  not  my  *  499 
opinion.  The  defence  to  the  suit  for  setting  aside  the 
purchase  was  not  put  by  Mr.  Cafe  on  grounds  which  the  Court 
could  require  Mr.  Tratt  to  recognize,  or  on  grounds  on  which  this 
Court  can  allow  Mr.  Cafe  to  obtain  total  or  partial  indemnity. 
These  costs  must  i*emain  where  the  law  has  thrown  them. 

With  respect  to  the  account  between  Mr.  Tratt  and  Mr.  Cafe, 
that  has  to  a  great  extent  been  already  taken;  but  there  are 
some  allowances  to  be  made  which  could  not  have  been  made  as 
between  the  creditors  and  Mr.  Cafe.  There  must  be  some  pro- 
vision for  these,  and  we  shall  be  glad  to  receive  suggestions  as  to 
the  mode. 

The  Lord  Justice  Tubnbb.  — ^This  is  an  application  by  persons 
who  for  present  purposes  must  be  assumed  to  represent  the  bank- 
rupt, claiming  the  surplus  of  *the  bankrupt's  estate.  Primd  facie 
that  surplus  belongs  to  the  bankrupt,  or  those  who  represent  him. 
It  is  attempted  to  be  intercepted  by  a  claim  of  Mr.  Cafe,  and  the 
claim  is  put  thus:  A  suit  was  instituted  against  Mr.  Cafe  by 
creditors  in  the  characters  of  assignees,  for  the  purpose  of  recover- 
ing part  of  the  bankrupt's  property,  and  he  was  ordered  to  pay 
the  costs  of  the  plaintiflb  and  his  own,  by  the  decree  then  made, 
which  was  followed  by  an  order  in  bankruptcy  of  the  2d  of  August, 
1851,  declaring  that  the  direction  in  the  decree  as  to  costs  was  to 
be  without  prejudice  to  any  question  between  Cafe  and  Tratt  or 
Tratt's  representatives,  and  pointing  therefore  to  the  possibility  of 
a  surplus. 

Now  the  true  view  of  the  case  is  this :  Supposing  the  property 
had  not  been  sold  under  the  bankruptcy,  but  that  from  other 
funds  coming  to  the  bankrupt's  estate  all  the  debts  under  the 
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*  600  bankruptcy  had  been  paid,  to  *  whom  would  the  equitable 
right  to  this  property  remaining  vested  in  the  assignees 
belong  ?  Who  would  have  had  the  better  title  to  call  for  an 
assignment  of  the  legal  estate  from  the  assignees,  Cafe  or  Trattt 
In  examining  that  question  it  is  to  be  considered  what  were  the 
circumstances  under  which  Mr.  Cafe  became  purchaser  of  the 
equity  of  redemption,  and  of  the  annuity  from  the  Globe.  Now  it 
is  clear  that  a  relation  of  a  confidential  kind  existed  between  Tratt 
and  Cafe,  before  October,  1830 ;  and  it  is  the  common  case  on 
both  sides  that  the  transaction  with  the  Globe  was  intended  to  be 
beneficial  to  those  who  were  entitled  to  the  property  subject  to  the 
charge.  It  is,  moreover,  not  disputed  that  the  intention  of  the 
Globe  Insurance  Company  was  to  confer  a  benefit  on  Tratt.  It  is 
equally  clear  that  Tratt  was  at  this  period  in  a  position  of  great 
difficulty,  and  it  is  not  suggested  that  any  person  distinct  from 
Cafe  was  acting  on  the  part  of  Tratt.  Looking  at  the  transaction 
in  that  way,  can  it  be  doubted  that,  as  between  Tratt  and  Cafe, 
the  former  would  have  had  an  equity  to  set  aside  the  transaction 
and  to  treat  Cafe  as  a  trustee  for  him  of  the  purchase  from  the 
Globe  ? 

It  was  said  that  Tratt  was  examined  under  the  commission,  and 
denied  the  existence  of  any  bargain  or  arrangement  between  him 
and  Cafe,  that  Cafe  was  to  be  a  trustee  for  him ;  and  it  is  con- 
tended that  in  the  face  of  that  examination,  and  a  subsequent 
examination  of  Cafe  in  the  presence  of  Tratt,  it  is  incompetent  for 
those  who  claim  under  Tratt  to  set  up  a  case  of  trusteeship.  But 
it  must  be  seen  what  was  the  situation  of  Tratt  at  the  time  when 
he  gave  this  evidence.  He  was  at  that  time  in  a  state  of  depend- 
ency upon  Cafe,  and  was  receiving  from  him  small  weekly  and 
monthly  payments  of  101.  or  even  11.  It  is  clear,  therefore,  that 
at  the  period  when  this  representation  was  made  by  Tratt 
*  501  he  *  was  under  the  influence  of  Cafe,  and  that  no  statement 
made  by  him  at  that  period  could,  consistently  with  tlie 
principles  laid  down  by  Lord  Eldon  in  Walker  v.  Symandsy  (a) 
have  bound  him  so  as  to  preclude  his  equity  to  set  aside  the  trans- 
action and  treat  Cafe  as  a  trustee  for  him. 

It  is  further  said  that  the  Court  would  not  have  given  costs  as 
against  Cafe,  if  a  bill  had  been  filed  against  him  by  Tratt.    But 

(a)  8  Swanat.  1. 
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what  was  the  defence  made  by  Cafe  in  the  suit  which  was  instituted 
against  him,  an'd  what  would  have  been  his  defence  to  a  suit  insti- 
tuted against  him  by  Tratt  ?  It  is  clear  that,  in  the  actual  suit 
which  was  instituted  against  him  by  the  assignees  of  Tratt,  Cafe 
claimed  the  benefit  of  the  purchase  for  his  own  benefit,  independ- 
ently of  Tratt.  It  is  equcdly  clear  that  the  same  view  would  have 
been  taken  by  Cafe,  if  the  suit  had  been  instituted  against  him  by 
Tratt.  That  perhaps  does  not  appear  from  his  answer;  but  it 
appears  that,  from  the  year  1840  to  the  year  1848,  when  the  suit 
was  instituted  by  the  assignees.  Cafe  had  taken  upon  himself  to 
treat  the  property  as  his  own,  and  had  ceased  to  make  any  allow- 
ance to  Tratt.  There  was  no  recognition  by  Cafe  of  any  title  on 
the  part  of  Tratt ;  Cafe  claimed  the  benefit  of  the  purchase  for 
himself,  and  did  not  admit  that  he  was  a  trustee.  Now,  if  Cafe 
had  filed  an  answer  claiming  to  be  beneficially  interested,  the 
Court  would  have  made  a  decree  against  him  with  costs.  I  think, 
therefore,  that  there  is  no  ground  for  the  claim  of  costs  set  up  by 
Mr.  Cafe. 


*  Ex  parte  EDWARD   SOLE  MANIOC.  *  502 

In  the  Matter  of  EDWARD   SOLE   MANICO,  a  Bankrupt. 
1853.    Jaonary  26.    Before  the  Lords  Justices. 

A  banknipt  had,  when  a  very  young  man,  commenced  without  capital  a  business 
to  which  he  hftd  not  been  brought  up,  and  there  was  reason  to  believe  that 
these  circumstances  were  known  to  creditors  who  trusted  him.  He,  on  some 
occasions,  bought  goods  and  pledged  them  shortly  afterwards ;  but  it  did  not 
appear  that  he  had  bought  the  goods  with  the  view  of  pledging  them,  nor  did 
it  appear  that  he  had  been  guilty  of  untruth,  or  of  ostentation,  or  selfish  or 
extravagant  expenditure.  On  the  other  hand,  his  accounts  were  regularly 
kept.  Hdd,  that  the  justice  of  the  case  would  be  satisfied  by  making  his 
certificate  of  the  third  class,  and  suspending  it  for  two  years,  and  withholding 
protection  for  six  months.^ 

The  256th  section,  which  deals  with  "offenoes,^^  is  to  be  strictly  rather  than 
loosely  construed ;  and  aemble,  that  if  only  one  of  the  offences  therein  enumer- 
ated is  committed,  it  is  not  imperative  on  the  Court  to  award  the  extreme 
penalty  there  imposed. 

*  See  Ex  parte  Holthouse,  1  De  G.»  M.  &  6.  287,  and  cases  in  note  (2) ; 
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This  was  the  appeal  of  a  bankrupt  from  the  decision  of  Mr. 
Commissioner  Eyans,  refusing  the  appellant  a  certificate  or  pro- 
tection. 

It  appeared  that  in  1846  the  bankrupt,  who  had  not  been  brought 
up  to  any  business  and  was  then  twenty-three  years  old,  com- 
menced that  of  a  retail  wine-merchant.  He  bad  no  capital  except 
10002.,  which  he  had  borrowed.  Affidavits  were  filed  in  opposition 
to  the  petition,  stating  that  the  bankrupt  had,  after  carrying  on 
this  retail  business  from  January,  1846,  to  August,  1849,  disposed 
of  it  and  the  stock  and  implements  of  trade  to  a  Mr.  W.  R.  Garter 
for  290Z.  Vis.  9(2.,  secured  by  three  bills  of  exchange.  That  the 
bankrupt  thereupon  commenced  business  as  a  wholesale  wine-mer- 
chant ;  that  during  the  twelve  months  next  preceding  his  bank- 
ruptcy he  had  borrowed  various  sums  to  the  amount  of  60431.  i$. 
8(2.,  by  pledging  goods;  and  that,  previously  to  the  9th  June, 
1851,  he  had  been  in  the  habit  of  obtaining  advances  upon  the 
deposit  of  wines  purchased  by  him  to  a  considerable  amount ;  that, 
between  the  30th  July,  1851,  and  the  24th  May,  1852,  he 
*  503  had  lost  (on  about  *  fifty-five  transactions)  5303^  0«.  Id. ; 
that,  as  far  as  could  be  discovered,  most  of  the  goods  upon 
which  these  losses  arose  were  purchased  by  the  bankrupt  upon 
credit,  and  were  pledged  by  him  on  or  subsequently  to  his  obtain- 
ing advances  thereon ;  that,  at  the  time  of  the  bankruptcy,  goods 
purchased  for  18082.  14^.  4(2.  were  deposited  with  a  Mr.  Norris 
for  advances  to  the  amount  of  680/.  10^.,  and  being  afterwards 
sold  by  public  auction  realized  little  more  than  the  advances ;  that, 
at  the  hearing  of  the  bankrupt's  application  for  the  certificate 
before  the  commissioner,  it  was  stated  and  not  denied  by  the 
bankrupt  that  he  frequently  pledged  the  warrants,  for  wine  pur- 
chased by  him  on  credit,  immediately  aft»r  he  had  received  them. 

The  bankrupt,  in  reply,  deposed  that  his  conduct  had  not  arisen 
from  fraudulent  or  dishonest  motives,  and  that  he  did  not  know 
when  he  pledged  the  wines  or  spirits  which  he  had  purchased  upon 
credit  that  he  should  be  unable  to  redeem  them,  but  hoped  to  be 
enabled  to  retrieve  his  position  and  pay  for  the  goods ;  that  the 
earlier  sales  of  wines  by  auction  were  not  occasioned  by  his  inability 
to  redeem  them.  He  admitted,  however,  that  some  wine  was  sub- 
sequently sacrificed  at  public  sale  by  the  brokers,  in  consequence 

Ex  parte  Nicholson,  In  re  Nicholson,  1  Dc  G.,  F.  &  J.  270;  Ex  parte  Coleman, 
3  De  G.  &  J.  43 ;  ExporU  Hammond,  6  De  G.,  M.  &  G.  699. 
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of  his  being  unable  to  redeem  it ;  and  he  believed  that  most  of  his 
creditors  were  well  aware  of  the  same,  and  that  the  circumstance 
was  frequently  mentioned  in  conversation  between  his  creditors 
and  himself ;  and  he  deposed  that  he  had  not  had  the  slightest 
difficulty  in  purchasing  wine  to  any  extent,  but  was  continually 
pressed  by  persons  in  the  trade  to  purchase  large  quantities  of 
wine  upon  credit. 

Mr,  Bacon  and  Mr,  Baggallayy  in  support  of  the  appeal,  con- 
tended that,  although  the  conduct  of  the  bankrupt  was 
highly  blamable,  he  had  committed  no  *  offence  within  the  *  504 
meaning  of  the  256th  section  of  the  Bankrupt  Law  Consol- 
idation Act ;  and  that,  considering  his  youth  and  the  i^eckless  way 
in  which  he  had  been  trusted,  a  less  severe  sentence  than  that 
which  had  been  pronounced  would  satisfy  the  justice  of  the  case. 

The  Lord  Justice  Kniqht  Bbuce  referred  to  Ex  parte  Martyn,  (a) 

Mr.  Swanstan  and  Mr.  Bagley^  for  the  assignees,  referred  to 
Re  HolthouBe.  (5) 

Mr.  Baggallay  replied. 

Thc  Lobd  Justice  Knight  Bruce. — The  conduct  of  the  bank- 
rupt has  been  with  great  propriety  admitted  by  his  counsel  to  have 
been,  in  several  respects,  of  a  blamable  description.  The  case, 
however,  to  say  nothing  of  the  great  difference  in  point  of  age 
between  Holthouse  and  the  present  petitioner,  is  not  one  which, 
in  our  opinion,  deserves  to  be  visited  to  the  same  extent  or  in  the 
same  manner  as  that  of  Holthouse ;  a  case  in  the  decision  of  which 
I  concurred,  and  which  I  still  think  rightly  decided. 

A  question  has  been  raised,  whether  we  are  to  apply  here  the 
256th  section  of  the  Bankrupt  Law  Consolidation  Act,  as  to  which 
we  must  recollect  that  it  contains  the  word  ^^  offences,"  and  that 
there  is  absent  from  the  Act  —  whether  intentionally  or  uninten- 
tionally—  the  provision  to  be  found  elsewhere  as  to  construing 
the  law  beneficially  for  creditors.  At  least  so  I  believe.  Having 
regard  to  these  considerations,  I  think  that  the  256th  section  must 

(a)  2  De  6.,  M.  &  6.  225.  (6)  1  De  G.,  M.  &  G.  237. 
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receive  rather  a  strict  than  a  large  construction,  and  I  am  of  opin- 
ion that,  though  there  may  have  been  and  probably  was  impro- 
priety in  the  conduct  of  the  bankrupt  with  respect  to  Mr, 
*505  Carter's  *debt,  and  perhaps  some  others,  there  has  not 
been  proved  a  contracting  of  a  debt  "  by  any  manner  of 
fraud  or  false  pretence  "  within  the  meaning  of  the  256th  section  ; 
and  I  believe  that  there  is  no  suggestion  of  any  other  ground  for 
the  application  of  that  section.  The  consequence  is,  that  the  case 
falls  within  the  general  discretion  given  by  the  Act  of  Parliament. 
We  have  here  the  case  of  a  very  young  man  commencing  busi- 
ness as  a  wine-merchant  without  capital,  and  probably  known  by 
the  creditors  to  be  without  capital ;  not  brought  up,  and  probably 
known  by  the  creditors  not  to  have  be6n  brought  up,  to  the  business 
of  a  wine-merchant ;  who  has  acted  carelessly,  rashly,  and  impru- 
dently in  several  respects,  and  particularly  has  acted  so  in  buying 
goods  and  pledging  them  very  soon  afterwards.  I  am  not  satisfied, 
however,  from  the  evidence,  that  it  would  be  right  to  impute  to 
him  that  he  ever  at  any  time  bought  goods  with  the  mere  view  or 
for  the  mere  purpose  of  pledging  them,  or  for  any  dishonest  pur- 
pose. His  books  have  been  kept  regularly,  and  I  am  not  aware  of 
any  instance  of  an  untruth  uttered  by  him.  To  this  I  have  to  add, 
that,  being  a  married  man  with  two  children,  his  expenses  through- 
out the  whole  period  under  our  review  have  been  kept  within  the 
bounds  of  moderation  and  economy.  No  instance  has  been  shown 
of  vanity,  ostentation,  or  selfish  expenditure.  Taking  all  these 
circumstances  together  into  consideration,  and  exercising,  as  I  am 
bound  to  do,  the  best  judgment  that  I  can,  my  impression,  speak- 
ing with  great  deference  to  the  learned  commissioner  before  whom 
the  case  has  been,  is  that  a  milder  decision  will  satisfy  the  demands 
of  justice,  both  with  regard  to  the  particular  instance  and  on  the 
general  ground  of  the  interests  of  society,  which  are  certainly 
not  to  be  omitted  from  consideration  in  questions  of  this  descrip- 
tion. 
*  606  *  Taking  all  the  facts  together,  I  am  disposed  to  say  — 
and  in  that  I  believe  I  have  the  concurrence  of  my  learned 
brother  —  that  the  demands  of  justice  will  be  satisfied  by  sus- 
pending the  bankrupt's  certificate  for  two  years  from  the  14th  of 
June  last,  the  date  of  the  petition  of  adjudication,  and  direct- 
ing that  when  granted  it  shall  be  of  the  third  class,  and  that 
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the  bankrupt  shall  be  deprived  of  protection  for  six  months  from 
tliis  date,  but  not  afterwards. 

The  Lord  Justice  Turner.  —  I  agree  entirely  with  what  has 
been  said  by  my  learned  brother.  The  statute  has  in  certain  cases 
rendered  it  obligatory  upon  the  Court  either  to  refuse  or  suspend 
the  certificate  of  a  bankrupt  for  certain  offences  enumerated  in  the 
2o6th  section.  This  case,  however,  does  not,  in  my  opinion,  fall 
within  the  range  of  that  section.  Had  it  done  so,  I  should,  I  con- 
fess, still  have  entertained  considerable  doubt  whether  the  punish- 
ment awarded  by  the  learned  commissioner  against  the  bankrupt 
has  not  gone  too  far ;  for  if  the  Court,  in  cases  of  this  description, 
where  one  only  of  the  offences  enumerated  has  been  committed,  is 
bound  to  inflict  the  extreme  penalty,  I  know  not  what  is  to  be  done 
where  every  one  of  the  offences  has  been  committed,  I  think  the 
legislature  intended  to  intrust  the  Court  with  a  reasonable  discre- 
tion to  see  which  and  how  many  of  the  offences  have  been  com- 
mitted, and  what  mitigatory  circumstances  there  are  to  induce  it 
to  diminish  the  punishment  which  tlie  statute  has  awarded. 

Looking  at  the  circumstances  of  this  case,  beyond  all  doubt  I 
am  bound  to  say  that  the  conduct  of  the  bankrupt  has  been  blama- 
ble  in  the  highest  degree.  No  one  can  justify  the  conduct  of  a 
trader  who  buys  goods  and  pledges  them  the  next  day  to 
raise  money  to  carry  *  on  his  business,  —  a  course  which  *  607 
must  be  destructive  and  ruinous.  But,  on  the  other  hand, 
on  examination  of  the  accounts  of  the  bankrupt,  I  find  that  the 
pressure  upon  him  commenced  in  April,  1852,  and  that  the  trans- 
actions in  question,  although  in  some  degree  occurring  before 
April,  1852,  did  not  take  place  to  any  great  extent  till  that  time. 
I  find  that  his  books  have  been  regularly  kept,  though  it  is  admitted 
he  did  not  balance  them  regularly.  I  find  that  his  private  expenses 
did  not  exceed  250/.  a  year ;  and  I  find  it  stated  in  his  affidavit, 
and  not  denied  by  the  respondent,  that  for  the  last  three  years  he 
has  not  been  seeking  to  purchase  goods  from  his  creditors  for  the 
purpose  of  raising  money ;  but  that  the  creditors,  as  they  are  far 
too  much  in  the  habit  of  doing,  have  pressed  on  the  bankrupt  the 
purctiase  of  their  goods.  All  these  circumstances  are  deserving  of 
great  consideration,  even  if  the  case  were  within  the  256th  section 
of  the  statute.  In  my  opinion  it  does  not  fall  within  that  section^ 
and  under  the  198th  section  tlie  Court  is  bound  to  take  all  tb^se 
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circumstances  into  consideration.  Having  regard  to  ail  the  cir* 
cumstances  which  I  have  mentioned,  I  think  the  sentence  which 
my  learned  brother  has  mentioned  is  better  adapted  to  meet  the 
justice  of  the  case  than  that  of  the  learned  commissioner. 


*  508  ^Hx  parte  JOHN  SEWELL. 

In  the  Matter  of  WILLIAM  SHAW,  a  Bankrupt. 

1853.    February  24.    Before  the  Lords  Justices. 

After  the  senior  commissioner  of  the  Court  of  Bankruptcy  had  transacted  all  tk 
business  before  him,  and  left  the  Court  for  the  day,  one  of  the  other  com- 
missioners made  an  order  for  the  transfer  of  a  petition  for  adjudication  from 
a  district  court  to  London.  On  the  matter  being  brought  before  the  senior 
commissioner,  he  ordered  the  petition  to  be  retransferred  to  the  district  Court, 
considering  that  his  absence  had  not  been  ** unavoidable^  within  the  20Ui 
section,  and  that  therefore  the  other  commissioner  had  no  jurisdiction. 

Hddj  on  appeal,  — 

First,  that  the  absence  of  the  senior  commissioner  must  be  considered  to  have 
been  unavoidable. 

Secondly,  that  the  senior  commissioner  had  no  power  to  reverse  the  order  for 
transfer. 

Thirdly,  that,  as  the  great  majority  of  the  creditors  in  number  and  value  resided 
in  the  London  district,  the  order  of  transfer  was  right  upon  the  merits. 

This  was  a  motion  by  way  of  appeal  from  an  order  made  by  the 
senior  commissioner  (Mr.  Evans)  directing  that  a  petition  for 
adjudication  with  the  proceedings  thereunder,  and  the  further  pros- 
ecution thereof,  should  be  transferred  to  and  remain  in  the  Goart 
of  Bankruptcy  for  the  Leeds  district,  and  that  the  bankrupt's  costs 
of,  and  occasioned  by,  the  application  to  the  senior  commissioner 
should  be  paid  out  of  the  estate. 

The  bankrupt  carried  on  business,  as  a  bookseller,  stationer, 
toyman,  and  dealer  in  musical  instruments,  music,  and  fancy  arti- 
cles, in  High  Street,  in  the  city  of  Lincoln. 

On  the  1st  of  January,  1858,  he  filed  a  petition  for  adjudicatioa 
to  the  Court  for  the  Leeds  district,  in  which  Lincoln  is  situated, 
and  was  found  a  bankrupt  by  that  Court  on  the  same  day. 

At  a  meeting  for  the  choice  of  assignees,  held  at  Hull  on  the 
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26th  of  January,  the  appellant,  Mr.  Sewell,  was  chosen  creditors' 
assignee  ;  but  the  registrar,  who  was  sitting  for  the  commissioner, 
refused  to  confirm  the  choice,  assigning  as  a  reason  that 
Mr.  Sewell  did  not  *  reside  within  the  Leeds  district,  and    *  509 
the  choice  was  adjourned. 

On  the  28th  of  January,  1853,  Mr.  Sewell,  under  the  20tii  and 
90th  sections  of  the  Bankruptcy  Law  Consolidation  Act,  1849,  (a) 
applied  to  Mr.  Commissioner  Fane,  after  the  senior  commissioner 
had  left;  the  Court  for  the  day,  for  an  order  to  change  the  venue  of 
the  bankruptcy  to  London.  Jn  support  of  the  application,  he  made 
an  affidavit  stating  that  the  bankrupt  was  indebted  to  him  in  440/. 
2s.  6d.  on  the  balance  of  account  for  goods  sold  and  delivered ; 
that  the  bankrupt  had  sent  him  a  list  of  his  debts  amounting  to 
about  1800Z.,  which  were  all  under  100/.  except  Mr.  Sewell's;  that 
there  were  no  creditors  of  the  bankrupt  residing  at  Lincoln,  except 
a  few  small  tradesmen,  whose  debts  did  not  as  to  any  one  of  them 
exceed  5/.,  and  in  the  aggregate  did  not  exceed  25/. ;  that  the 
greater  portion  of  the  property  of  the  bankrupt  consisted  of  stock 
in  trade,  which  for  the  most  part  was  supplied  to  the  bank- 
rupt by  the  London  creditors  ;  *  and  that  to  sell  the  stock  *  510 
in  the  most  advantageous  manner  would  require  such  judg- 
ment and  knowledge,  in  giving  the  necessary  directions,  as  was 
only  possessed  by  persons  in  the  trade. 

Consents  to  the  application  wei^e  produced,  signed  by  creditors 
whose  debts  amounted  to  1088/. 

Mr.  Commissioner  Fane  thereupon  ordered,  that  the  petition  for 
adjudication,  and  all  proceedings  thereunder,  be  taken  off  the  file 
of  her  Majesty's  Court  of  Bankruptcy  for  the  Leeds  district,  and 

(a)  Sect.  20.  '*  Any  of  the  commissioners  acting  in  London  may,  during  raca- 
tion,  or  during  the  illness  or  unavoidable  absence  of  the  senior  commissioner, 
exercise  and  perform  the  duties  imposed  upon  the  senior  commisBioner  by  this 
Act." 

Sect.  90.  '*  The  senior  commissioner  shall  have  power,  whenever  he  may  deem 
it  expedient,  to  order  any  petition  against  or  by  any  trader  to  be  prosecuted  in 
any  district,  with  or  without  reference  to  the  district  in  which  the  trader  shall 
have  resided  or  carried  on  business,  or  to  consolidate  the  proceedings,  or  any 
part  thereof,  under  two  or  more  petitions  for  adjudication  of  bankruptcy,  or  to 
impound  any  petition  for  adjudication  of  bankruptcy,  and  the  proceedings  there- 
under, or  any  part  thereof,  upon  such  terms  as  the  senior  commissioner  shall 
think  fit,  or  to  transfer  any  petition  for  adjudication  of  bankruptcy,  and  the  pro- 
ceedings thereunder,  and  the  prosecution,  or  the  further  prosecution  thereof, 
from  the  Court  in  any  one  district  to  the  Court  in  any  other  district." 
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transmitted  and  removed  to  her  Majesty's  Court  of  Bankruptcy  in 
London,  and  be  there  filed  and  further  prosecuted.  And  it  was 
further  ordered,  that  the  bankrupt  should  be  paid  out  of  the  estate 
his  reasonable  expenses  in  travelling  and  attending  in  London, 
under  the  petition.  And  it  was  ordered  that  the  appointment  of 
Mr.  Theophilus  Garrick,  as  official  assignee  at  Leeds  of  the  bank- 
rupt's estate,  should  be  annulled,  and  he  was  thereby  removed  from 
being  such  official  assignee.  And  it  was  ordered  that  one  of  the 
official  assignees  of  the  Court  of  Bankruptcy  in  London  be  ap- 
pointed official  assignee  of  the  estate  of  the  bankrupt  in  the  place 
of  Mr.  Theophilus  Carrick,  thereby  removed.  And  it  was  ordered 
that  Mr.  Theophilus  Carrick  should  audit  his  accounts  under  tlie 
petition  before  the  commissioner  of  her  Majesty's  Court  of  Bank- 
ruptcy for  the  Leeds  district,  before  whom  the  petition  had  thereto- 
fore been  prosecuted,  and  pay  any  balance  which  might  be  found 
in  his  hands  to  the  official  assignee  to  be  appointed  in  London. 
And  it  was  ordered,  that  the  costs  of  John  Sewell,  of  and  occa- 
sioned by  that  application,  should  be  paid  out  of  the  estate  of  the 

bankrupt  to  his  solicitor. 
*  511        On  the  11th  of  February  an  application  was  made  to  *  the 

senior  commissioner,  upon  notice  to  Mr.  Sewell,  to  retrans- 
fer  the  proceedings  to  Leeds,  and  the  senior  commissioner  then 
made  the  order  now  under  appeal. 

Mr.  RusBell  and  Mr.  Sturgeon^  in  support  of  the  appeal.  — The 
absence  of  the  senior  commissioner  must  be  taken  to  have  been 
unavoidable,  and  therefore  Mr.  Commissioner  Fane's  order  was 
correctly  made  in  point  of  jurisdiction,  and  the  senior  commis- 
sioner had  no  jurisdiction  to  disturb  it.  The  order  now  appealed 
from  is  consequently  wrong,  and  must  be  discharged,  independently 
of  the  merits  of  the  case.  The  merits,  however,  are  also  alto- 
gether on  the  side  of  the  order  made  by  Mr.  Fane.  The  prosecu- 
tion of  the  bankruptcy  at  Hull  is  convenient  to  no  one  except  the 
official  assignee,  who  is  really  the  respondent  in  this  case.  By  far 
the  greater  portion  of  the  creditors,  as  well  as  the  witnesses  of  the 
transactions  leading  to  the  bankruptcy,  reside  in  London  and  Bir- 
mingham, the  bankrupt  resides  at  Lincoln,  and  the  commissioner 
himself  at  Leeds.  Why  all  these  individuals  are  to  be  taken  away 
to  a  distant  place  like  Hull,  in  which  no  one  concerned  in  the 
investigation  resides,  and  which  cannot  be  reached  by  any  of  the 
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persons  whose  attendance  will  be  requisite  without  inconvenience, 
no  one  has  yet  explained. 

Mr.  Swan%tan  and  Mr.  Coohe^  for  the  bankrupt.  —  As  to  the 
question  of  jurisdiction,  the  legislature  could  not  have  intended 
by  the  expression  "  unavoidable  absence  "  any  absence  whatever. 
The  argument  for  the  respondents  would  strike  the  word  unavoid- 
able out  of  the  Act.  The  circumstance  that  a  majority  of  the 
creditors  and  of  the  witnesses  reside  out  of  the  district  have 
never  been  held  sufficient  to  induce  the  Court  to  change 
*  the  venue.  A  grave  and  preponderating  reason  must  be  *  612 
shown,  together  with  the  absence  of  injury  to  the  bankrupt. 
Ex  parte  Mitchell,  (a) 

Mr.  Bacon,  for  the  official  assignee.  —  The  arguments  of  the 
appellants  as  to  the  merits  would  apply  to  every  Lincoln  bank- 
ruptcy, and  are  in  fact  directed  against  the  wisdom  of  the  general 
order  directing  such  bankruptcies  to  be  prosecuted  at  Hull. 

February  24. 

The  Lord  Justice  Knight  Bruce.  —  The  question  in  this  case 
(which  has  occupied  one-third  of  a  judicial  day)  arises  under  the 
bankruptcy  of  a  shopkeeper  at  Lincoln,  who  traded  as  a  stationer, 
a  dealer  in  musical  instruments  and  music,  and  a  toyman.  He 
made  himself  a  bankrupt  at  Lincoln,  which  is  in  the  Leeds  dis- 
trict, and  accordingly  it  was,  I  suppose,  necessary  that  the  bank- 
ruptcy should  be  opened,  in  the  first  instance  at  least,  within  that 
district,  and  that  the  business  of  the  administration  of  the  bank- 
ruptcy, at  least  in  the  first  instance,  should  be  carried  on  at  Leeds 
or  Hull,  each  in  a  different  county  from  Lincoln,  and  each  «t  a 
considerable  distance  from  it.  It  appears,  however,  that  the  great 
bulk  of  the  bankrupt's  creditors,  I  think  more  than  three-fourths 
in  amount,  resided  in  London  and  Birmingham.  It  appears,  also, 
that  the  majority  in  value  of  the  bankrupt's  creditors  were  desir- 
ous that  the  operations  in  the  bankruptcy  should  be  carried  on  in 
London  ;  and,  considering  the  position  of  Hull  with  reference  as 
well  to  Birmingham  and  London  as  to  Lincoln,  and  the  position  of 
Birmingham  and  Lincoln  with  reference  to  London,  I  have  no 

(a)  3  M.  D.  &  De  G.  897. 
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doubt  whateyer,  after  having  heard  all  that  has  been  urged  in 

respect  of  the  merits  of  the  case  (if  "  merits"  is  a  proper  term  to 

use),  that  the  interests  of  the  creditors  generally,  and  the 

*  613    *  interests  of  justice,  so  far  as  there  is  any  diflFerence  in  the 

terms,  will  be  best  consulted  by  having  the  operations  in 
the  bankruptcy  carried  on  in  London,  rather  than  at  Hull ;  and 
fliat  there  is  a  gi*aye  and  preponderating  case  requiring  the  Court 
to  interpose  for  the  purpose.  That  view  renders  it  necessary  to 
consider  the  question  of  jurisdiction,  there  being  no  doubt  upon 
the  merits ;  with  respect  to  the  question  of  jurisdiction,  my  impres- 
sion is,  that  the  order  made  by  the  senior  commissioner,  on  the 
11th  instant,  at  variance  as  it  was  intended  to  be  and  is  with  the 
order  made  by  another  learned  conmiissioner,  Mr.  Fane,  was  an 
order  without  jurisdiction  ;  an  opinion  which  I  give  independently 
of  any  question  whether  the  order  of  Mr.  Commissioner  Fane 
was  or  was  not  strictly  regular.  Into  that  latter  question  of  strict 
regularity  I  decline  to  enter,  thinking  it  entirely  unnecessary  to  do 
so.  I  think,  and,  as  I  believe,  my  learned  brother  thinks,  that  on 
the  merits,  and  substantially,  the  order  of  Mr.  Commissioner  Fane 
was  entirely  right,  and  that  the  terms  of  that  order  ought  to  regu- 
late the  course  now  to  be  adopted.  We  think,  also,  that  the  choice 
of  Mr.  Sewell  as  assignee  should  stand,  but  entirely  without  prej- 
udice to  the  discretion  of  the  London  commissioner,  before  whom 
this  case  shall  come,  to  direct  a  new  choice  if  he  shall  think  fit. 
With  regard  to  the  costs  of  the  present  application,  the  appellant's 
costs  should,  as  we  conceive,  come  out  of  the  estate.  We  consider 
that  costs  not  exceeding  10/.  should  be  allowed  to  the  bankrupt; 
and  that  costs  also  of  this  application  not  exceeding  102. 
should  be  allowed  to  the  official  assignee  of  Leeds.  We  are  of 
opinion  that  the  costs  of  the  application  to  Mr.  Commissioner 
Evans,  which  produced  the  order  of  11th  February,  should  be 
borne  thus,  —  that  Mr.  Sewell  should  have  his  out  of  the  estate, 
and  that  the  bankrupt  should  not  be  allowed  any. 

*  514       *  The  Lobd  Justice  Turner.  —  This  case  involves  two 

questions;  one  of  jurisdiction,  the  other  that  of  expedi- 
ency. As  to  the  former,  the  state  of  the  case  is  this :  An  order 
was  made  by  Mr.  Commissioner  Fane  after  the  senior  commis- 
sioner had  left  the  Court  for  the  day,  transferring  the  proceedings 
to  London.  Subsequently  application  was  made  to  Mr.  Commis- 
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sioner  Evans,  the  senior  commissioner,  to  take  back  the  proceed- 
ings from  London  to  Hull.  Now  the  section  provides :  —  [His 
Lordship  read  it.]  I  am  of  bpinion,  on  the  question  of  jurisdic- 
tion, that,  as  the  senior  commissioner  was  not  in  Court  when 
the  order  in  question  was  applied  for,  but  having  performed  his 
functions  for  the  dskj  had  left  the  Court,  he  inust  be  considered  as 
having  been  *^  unavoidably  absent "  within  the  meaning  of  the 
20th  section  of  the  statute,  and  consequently  that  it  was  in  the 
power  of  Mr.  Commissioner  Fane  to  make  the  order  which  he  did, 
and  that  the  order  afterwards  made  by  Mr.  Commissioner  Evans 
to  take  back  the  proceedings  to  Hull  was  an  order  tUtra  vireSy 
while  the  order  of  Mr.  Commissioner  Fane  remained  undischarged. 
With  reference  to  the  question  of  expediency,  I  think  it  plain  that 
it  will  be  for  the  convenience  and  benefit  of  the  great  majority  of 
the  creditors  that  the  proceedings  in  this  bankruptcy  should  be 
prosecuted  in  London.  In  my  opinion,  therefore,  the  order  of  the 
11th  instant  is  wrong,  both  upon  the  merits  and  on  the  ground  of 
want  of  jurisdiction. 


^  Ex  parte  JOSEPH  BOYLE  and  CHARLES  BOYLE,  *  615 
In  the  Matter  of  SAMUEL  BOYLE,  a  Bankrupt. 

1853.    March  21,  22.    Before  the  Lobbs  Justicbs. 

Two  creditors  had  entered  up  judgment  against  a  trader  on  a  warrant  of  attorney, 
but  had  not  registered  it  according  to  the  1  &  2  Vict.  c.  110.  They  attended 
a  meeting  for  investigatiiig  the  affairs  of  the  debtor,  and  were  there  informed^ 
by  a  solicitor,  who  attended  on  behalf  of  the  general  creditors,  that  he  had  in 
his  pocket  the  means  of  preventing  them  from  obtaining  any  preference.  The- 
solicitor  had  with  him  at  the  time  a  declaration  of  insolvency  which  he  had. 
previously  obtained  from  the  trader.  Having  made  the  above  statement,  he 
inquired  (as  he  deposed)  of  the  judgment  creditors  whether  they  intended  to 
seek  any  preference  by  means  of  their  judgment,  and  received  an  answer  from 
them  in  the  negative,  but  be  purposely  abstained  from  mentioning  registration. 
On  the  investigation  taking  place  it  had  appeared  that  the  trader  had  freehold 
property  of  considerable  value,  and  the  further  investigation  was  adjourned 
to  an  appointed  day.  The  solicitor  forbore  to  file  the  declaration  of  insol- 
vency, but  tiie  judgment  creditors  registered  their  judgment  a  few  days  after 
that  of  the  meeting.  On  the  trader  becoming  bankrupt  some  months  after- 
wards: Held, — 

1.  That  the  judgment  creditors  had  not  precluded  themselves  from  registering 
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their  judgment,  and  that  the  promise  made  by  them  (if  any)  was  nudum  pactum, 
and  one  into  which  they  had  been  drawn,  and  not  a  representation  acted  upon 
by  another  party  by  which  they  were  equitably  bound. 

2.  That  the  general  creditors,  having  allowed  so  long  a  time  to  pass  without 
taking  any  step  to  set  aside  the  proceeding,  codld  not  resist  the  priority  thereby 
obtained. 

3.  That  since  the  passing  of  the  Bankrupt  Law  Consolidation  Act,  the  lavu 
laid  down  in  Re  Perrin  (2  Drury  &  Warren,  147)  is  inapplicable,  and  that 
a  registered  judgment,  although  entered  up  on  a  warrant  of  attorney,  snd 
although  not  followed  by  execution,  now  constitutes  a  valid  lien  on  the  landt 
of  a  bankrupt  after  the  lapse  of  a  year  from  the  time  when  it  was  entered  up. 

This  was  an  appeal  from  the  dismissal  by  Mr.  Commissioner 
Balguy  of  the  appellant's  petition  claiming  a  lien  upon  the  pro- 
ceeds of  certain  freehold  hereditaments  of  the  bankrupt  at  Fenton 
in  Staffordshire,  under  the  1  &  2  Vict.  c.  110,  §  13,  (a)  in 
*  616    respect  of  a  judgment  *  debt,  and  praying  for  the  usual 
order  in  the  case  of  an  equitable  mortgage. 

(a)  **Tbat  a  judgment  already  entered  up,  or  to  be  hereafter  entered  np 
against  any  person  in   any  of  her  Majesty^s  Superior  Courts  at  Westminster, 
shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments  (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure)  of  or  to  which  such  person  shall  at  the  time  of  entering  op 
such  judgment)  or  at  any  time  afterwards,  be  aeiled,  possessed,  or  entitled  for 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  and  shall  be  binding  as  against  the  person  against  whom  judgment 
shall  be  so  entered  up,  and  against  all  persons  claiming  under  him  after  snch 
judgment,  and  shall  also  be  binding  as  against  the  issue  of  his  body,  and  all 
other  persons  whom  he  might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments; 
and  that  every  judgment  creditor  shall  have  such  and  the  same  remedies  in  s 
Court  of  Equity  against  the  hereditaments  so  charged  by  virtue  of  this  Act,  or 
any  part  thereof,  as  he  would  be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had  power  to  charge  the  same  heredita- 
ments, and  had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon :  Provided  that  no  judgment 
creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such  charge 
until  after  the  expiration  of  one  year  from  the  time  of  entering  up  such  judgment, 
or  in  cases  of  judgments  already  entered  up,  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  Act,  until  after  the  expiration  of  one 
year  from  the  time  appointed  for  the  commencement  of  this  Act,  nor  shall  such 
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The  bankrupt  up  to  the  year  1847  carried  on  business  as  an 
earthenware    manufacturer    at    Fenton,  in    copartnership 

*  with  George  Eugene  Mayer  and  Eobert  Brown.  The  *  517 
partnership  was  in  that  year  dissolved,  and  the  bankrupt  took 

to  the  concern.  The  business  had  formerly  belonged  to  the  father 
of  the  bankrupt,  and  at  the  time  of  the  dissolution  there  was 
owing  from  the  bankrupt  to  his  brothers  Joseph  Boyle  and  Charles 
Boyle,  the  present  appellants,  as  trustees  under  the  father's  will, 
the  sum  of  8600Z.  To  secure  the  payment  of  this  sum  by  instal- 
ments, the  bankrupt  gave  the  appellants  a  warrant  of  attorney 
dated  the  24th  of  April,  1848,  on  which  judgment  was  entered  up  on 
the  27th  April,  1848.  Default  having  been  made  in  payment  of 
the  instalments,  the  bankrupt  received  in  1851  several  letters 
from  the  appellants,  complaining  of  the  non-payment,  and  threat- 
ening that  unless  the  money  were  paid  they  would  issue  execution. 

Oil  the  2d  of  February,  1852,  Mr.  Ward,  a  solicitor  of  New- 
castle, was  consulted  by  creditors  of  the  bankrupt,  whose  debts 
amounted  to  3000J.,  and  had  their  instructions  to  make  a  full 
investigation  into  the  bankrupt's  affairs,  and  ascertain  his  true 
position  and  prospects.  He  accordingly  came  to  London  on  the 
6th  of  February,  1852,  and  having  ascertained  that  the  appellants 
had  not  registered  their  judgment,  he  obtained  a  declaration  of 
insolvency  from  the  bankrupt  as  a  preparatory  step. 

On  the  9th  of  February  Mr.  Ward  again  came  to  London,  and 
on  the  10th  of  February,  1852,  Mr  Ward,  the  bankrupt,  the  appel- 
lants, and  Messrs.  Mayer  and  Brown,  who  were  creditors  of  the 
bankrupt,  met  by  appointment  at  Bacon's  Hotel  in  Great  Queen 
Street,  Lincoln's  Inn  Fields.  Soon  after  they  had  assembled  Mr. 
Ward  asked  the  bankrupt  to  retire,  and  when  he  had  done  so, 
Mr.  Ward  told  the  appellants,  one  of  whom  (Mr.  Charles 

*  Boyle)  wa&  in  practice  as  a  solicitor,  that  a  partial  in-   *  518 

chtLTge  operate  to  give  the  judgment  creditor  any  preference  in  case  of  the  bank- 
ruptcy of  the  person  against  whom  judgment  shall  have  been  entered  up,  unless 
such  judgment  shall  have  been  entered  up  one  year  at  least  before  the  bank- 
ruptcj:  Provided  also,  that  as  regards  purchasers,  mortgagees,  or  creditors, 
who  shall  have  become  such  before  the  time  appointed  for  the  commencement  of 
this  Act,  such  judgment  shall  not  affect  lands,  tenements,  or  hereditaments  other- 
wise than  as  the  same  would  have  been  affected  by  such  judgment  if  this  Act  had 
not  passed :  Provided  also,  that  nothing  herein  contained  shall  be  deemed  or 
taken  to  alter  or  affect  any  doctrine  of  Courts  of  Equity,  whereby  protection  is 
giTen  to  purchasers  for  valuable  consideration  without  notice.^* 
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qtiiry  had  been  made  into  the  bankrupt's  afihirs,  which  appeared 
to  be  in  a  critical  position.  Mr.  Ward  then  asked  the  appellants 
whether  they  would  assist  in  making  a  thorough  investigation  into 
the  state  of  the  bankrupt's  aflbirs,  and  upon  their  assenting  to  this 
course,  Mr.  Ward  said  that  before  he  proceeded  any  further  he 
should  require  an  assurance  from  the  appellants  that  thej  would 
not  seek  to  obtain  any  preference  by  virtue  of  their  judgment. 
He  pointed  to  his  pocket  in  which  he  had  the  declaration  of  insol- 
vency, and  said  he  had  there  the  means  of  preventing  them 
obtaining  any  preference,  but  should  not  say  what  they  were ;  but 
he  added,  "  Mr.  Charles  Boyle  knows."  To  this  the  appellant  . 
Joseph  Boyle  replied  :  "  Certainly  not ;  we  should  never  think  of 
doing  so  under  such  circumstances  as  these."  Mr.  Ward  then 
said :  "  What  do  you  say,  Mr.  Charles  ? "  Charles  Boyle  replied : 
"  Certainly  not."  The  bankrupt  was  then  called  into  the  room, 
and  a  full  inquiry  was  made  into  the  nature  and  extent  of  his 
debts  and  liabilities,  and  also  of  his  assets  ;  and  the  appellants 
then  learned  for  the  first  time  that  the  bankrupt  was  entitled  to 
freehold  lands  of  the  value  of  2000i.,  which  were  wholly  unin- 
cumbered, besides  other  lands  which  were  subject  to  mortgages. 
At  the  conclusion  of  the  investigation  another  meeting  was  ap- 
pointed for  the  9th  of  March. 

The  account  which  the  appellants  gave  of  this  meeting  only 
diflFered  from  that  of  the  respondent  as  to  the  words  of  Mr.  Ward's 
question,  which  the  appellants  stated  were  not  generally  whether 
they  would  take  any  preference,  but  whether  they  would  issue 
execution.  Mr.  Ward  stated  in  his  affidavit  that  he  had  intention- 
ally abstained  from  saying  any  thing  about  registration. 
On  tlie  13th  of  February  the  appellants  registered  their  judg- 
ment. 
*  519  *  A  meeting  of  creditors  was  held  on  the  9th  of  March 
as  it  had  been  appointed,  and  certain  proposals  were  then 
submitted  to  the  creditors.  At  this  meeting  the  propriety  of  the 
conduct  of  the  appellants  in  registering  the  judgment  after  the 
assurances  which  they  had  given  on  the  10th  of  February  was 
attacked,  and  was  defended  by  the  appellants.  No  arrangement 
was  then  come  to.  Another  meeting  was  subsequently  held,  but 
without  any  result. 

In  the  early  part  of  May  the  bankrupt  filed  a  petition  in  the 
Bankruptcy  Court  under  the  arrangement  clauses  of  the  Bankrupt 
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Law  Consolidation  Act.  The  petition  was,  however,  dismissed  by 
the  Court,  and  upon  this  dismissal  as  au  act  of  bankruptcy,  a 
creditor  on  the  7th  of  June,  1862,  obtained  an  adjudication. 

The  appellants  then  presented  the  petition  from  the  dismissal  of 
which  they  now  appealed. 


Mr.  Swanston  and  Mr.  T.  H.  Terrell^  for  the  appellants.  —  The 
commissioner's  decision  proceeded  upon  the  ground  that  the  appel- 
lants had  entered  into  an  engagement  with  Mr.  Ward  not  to  register 
their  judgment.  That^  however,  is  not  the  result  of  the  evidence. 
According  to  the  affidavits  of  tlie  appellants  the  engagement  was 
not  to  issue  execution,  and  Mr.  Ward  states  that  registration  was 
intentionally  not  mentioned.  It  is  clear  that  the  appellants  under- 
stood execution  alone  to  have  been  referred  to.  If  Mr.  Ward 
required  them  to  stipulate  against  registration,  why  did  he  not  at 
once  state  that  there  was  considerable  real  estate  belonging  to  the 
bankrupt,  and  that  he  desired  the  appellants  to  forego  the  priority 
which  they  might  obtain  by  registering  their  judgment  ?  But  even 
supposing  any  engagement  to  have  been  entered  into,  it  was 
merely  nudumpactum,  *  and  could  not  have  been  enforced,  *  520 
nor  is  it  alleged  to  have  been  of  any  definite  kind.  Can  it 
be  supposed  that  the  appellants  would  have  undertaken  generally 
under  the  circumstances  not  to  enforce  their  judgment  ? 

Mr.  Bolt  and  Mr.  De  Gexy  for  the  respondents.  —  The  petition 
is  one  entitled  to  no  favour,  for  it  is  an  application  to  a  jurisdio- 
diction  established  for  the  purpose  of  equal  distribution  of  a 
bankrupt's  assets  seeking  a  preference,  and  it  is  an  application  to 
a  Court  of  Equity  to  give  effect  to  a  proceeding  taken  in  breach 
of  good  faith.  The  commissioner  rightly  thought  that  the  latter 
circumstance  excluded*  the  appellants  from  the  assistance  of  the 
Court.  It  was  not  necessary  that  there  should  be  a  formal  agree- 
ment. The  appellants  represented  that  they  would  take  no  prefer- 
ence. That  repretentation  was,  as  they  knew,  acted  upon.  They, 
or  one  of  them,  who  was  a  solicitor,  knew  that  if  the  representa- 
tion had  not  been  made,  Mr.  Ward  would  have  instantly  filed  the 
declaration  of  insolvency  which  he  had  in  his  pocket,  and  that  all 
possibility  of  priority  would  then  have  been  taken  away.  His 
engagement  not  to  do  so  prevented  the  contract  from  being  nudum 
pactum^  for  he  had  precluded  himself  from  acting ;  and  if  he  had 
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filed  the  declaration  after  obtaining  the  assurance  from  the  appel- 
lants, and  an  adjudication  had  followed,  it  would  have  been 
annulled  as  fraudulent.  Ex  parte  Harcourt^  (a)  Ex  parte  Lowe,  (b) 
Having  obtained  his  forbearance  to  proceed  by  making  an  express 
promise,  they  cannot  obtain  the  assistance  of  this  Court  to  enable 
them  to  profit  by  a  breach  of  faith.  Indeed,  a  Court  of  Equity 
would  even  actively  interfere  to  restrain  such  a  proceeding :  Money 
V.  Jordan^  (<?)  Hammersley  v.  De  Biel ;  (rf)  but  we  only  ask  the 

Court  to' be  passive. 
♦  621       *  There  is,  moreover,  at  least  considerable  doubt  whether 

the  appellants  are,  independently  of  the  equities  of  the  case, 
entitled  to  any  priority,  and  this  doubt  is  sufficient  to  induce  the 
Court  to  refrain  from  interfering.  For  it  does  not  under  the  juris- 
diction in  bankruptcy  make  an  order  giving  priority  upon  an 
equitable  mortgagee's  petition  except  in  plain  cases,  but  leaves  the 
petitioner  to  enforce  his  claim  against  the  assignees  by  the  ordinary 
proceedings  in  Chancery. 

The  only  claim  which  the  appellants  have  is  founded  upon  the 
1  A  2  Vict.  c.  110,  §  13,  providing  that  a  judgment  entered  up 
against  any  pereon  shall  operate  as  a  charge  upon  all  lands  of  or 
to  which  such  person  shall  at  the  time  of  entering  up  such  judg- 
ment be  seised,  possessed,  or  entitled  for  any  estate  or  interest,  and 
that  every  judgment  creditor  shall  have  the  same  remedies  in  a 
Court  of  Equity  against  the  hereditaments  charged  by.  the  Act,  as 
if  the  person  against  whom  the  judgment  is  entered  up  had  by 
writing  under  his  hand  agreed  to  charge  the  same  with  the  amount 
of  the  judgment  debt  and  interest.  The  question  is  whether  this 
enactment  was  intended  to  have  and  has  the  efiect  of  altering  the 
law  which  has  been  continued  ever  since  the  9  James  1  down  to 
the  present  time,  (c)  and  which  provides  that  no  creditor,  having 
security  for  his  debt,  shall  receive  upon  any  such  security  more 
than  a  ratable  part  of  such  debt  except  in  respect  of  any  execution 
served  and  levied,  or  any  mortgage  of  or  lien  upon  any  part  of  the 
property  of  the  bankrupt  before  the  date  of  the  commission,  fiat,  or 
petition  for  adjudication.    If  the  appellants  succeed,  this  will  be 

the  first  case  since  the  time  of  James  the  First  in  which  a 
*  522  judgment  creditor  who  has  not  issued  execution  *  has  been 

(a)  2  Rose.  203.  (c)  2  De  G.,  M.  &  G.  318. 

(6)  1  Gl.  &  J.  78.  id)  12  01.  &  Fin.  84. 

(c)   6  Geo.  4,  c.  16,  §  108 ;  12  &  18  Vict.  c.  106,  §  184. 
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allowed  priority  over  the  general  creditors.  Now  in  the  first 
place  it  would  be  rerj  singular  that  an  Act  which  is  designed 
for  the  purpose  of  providing  an  equal  distribution  of  the  effects  of  in- 
solvents (who  are  not  traderi^  among  their  creditors,  and  which  is 
framed  upon  the  model  of  the  Bankrupt  Law,  should  be  intended  thus 
to  alter,  in  a  retrograde  direction,  one  of  the  ^lost  salutary  provisions 
of  the  Bankrupt  Law  for  effecting  equal  distribution  among  cred- 
itors, and  more  especially  that  this  intention  should,  if  it  existed, 
not  have  been  declared.  Do,  then,  the  two  enactments  conflict 
with  one  another  ?  Is  the  provision  that  no  creditor  having 
security  for  this  debt  shall  receive  more  than  a  ratable  part  of  his 
debt,  except  in  respect  of  an  execution  levied  or  a  mortgage  or 
lien,  inconsistent  with  the  provision  that  a  judgment  shall  con- 
stitute a  lien  ?  Or  is  not  the  meaning  of  the  latter  provision  that 
a  judgment  may  constitute  a  lien,  but  not  such  a  lien  as  to  be 
within  the  exception  intended  in  the  Bankrupt  Act  ?  In  consider- 
ing this  question  it  must  be  borne  in  mind  that  the  1  &  2  Vict, 
c.  110,  was  not  intended  to  affect  the  administration  of  assets  of 
traders  under  the  Bankrupt  Law.  The  law  which  it  was  intended 
to  amend  and  reform  (and  which  much  needed  amendment  and 
reformation)  was  that  applicable  to  persons  who  were  not  traders, 
and  who  had  never  been  completely  brought  within  provisions  like 
those  of  the  Bankrupt  Law,  but  who  might  be,  as  one  of  your 
Lordships  observed  in  another  case,  (a)  '^  at  once  wealthy  and 
insolvent."  It  is  with  reference  to  these  cases  that  its  provisions 
are  to  be  read.  They  ought  not,  in  fair  and  rational  construction, 
to  be  used  to  disturb  and  impair  another  branch  of  the  law  which 
had  long  previously  been  rescued  from  such  a  reproach. 
Judgments  operated  as  a  general  lien  before  *  the  1  &  2  *  528 
Vict.  c.  110,  and  yet  they  were  expressly  decided  not  to  fall 
within  the  word  '^  lien  "  in  the  Bankrupt  Act.  Brace  v.  Duche%s 
of  Marlborough,  (li)  All  that  the  Act  has  done  is  to  make  them 
specific  liens,  but  it  has  not  said  that  it  has  thereby  brought  them 
witiiin  the  exception.  The  proviso  that  the  charge  shall  not 
operate  in  case  of  bankruptcy  until  after  the  lapse  of  a  year  may  be 
relied  upon  as  a  negative  pregnant ;  but  it  is  sufficient  to  say  that 
such  a  provision  would  be  required  in  a  conceivable  state  of 
circumstances ;  viz.,  where  a  judgment  creditor  had  taken  the 

(a)  Tombs  v.  Bocb,  2  Coll.  503.  (h)  2  F.  Wms.  491. 
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land  in  execution  as  in  Bnil  t.  Faulkner,  (a)    In  such  a  case  he 
would  fall  within  the  exception,  and  the  execution  would  give 
effect  to  the  charge  in  all  such  cases  but  for  this  proviso.    These 
arguments  are  strongly  supported  hj  the  observations  of  Lord 
St.  Leonards  in  Re  Perrin.  (i)     It  is  true  that  the  judgment  in 
that  case  was  entered  up  upon  a  warrant  of  attorney,  and  that  the 
present  Act  differs  from  its  predecessor,  (<r)  and  the  corresponding 
Irish  Act,  ((2)  in  the  omission  of  the  words  expressly  depriving 
such  judgments  of  any  eflect  in  giving  priority.     But  the  reason- 
ing of  Lord  St.  Leonards  extends  beyond  the  mere  facts  of  the 
case;  his  Lordship  said:   "The  Act  of  Victoria  (whether  wisely 
or  not  I  am  not  here  to  consider)  gave  a  great  increase  of  security 
to  judgment  creditors  beyond  what  tliey  had  previously  enjoyed ; 
but  it  does  not  profess  to  alter  generally  the  relation  of  debtor  and 
creditor  in  bankruptcy ;  it  left  them  where  it  found  them ;  it  con- 
tains provisions  to  prevent  persons  catching  judgments  by  means 
of  warrants  of  attorney;  it  gives  judgment  creditors  more  ex- 
tended powers  than  before ;  and  the  22d  section  leaves  every 
*  524  judgment  *  creditor  all  the  rights  which  he  had  previously 
possessed  ;  but  can  it  be  said  to  have  relieved  those  rights 
from  the  restrictions,  subject  to  which  they  had  been  formerly 
enjoyed  ?    Was  the  judgment  creditor  intended  to  have  not  only 
the  additional  rights,  but  also  the  abolition  of  all  restrictions  upon 
the  previous  rights  ?    I  am  bound  to  give  to  both  these  statutes  a 
sensible  construction ;  and,  in  my  opinion,  the  true  view,  as  far  as 
they  are  in  pari  materia^  is  that  which  dovetails  the  enactments  of 
one  with  the  other.     A  prior  statute  may  operate  upon  a  sub- 
sequent Act  of  Parliament,  without  express  words;  the  Statute  of 
Uses,  for  instance,  operates  upon  the  Statute  of  Wills,  although  the 
former  did  not  contemplate  devises ;   and  so  may  the  statute  of 
William  act  upon  that  of  Victoria,  and  they  may  together  form  a 
sensible  and  rational  system ;   and  I  see  nothing  in  opposition  to 
this  construction.    There  is  no  reason  why,  as  between  the  judg- 
ment creditor  and  the  other  creditors  in  bankruptcy,  judgments 
should  not  be  considered  in  one  light,  and  as  between  the  creditors 
themselves  where  there  is  no  bankruptcy,  in  another.    It  is  not 
inconsistent  to  give  to  judgment  creditors  generally  the  advantages 
of  the  statute  of  Victoria,  where  there  is  no  bankruptcy,  and  yet 

» 

(a)  1  De  G.  &  Sm.  685.  (c)  6  Geo.  4,  c.  16,  §  108. 

(6)  2  Dr.  &  War.  147.  (d)  6  WiU.  4,  c.  14,  §  126. 
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not  to  repeal  the  provisions  of  the  statute  of  William  in  the  case 
of  bankruptcy."  And  in  a  second  judgment  after  a  second 
argument  his  Lordship  thus  expressed  himself:  ^'The  principle 
upon  which  Whiimore  y.' Robertson  {a)  was  decided  is,  that  the 
later  Act  should  not  operate  beyond  its  immediate  purpose  where 
there  was  no  conflict  and  no  apparent  intention  to  repeal  the 
former  provision.  I  must  apply  the  same  principle  to  this  case. 
Now  here,  whilst  the  judgment  was  a  general  lien,  and  would  bind 
only  part  of  the  debtor's  property,  the  creditor,  where  the 
judgment  *  was  on  a  warrant  of  attorney,  was  prohibited  by  *  626 
our  Bankrupt  Act  from  having  the  benefit  even  of  his  execu- 
tion (and  in  this  case  there  was  not  any  execution)  unless  there 
had  been  a  sale  before  the  act  of  bankruptcy.  The  Act  of  3  &  4 
Yict.  (6)  extends  every  judgment  as  a  charge  on  all  the  debtor's 
property,  but  there  is  no  reason  (unless  it  be  so  enacted)  why  that 
which,  as  a  general  lien,  was  subject  to  be  cut  down  in  bankruptcy, 
should  not  remain  subject  to  that  liability,  although  it  has  become 
a  specific  charge."  As  Lord  St.  Leonards  was  dealing  with  a  case 
then  which  fell  exactly  within  the  latter  words  of  the  clause  of  the 
Irish  Act  then  in  force  corresponding  with  the  108th  section  of 
the  6  Geo.  4,  c.  16,  denying  priority  to  judgments  entered  up  on 
warrants  of  attorney,  it  was  not  necessary  for  him  to  consider  the 
earlier'  part  of  the  clause  which  still  remains  in  force.  But 
the  earlier  part  which  provides  that  no  creditor  having  security 
shall  have  priority  except  in  respect  of  execution  levied,  or  a 
mortgage  or  lien,  is  equally  within  the  scope  of  his  observations, 
and  the  words  as  to  judgments  on  warrants  of  attorney  were 
added  in  the  former  Act  to  exclude  such  judgments  from  priority 
even  when  followed  by  execution  levied,  and  not  to  give  priority  in 
contradiction  to  the  earlier  words  to  other  judgments  not  followed 
by  execution.  We  submit,  therefore,  that  the  omission  in  the 
present  Bankrupt  Act  of  the  provision  as  to  judgments  upon 
warrants  of  attorney  does  not  exclude  the  application  of  the 
reasoning  in  Ex  parte  Perrin^  and  that  the  1  &  2  Vict.  c.  110, 
§  13,  did  not  give  a  preference  to  any  judgment  creditor  who  had 
not  sued  out  execution.  Is  its  efiect  altered  in  the  sense  of 
giving  priority  by  the  omission  of  a  few  words  in  the  present  Bank- 
rupt Act  relating  entirely  to  judgments  on  warrants  of  attorney, 

(a)  8  M.  &  W.  468. 

(6)  This  is  the  Irish  Act,  corresponding  with  \&2  Yict.  c.  110. 
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*  526   *  especially  when  such  an  alteration  is  completely  at  vari- 

ance with  the  whole  object  of  the  Act  ?  If  the  legislature 
had  intended  to  alter  the  law  which  had  denied  priority  to  judg- 
ment creditors  who  had  not  sued  out  execution,  it  would  not  have 
done  so  merely  by  the  omission  of  a  clause  with  respect  to  judg- 
ments of  one  particular  kind.  If  judgments  are  alone  sufficient  to 
give  priority,  why  should  execution  be  required  to  be  completed 
by  seizure  ? 

There  is  one  more  point  on  which  alone  the  commissioner's 
judgment  may  if  necessary  be  supported.  The  19th  section  of 
the  1  &  2  Vict.  c.  110,  provides  that  no  judgment  shall  by  virtue 
of  that  Act  affect  any  lands  as  to  creditors  unless  and  until  it  is 
registered.  Coupling  this  with  the  provision  of  the  13th  section 
which  enacts  that  the  creditor  shall  not  proceed  to  obtain  the  ben- 
efit of  the  charge  until  after  the  expiration  of  one  year  from  the 
time  of  entering  up  the  judgment,  can  it  be  said  that  it  does  not 
affect  lands  if  the  year  is  held  to  begin  to  run  before  registration? 

Tlieir  Lordships  only  required  to  hear  a  reply  as  to  that  part  of 
the  argument  in  the  course  of  which  Be  Perrin  had  been  cited. 

Mr.  Swanston^  in  reply.  —  The  decision  in  Be  Perrin  turned 
entirely  on  the  provision  that  no  creditor,  though  for  a  valuable 
consideration,  who  should  sue  out  execution  upon  any  judgnient 
obtained  by  default,  confession,  or  nil  dicitj  should  avail  himself 
of  such  execution  to  the  prejudice  of  other  fair  creditors,  but 
should  be  paid  ratably  with  Uiem.  This  provision  was  repealed 
and  not  re-enacted  by  the  Bankrupt  Law  Consolidation  Act,  an 
alteration  in  the  law  which  entirely  destroys  the  argument  of  the 
respondents'  counsel  and  tlie  applicability  of  Be  Perrin. 

♦  527       *  The  Lord  Justice  Turner.  —  This  case  comes  before 

us  on  appeal  from  the  decision  of  the  commissioner,  who 
refused  to  make  an  order  upon  an  application  by  judgment  cred- 
itors claiming  as  equitable  mortgagees  to  have  an  account  taken 
and  their  security  realized.  The  judgment  was  obtained  on  the 
27th  of  April,  1848 ;  it  was  not  registered  till  the  13th  of  Febru- 
ary, 1852 ;  and  in  the  mean  time  a  meeting  took  place  on  the  10th 
of  February,  1852,  at  which  the  bankrupt  was  present,  the  persons 
on  whose  behalf  the  judgment  had  been  entered  up  were  also 
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present,  as  were  also  two  other  persons,  creditors  of  the  bankrupt. 
The  ground  upon  wliich  the  learned  commissioner  refused  to  make 
an  order  was  this :  that  at  the  meeting  of  the  10th  of  February 
an  undertaking  was  given  on  the  part  of  the  present  petitioners 
that  they  would  not  take  any  preference  nor  do  any  act  by  which 
to  obtain  one.  It  is  very  much  in  dispute  upon  the  affidavits, 
whether  the  undertaking  which  was  given  was  not  simply  an 
undertaking  that  they  would  not  issue  execution  upon  the  judg- 
ment. Of  course,  if  it  were  an  undertaking  to  do  no  act  by  which 
to  obtain  a  preference,  it  would  amount  to  an  undertaking  not  to 
register  the  judgment,  by  which  preference  would  be  obtained. 
It  appears  to  me  that  there  are  three  grounds  upon  which  this 
order  ought  to  have  been  made,  apart  from  the  question  of  law 
as  to  the  effect  of  the  judgment,  if  fairly  and  properly  registered. 

I  think  that  the  true  test  by  which  to  try  the  question  as  to 
tlie  effect  of  the  alleged  undertaking,  is  by  considering  whether 
upon  a  bill  filed  in  this  Court  for  the  purpose  of  restraining  the 
registration  of  the  judgment,  or  any  proceeding  upon  that  regis- 
tration, or  to  make  void  the  registration,  if  made,  the  parties  with 
whom  that  undertaking  was  entered  into  could  or  could  not 
have  succeeded.  I  take  that  question  very  much  to 
•  depend  upon  the  correlative  question  whether,  if  the  *  628 
judgment  creditors  had  on  their  part  filed  a  bill  m  this 
Court  for  the  purpose  of  restraining  Mr.  Ward's  clients  from 
proceeding  upon  the  declaration  of  insolvency,  they  could  have 
maintained  that  bill.  Now  it  seems  to  me  that  there  was  no 
undertaking  given  on  the  part  of  the  persons  who  represented  the 
bankrupt  and  the  general  creditor  that  the  declaration  of  insol- 
vency which  had  been  signed,  and  was  in  the  pocket  of  Mr.  Ward 
at  the  time  of  the  meeting  of  the  9th  of  February,  should  not  be 
acted  upon ;  and  I  take  it  that  in  the  absence  of  such  an  under- 
taking the  judgment  creditors  could  not  have  succeeded  in  an 
application  to  restrain  proceedings  in  bankruptcy  upon  the  decla- 
ration of  insolvency.  If,  then,  on  the  one  hand,  the  judgment 
creditors  could  not  have  succeeded  in  an  application  to  restrain 
the  proceedings  in  bankruptcy,  so  neither,  on  the  other  hand,  could 
the  parties  who  had  the  declaration  of  insolvency  have  succeeded 
in  an  application  to  restrain  the  judgment  creditors  from  proceed- 
ing with  the  registration.  That  is  the  first  ground  upon  which 
it  appears  to  me  that  the  order  ought  to  have  been  made. 
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The  second  ground  is  this.  I  confess  that  it  appears  to  me, 
upon  the  evidence,  that  the  appellants  were  in  fact  drawn  into 
the  promise  not  to  register  their  judgment,  if  any  promise  cao  be 
taken  to  have  been  made  bj  them.  For  what  are  the  facts  ?  Mr. 
Ward  came  up  to  London  on  the  9th  of  February.  He  examined 
the  registry  for  the  purpose  of  seeing  whether  the  judgment  was 
registered,  and  found  it  was  not  registered.  Then  the  meeting 
took  place  on  the  10th  of  February.  He  says  in  his  evidence 
that  he  did  not  mention  the  registration  of  the  judgment,  and  that 
he  purposely  avoided  mentioning  it  at  that  meeting.  Now  when 
the  appellants  were  asked  whether  they  would  do  any  act 

*  529    to  obtain  *  a  preference,  there  had  been  a  communication 

before  (as  appears  by  the  evidence)  on  the  subject  of  issu- 
ing execution  on  the  judgment,  and  it  may  well  be  that  they  unde^ 
stood  Mr.  Ward's  question  as  asking  whether  they  would  or  not 
issue  execution  upon  the  judgment.  Taking  this  into  consideration, 
together  with  the  fact  of  Mr.  Ward  saying  nothing  about  registra- 
tion, I  think  that  in  that  state  of  circumstances  such  a  promise, 
even  if  given  to  the  extent  contended  for,  is  one  which  the  Court 
would  not  enforce  as  against  the  judgment  creditors. 

The  third  ground  upon  which  the  order  ought  to  have  been  made 
is  this :  It  appears  that  so  long  ago  as  the  9th  of  March,  1832, 
there  was  a  meeting  of  creditors,  at  which  the  good  faith  or  bad 
faith  of  registering  the  judgment  was  called  in  question  ;  that  the 
appellants  insisted  on  its  validity,  and  that  no  proceedings  were 
taken  to  impeach  it.  Upon  all  these  grounds  I  am  of  opinion 
that  there  ought  to  have  been  an  order  made  in  favour  of  these 
petitioners,  as  in  the  case  of  a  mortgage,  if  a  judgment  properly 
registered  can  entitle  them  to  such  an  order. 

But  a  question  of  law  has  been  raised  for  the  respondents,  and 
fully  argued,  namely,  this,  whether  the  Statute  1  &  2  Vict.  c.  110, 
§  13,  which  creates  the  charge  in  favour  of  a  judgment  creditor 
upon  the  estate  of  a  person  against  whom  the  judgment  is  obtained 
does  or  does  not  apply  to  cases  of  bankruptcy,  and  the  case  of  In 
re  Perrin  has  been  cited  upon  this  question.  Now,  whatever  may 
be  the  effect  of  that  decision,  it  proceeded  upon  an  enactment  in 
Ireland  which  contained  a  clause  similar  to  the  108th  section  of 
the  Statute  6  Geo.  4,  c.  16,  a  provision  which  has  been  repealed, 
and  has  not  been  re-enacted.    The  question  therefore  is 

♦  630  not,  as  it  was  in  iSe  *  Perriuj  whether  upon  such  words 
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as  are  contained  in  1  &  2  Vict.  c.  110,  §  18,  and  such  as  were 
contained  in  the  108th  section  of  the  6  Geo.  4,  c.  16,  there  is  a 
lien  upon  the  land,  but  whether  there  is  such  a  lien  under  the 
words  of  the  1  &  2  Vict.  c.  110,  §  18,  and  those  of  the  present 
Bankrupt  Act,  that  is  to  say,  whether  the  18th  section  of  the  1  &, 
2  Yict.  c.  110,  created  a  charge  upon  the  estate  of  the  bankrupt 
from  the  time  of  registration,  and,  if  so,  whether  this  charge  is  or 
is  not  cut  down  in  the  present  case  by  the  12  &  18  Yict.  c.  106. 

Now  there  can  be  no  doubt  upon  the  construction  of  the  1  &  2 
Viet.  c.  110,  §  13.  That  statute  makes  the  judgment  a  charge 
upon  the  land  of  the  debtor,  and  gives  the  creditor  the  same 
remedy  as  if  the  debtor  had  signed  a  memorandum  agreeing  to 
give  a  charge.  It  therefore  constituted  the  judgment  creditor  an 
equitable  mortgagee,  and,  as  I  take  it,  upon  the  construction  of 
the  Act,  makes  him  an  equitable  mortgagee,  from  the  time  of  reg- 
istering the  judgment ;  for  the  19th  section  of  the  same  Act  says, 
that  no  judgment  of  any  of  the  superior  Courts  shall  by  virtue  of  the 
Act  affect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  or  until  a  memorandum  or  minute 
containing  the  particulars  thereof  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas.  I  take  it  to  be  clear  from 
this  that  the  judgment  must  affect  the  lands  from  the  time  of  reg- 
istration, because  when  the  19th  section  of  the  statute  says  that 
the  judgment  shall  not  affect  the  lands  unless  and  until  a  memo- 
randum is  entered,  the  necessary  implication  is  that  it  does  affect 
them  at  the  time  wh£n  the  memorandum  is  entered.  The  conse- 
quence is,  that  a  charge  is  created  at  the  time  of  entering  the 
memorandum  with  a  suspension  in  point  of  remedy  for  a  year 
after  the  time  of  entering  up  the  judgment.  The  charge 
exists,  *  although  the  remedy  is  not  to  be  put  in  force  until  *  681 
the  expiration  of  a  year.  That  being  so,  under  the  Statute 
1  &  2  Yict.  c.  110,  §  18,  we  are  then  to  look  at  the  Statute  12  & 
18  Vict.  c.  106,  §  184,  to  see  whether  the  charge  thus  created  is 
cut  down.  That  section  provides  "  that  no  creditor  having  security 
for  his  debt,  shall  receive  upon  any  such  security  more  than  a 
ratable  part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  and  sale  upon,  or  any  mort- 
gage of,  or  lien  upon  any  part  of  the  property  of  such  bankrupt 
before  the  date  of  the  fiat,  or  the  filing  of  a  petition  for  adjudica- 
tion  of  bankruptcy."-     Thus  far  the  provisions  of  the  section 
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amount  to  this,  —  that  a  person  who  has  a  lien  on  any  part  of  the 
property  of  the  bankrupt  before  the  filing  of  the  petition  for  adju- 
dication, may  have  and  is  entitled  to  a  preference  under  that  lien, 
and  is  not  to  be  bound  by  the  first  part  of  the  clause  enacting  that 
no  creditor  is  to  receive  more  than  a  ratable  part  of  his  debt  Can 
it  then  be  said  that  a  creditor,  who  under  1  &  2  Vict.  c.  110,  §  13, 
has  as  good  an  equitable  charge  upon  all  the  lands,  tenements, 
and  hereditaments  of  his  debtor,  as  if  the  debtor  had  charged 
them  by  a  written  memorandum,  has  not  a  lien  upon  part  of  his 
property  within  the  meaning  of  the  Statute  12  &  13  Vict.  c.  106, 
§  184  ?  I  am  clearly  of  opinion  that  the  charge  created  by  the 
Statute  1  &  2  Vict.  c.  110,  §  13,  is  a  lien  within  the  meaning  of 
the  12  &  13  Vict.  c.  106,  §  184.  Then  arises  the  question  whether 
the  lien  falls  within  the  other  parts  of  the  184th  section  of  12  k 
13  Vict.  c.  106,  providing  that  nothing  therein  contained  shall  be 
deemed  to  give  validity  to  any  warrant  of  attorney,  cognovit,  or 
consent  to  a  Judge's  order,  declared  to  be  null  and  void  by  any 
provision  of  the  Act,  nor  to  give  validity  to  any  judgment  entered 

up  under  or  by  virtue  of  any  such  warrant  of  attorney  or 
♦  632    consent,  or  to  any  execution  or  *  extent  executed  or  levied 

under  or  by  virtue  of  any  such  warrant  of  attorney,  cog- 
novit, or  consent.  I  can  see  nothing  in  that  proviso  to  take  away 
in  the  present  case  the  effect  of  the  Statute  1  &  2  Vict.  c.  110, 
§  13,  creating  the  lien.  I  think,  therefore,  that  the  argument  now 
under  consideration  cannot  be  maintained,  and  that  the  appellauts 
are  entitled  to  be  treated  as  equitable  mortgagees. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  whatever 
may  be  thought  of  any  conduct  of  the  parties  on  either  side  out  of 
Court,  the  litigants,  when  in  Court,  have  certainly  conducted 
themselves  in  a  praiseworthy  manner ;  for  the  evidence  of  the 
petitioners  is  less  in  favour  of  themselves  than  of  the  respondents, 
and  that  of  the  respondents  is  less  in  favour  of  themselves  than  of 
the  petitioners.  But  whether  the  case  is  taken  upon  the  evidence 
on  one  side  or  the  other,  or  upon  the  evidence  on  both  sides  taken 
together,  I  am  of  opinion  that,  for  want  of  consideration,  and  per- 
haps not  for  that  reason  only,  there  was  not  a  binding  contract  or 
a  binding  promise  of  any  kind  made  on  the  part  of  the  petitioners 
at  the  meeting  of  February  10, 1862,  upon  which  so  much  stress 
has  been  laid  during  the  argument. 
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That  reduces  the  case  to  a  question  of  law ;  viz.,  whether  the 
13tb  section  of  the   Statute   1  &  2  Vict.  c.  110,  gives  a  lien, 
the  judgment  having  been  entered  up  more  than  a  year  before  the 
bankruptcy  and   the   registration  having  taken  place  before  the 
bankruptcy.     There  is  no  doubt,  nor  could  there  be  any  doubt, 
upon  this  point  but  for  the  argument,  which  we  have  heard,  founded 
upon  the  Consolidation  Act  of  1849.    Now  the  Consolidation  Act  of 
1849  begins  by  repealing  certain  Acts  and  parts  of  Acts  of 
Parliament  set  forth  in  Schedule  A,  and  the  *  language  of   *  633 
the  repealing  section  is  this,  '^  that  from  and  after  the  com- 
mencement of  this  Act,  the  several  Acts  and  parts  of  Acts  set 
forth  in  Schedule  A  to  this  Act  annexed,  to  the  extent  to  which 
such  Acts  or  parts  of  Acts  are  by  such  schedule  expressed  to  be 
repealed,  and  every  other  Act  or  Acts,  and  such  parts  of  every 
other  Act  or  Acts  as  shall  be  inconsistent  with  this  Act  shall  be 
repealed,  except  so  far  as  the  said  Acts  or  parts  of  Acts,  or  any  of 
them  whatsoever,  mentioned  or  included  in  the  said  schedule  or 
not,  repeal  any  former  Act  or  part  of  an  Act,"  &c.     Turning  to 
Schedule  A,  we  find  that  this  Statute  1  &  2  Vict.  c.  110,  is  men- 
tioned in  it ;  but  it  is  expressed  to  be  repealed  only  ^'  so  far  as 
relates  to  the  manner  of  making  bankrupt  any  trader  within  the 
meaning  of  the  laws  then  in  force  respecting  bankrupts,  upon  the 
filing  of  an  affidavit  or  affidavits  of  debt  or  debts  in  the  Court  of 
Bankruptcy,  and  after  notice  in  writing  requiring  immediate  pay- 
ment of  such  debt  or  debts."    The  Consolidation  Act  of  1849, 
therefore,  mentioning  and  referring  to  this  Act  of  the  1  &  2  Vict, 
c.  110,  pointedly  abstains  from  interfering  with  the  clause  which 
is  here  in  question.     Then  the  184th  section  of  the  Act  preserves 
liens  on  the  bankrupt's  property. 

This  judgment,  registered  in  the  manner  that  I  have  mentioned, 
having  been  by  the  legislature  declared  to  form  a  lien  on  his 
property,  and  there  being  neither  exception  nor  qualification  in 
any  other  part  of  the  Act,  to  take  away  from  the  creditor  the  ben- 
efit of  the  lien  thus  given,  the  petitioners  are  entitled  to  the  usual 
equitable  mortgagee'^s  order,  with  the  costs  before  the  conmiissioner 
and  here,  as  in  the  case  of  a  written  security. 
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♦  684    *  Ex  parte  the  Rev.  JOHN    HOPKINS    BAILEY  and 

WILLIAM  CARTER. 

In  the  Matter  of  JOHN  BABRELL,  a  Bankrupt. 

1868.    April  29.    May  6.    Before  the  Lobds  Justices. 

A  trader,  when  insolyent  and  subject  to  two  judgments,  conveyed  and  assigned 
to  certain  creditors  real  property  (incumbered  to  its  full  value),  certiun  poli- 
cies of  assurance,  and  all  his  credits,  together  with  his  books  of  acconnt 
(being  all  his  property  except  his  furniture  and  stock  in  trade),  by  war  of 
mortgage,  to  secure  the  debt  due  to  the  creditors.  Executions  had  been 
issued  on  the  judgments,  and  the  furniture  and  stock  in  trade  had  been  seized 
under  them  at  the  time  of  the  assignment.  The  trader  became  bfuikrupt: 
Heldt  that  the  assignment  was  void  as  against  the  assignees  under  the  bank- 
ruptcy, although  the  bankrupt  might  not  have  been  aware  when  he  executed 
it  that  the  executions  had  issued.^ 

Principles  on  which  assignments  are  void,  as  preventing  the  continuance  of 
trade.* 

This  was  an  appeal  from  the  dismissal  of  a  petition  presented 
by  the  appellants,  as  trustees  of  the  Barnstaple  and  Ghafford  Ben- 
efit Building  Society  at  Billericay,  claiming  the  proceeds  of  certain 
property,  which  was  comprised  in  an  assignment  executed  to  them 
by  the  bankrupt,  and  which  had  been  sold  by  the  assignees  under 
an  arrangement  between  them  and  the  appellants. 

The  bankrupt  had  for  a  considerable  time  carried  on  business 
as  a  grocer  at  Billericay,  and  had  also  filled  the  ofiice  of  treasurer 
of  the  Barnstaple  and  Chafibrd  Benefit  Building  Society.  A  Mr. 
Woodard,  who  was  the  solicitor  to  the  trustees  of  the  society,  was 
also  solicitor  to  the  bankrupt  down  to  the  19th  of  December,  1851. 

In  June,  1851,  an  action  was  commenced  against  the  bankrupt 
at  the  suit  of  Mr.  Woodard  and  Mr.  Robert  Manistree,  brother-in- 
law  of  the  bankrupt,  for  500Z.  Judgment  was  obtained  at  the 
same  time.  On  Friday  afternoon,  the  19th  of  December,  1851,  it 
was  discovered  that  the  bankrupt  had  not  paid  into  the  bank  a 
sum  of  money  which  he  had  received  on  account  of  the  society. 

»  See  Stanger  v.  Wilkins,  19  Beav.  626 ;  Ex  parte  Bland,  6  De  G.,  M.  &  G. 
757;  Ex  parte  Taylor,  5  De  G.,  M.  &  G.  392;  Johnson  v.  Fesemeyer,  3  De  6. 
&J.  13;  S.  C,  25  Beav.  88. 

'  See  Ex  parte  Foxley,  In  re  Nurse,  L.  B.  3  Ch.  Ap.  515. 
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The  trustees  sent  for  him  on  that  day,  and  asked  him 
*  whether  he  was  prepared  to  pay  the  deficiency.     He  told    *  685 
them  that  he  had  no  money,  but  would  give  them  what 
security  he  could,  and  went  to  Chelmsford  to  see  some  relations  of 
his,  two  of  whom  agreed  to  become  sureties  to  the  society. 

On  the  morning  of  Saturday,  the  20tli  of  December,  execution 
was  issued  on  the  judgment  of  June,  1851,  and  another  execution 
was  at  the  same  time  issued  against  the  bankrupt  oji  another  judg- 
ment. On  the  same  day  the  bankrupt  attended  a  meeting  of  the 
trustees  of  the  society,  who  agreed  to  take  the  offered  security,  but 
required  him  also  to  execute  a  deed  which  they  had  prepared,  and 
which  was  the  assignment  in  question.  He  asked  what  was  the 
effect  of  the  deed,  and  when  it  had  been  read  over  to  him  he 
agree'd  to  execute  it,  and  did  so  accordingly  on  the  evening  of  that 
day. 

By  the  deed,  which  was  dated  the  20th  of  December,  1851,  and 
was  made  between  the  bankrupt  of  the  one  part  and  the  appellants 
of  the  other  part,  it  was  witnessed  that  in  consideration  of  the  sum 
7772.  14«.  9d.  then  due  and  owing  from  the  bankrupt  as  treasurer 
of  the  society  to  the  appellants  as  trustees  of  it,  the  bankrupt  for 
himself,  his  trustees,  executors,  and  administrators,  thereby  cove- 
nanted with  the  appellants,  their  executors  and  administrators, 
that  he,  his  heirs,  executors,  or  administrators,  would  pay  unto  the 
appellants,  their  executors,  administrators,  or  assigns,  the  sum  of 
777/.  14«.  9d,,  with  interest  for  the  same  after  the  rate  of  51.  per 
cent  per  annum,  together  with  the  costs,  charges,  and  expenses  of 
proposing,  preparing,  and  executing  that  security  and  incident 
thereto.  And  it  was  also  witnessed  that  for  the  consideration 
aforesaid  the  bankrupt,  by  virtue  of  every  power  enabling 
him  in  *  that  behalf,  did  thereby  irrevocably  appoint  to  the  *  586 
uses  thereinafter  limited,  and  did  also  by  such  indenture 
grant,  release,  and  convey  unto  the  appellants,  their  heirs  and 
assigns,  all  the  freehold  messuages  or  tenements,  lands,  heredita- 
ments, and  premises  whatsoever  and  wheresoever  of  him,  the 
bankrupt,  and  also  all  other  the  freehold  hereditaments  in  or  to 
which  the  bankrupt  had  any  legal  or  equitable  power  of  appoint- 
ment or  disposition,  to  hold  the  hereditaments  and  premises 
thereinbefore  conveyed  unto  and  to  the  use  of  the  appellants,  their 
heirs  and  assigns,  subject,  nevertheless,  to  certain  existing  mort- 
gages thereon  and  to  the  provisions  thereinafter  contained.  And 
VOL.  ra.  27  [^  417  ] . 
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it  was  further  witnessed  that,  for  the  consideration  aforesaid,  the 
bankrupt  did  thereby,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, further  covenant  with  the  appellants,  their  heirs,  execu- 
tors, and  administrators,  that  he,  the  bankrupt,  and  his  heirs,  and 
all  other  necessary  parties,  would  or  should,  when  requested  by 
the  appellants,  their  heirs,  executors,  administrators,  or  assigns, 
but  at  the  costs  of  the  bankrupt,  his  heirs,  executors,  or  adminis- 
trators, effectually  surrender,  or  otherwise  convey  and  assure,  all 
the  copyhold  or  customary  messuages  or  tenements,  lands,  here- 
ditaments, and  premises  whatsoever  and  wheresoever  of  him,  the 
bankrupt ;  and  also  all  other  the  copyhold  or  customary  heredita- 
ments in,  to,  or  over  which  he  has  any  legal  or  equitable  estate, 
interest,  claim,  or  demand,  power  of  appointment,  or  disposition, 
to  the  use  of  the  appellants,  their  heirs  and  assigns,  or  as  they  or 
he  should  direct,  subject  to  the  before-mentioned  mortgages.  And 
it  was  fiirther  witnessed,  that,  for  the  considerations  thereinbefore 
expressed,  he,  the  said  bankrupt,  did  by  such  indenture  grant  and 
assign  unto  the  appellants,  their  executors,  administrators,  and 

assigns,  all  the  surplus  rents  and  profits  of  the  several  free- 
*  587    hold  and  copyhold  hereditaments  and  premises  devised  *in 

trust  or  otherwise  by  the  will  of  Savage  Barrell,  deceased, 
and  to  which  the  bankrupt  was  beneficially  entitled,  subject  to  the 
before-mentioned  mortgages ;  and  also  all  legacies,  bequests,  or 
interests  under  any  will ;  and  also  a  certain  policy  of  assurance 
upon  the  life  of  the  bankrupt  for  1000/.  in  the  London  Life  Assur- 
ance Office ;  and  also  a  policy  upon  the  life  of  James  Giles  for 
300Z.  in  the  Norwich  Union  Life  Assurance  Office ;  and  also  a 
policy  upon  the  life  of  Joseph  Bishop  in  the  Eagle  Life  Assurance 
Office ;  and  all  sums  of  money  thereby  respectively  assured,  and 
all  benefit  and  advantage  thereof ;  and  also  all  debts  or  sums  of 
money  whatsoever  then  due  and  owing  to  the  bankrupt  from  any 
person  or  persons  whomsoever ;  and  all  bills  of  exchange,  promis- 
sory notes,  or  other  securities  for  or  evidence  of  such  debts ;  and 
all  books  of  account  in  which  such  debts  or  sums  of  money  were 
entered ;  to  have,  receive,  and  enjoy  the  personal  estate  and  prem- 
ises thereinbefore  assigned  unto  the  appellants,  their  executors, 
administrators,  and  assigns,  absolutely  (subject  as  to  the  policies 
of  assurance  to  certain  incumbrances  thereon) ;  provided  always, 
and  it  was  thereby  declared  that  that  deed  was  made  by  way  of 
mortgage  for  securing  the  payment  by  the  bankrupt,  his  heirs, 
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executors,  or  administrators,  unto  the  appellants  and  the  survivor 
of  them,  his  executors  or  administrators,  or  their  or  his  assigns,  of 
the  sum  of  777/.  14«.  9d.  sterling,  with  interest  for  the  same  from 
the  day  of  the  date  of  the  deed  until  payment  thereof  at  the  rate  of 
51.  per  cent  per  annum,  together  with  the  costs,  charges,  and 
expenses  of  proposing,  preparing,  engrossing,  and  executing  that 
security  and  incident  thereto.  And  the  bankrupt  thereby  ap- 
pointed the  appellants  his  attorneys,  to  sign,  seal,  and  deliver,  or 
otherwise  make  and  perfect  any  conveyances,  surrenders,  assign- 
ments, appointments,  or  assurances  of  any  hereditaments 
or  *  other  real  estate  or  property  which  the  bankrupt  was  •  588 
then  enabled  to  appoint,  bind,  or  affect,  or  all  or  any  part 
of  his  estate  and  interest  therein,  either  to  the  appellants  or  the 
survivor  of  them,  or  to  a  trustee  or  trustees  for  them,  or  him,  or 
to  a  purchaser  or  purchasers  thereof,  or  otherwise.  And  the 
appellants  or  the  survivor  of  them,  his  executors  or  administra- 
tors, or  their  or  his  assigns,  were  thereby  empowered  at  any  time 
or  times  thereafter  to  collect  and  get  in  or  sell  all  the  personal 
estate,  money,  debts,  and  premises  included  in  that  security,  or 
any  part  thereof,  and  to  sell  all  or  any  of  the  real  estates  and 
premises  included  therein  by  auction  or  private  contract,  subject 
to  any  prior  mortgage  or  incumbrance,  or  discharged  therefrom, 
and  either  for  ready  money  or  credit,  and  upon  such  terms  and 
conditions,  and  in  such  manner  generally,  as  they  should  think  fit, 
or  otherwise  realize  and  convert  the  same  into  money,  and  to  buy 
in,  or  resell,  or  rescind,  or  vary  any  contract  relating  thereto,  with- 
out being  liable  for  any  consequential  loss. 

On  the  24th  of  December,  1851,  the  adjudication  took  place,  and 
the  validity  of  tlie  above  deed  being  disputed  by  the  assignees,  an 
arrangement  was  made  between  them  and  the  appellants,  accord- 
ing to  which  the  credits  assigned  by  this  deed  were  collected  and 
received  by  the  official  assignee,  without  prejudice  to  the  rights  of 
any  of  the  parties,  and  it  was  further  arranged  that  the  rights 
of  the  parties  with  reference  to  the  books  and  the  debts  should  be 
submitted  to  the  commissioner  upon  the  petition  of  the  trustees  of 
the  Barnstaple  and  Chafford  Benefit  Building  Society,  or  such  other 
officers  of  the  society  as  they  might  be  advised,  with  right  of 
appeal  in  the  usual  way. 

In  pursuance  of  this  arrangement,  the  appellants  *  pre-  *  589 
sented  a  petition  to  the  Court  of  Bankruptcy,  submitting  to 
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the  jurisdiction  of  that  Court,  and  praying  that  the  sum  of  418/. 
3«.  2d.  remaining  in  the  hands  of  the  official  assignee,  might  be 
forthwith  paid  to  the  appellants,  as  trustees  of  the  Barnstaple  and 
Chafford  Benefit  Building  Society,  in  satisfaction,  so  far  as  the 
same  would  extend,  of  the  debt  due  and  owing  to  them. 

The  bankrupt  was  examined  before  the  commissioner,  and  the 
substance  of  his  evidence  was  as  follows :  — 

On  the  evening  of  the  20th  of  December,  1851,  he  owed  above 
5500/.  to  unsecured  creditors.  He  also  owed  to  secured  creditors 
2689/.,  including  the  appellants.  The  property  held  by  them  was 
valued  at  1656/.  His  stock  in  trade  In  the  shop  on  that  daj 
amounted  to  above  400/.,  and  consisted  of  general  grocery.  He 
had  also  some  farming  stock  at  the  same  time  worth  500/.  He 
owed  the  Crown  211/.  for  duties.  The  whole  of  the  farming  stock 
was  exhausted  in  paying  an  extent.  He  had  some  property  on  the 
20th  of  December  in  a  brick-yard,  consisting  of  bricks  and  tiles 
of  the  value  of  about  40/.,  but  which  produced  about  22/.  The 
sheriflF  came  in  on  the  Monday  morning  about  eleven  o'clock ;  but 
at  the  time  when  the  witness  executed  the  deed  on  the  20th  of 
December,  he  had  not  reason  to  believe  that  executions  were  likely 
to  be  issued  against  his  property.  He  had  had  writs  issued  against 
him  before  that  time  for  debts  which  he  had  paid,  and  there  were 
no  writs  out  against  him,  as  he  believed.  He  almost  doubted 
whether,  if  the  executions  had  not  come  in,  he  should  have  been 
unable  to  carry  on  his  business  as  usual.  He  had  kept  an  average 
stock  of  about  400/.  for  the  twelve  months  p^vious  to  his  bank- 
ruptcy. His  stock  upon  the  20th  of  December  was  hot  so 
*  540  large,  because  *  it  was  ordinarily  not  so  large  at  the  end  of 
the  year. 

The  effect  of  the  other  evidence  in  the  case  appears  sufficiently 
from  the  judgments.  * 


Mr.  Swanstan,  Mr.  T.  H.  Terrell^  and  Mr.  Willes,  in  support  of 
the  appeal.  —  As  this  deed  did  not  assign  the  whole  of  the  tauler's 
property,  it  is  not  void,  unless  it  was  shown  to  be  voluntary,  and 
executed  with  a  fraudulent  intent.  Now,  the  evidence  shows  that 
the  deed  was  not  voluntary,  .but  was  executed  under  actual  and 
bond  fide  pressure,  and  it  is  not  necessary  that  a  creditor  should 
have  the  power  of  making  his  threat  eiiectual,  in  order  to  pretent 
a  delivery  or  assignment  from  being  voluntary.  Van  Coiteel  ?. 
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Booker,  (a)    Ogden  v;  Stone^  (J)    Carr  v.  Burdii$y  ((?)  Brown  v. 
Kemptan,  (^d)  Aldred  v.  Constabley  (e)  Mogg  v.  Baker,  (jg) 

[The  Lord  Justice  Knight  Bbuce  referred  to  Morgan  v.  Brundr 
reU.  (A)] 

Moreover,  it  has  never  been  decided  that  an  assignment  of  cho8e$ 
in  actum  in  general  can  be  an  act  of  bankruptcy.  Hz  parte  Simp- 
son,  (0  **^^  *t®  ^5*se  of  Cumming  v.  Bailey j  (A)  there  referred  to, 
were  both  cases  of  negotiable  instruments. 

Mr.  Bolt  and  Mr.  Bagley,  for  the  respondents.  —  The 
assignment  comprised,  in  fact,  all  the  bankrupt's  *  prop-  *  541 
erfy ;  for  all  that  was  not  included  in  that  deed  had  been 
taken  in  execution  to  satisfy  debts  of  much  greater  amount  than  it 
was  worth.  The  bankrupt  states  that  he  was  unaware  of  the  execu- 
tion having  issued ;  but  that  is  immaterial,  for  he  was  aware  of  the 
judgments  having  been  entered  up,  and  that  execution  might  issue 
upon  them  at  any  moment.  Moreover,  the  assignment  was  such 
as  at  once  to  reduce  the  bankrupt  to  insolvency,  and  to  put  it  out 
of  his  power  to  continue  his  trade  ;  for  how  could  he  have  con- 
tinued to  trade  after  he  had  parted  with  his  books  ?  This  is  suffi- 
cient of  itself  to  avoid  the  deed.  DuUon  v.  Morr%9on^  (I)  Stewart 
V.  Moody,  (m)  Robertson  v.  Liddellj  (»)  Porter  v.  Walker,  (o)  Cook 
V.  Rogers.  (/?) 

They  also  referred  to  Hx  parte  Fleet,  (g)  Luea$  v.  NbokelU,  (r) 
Spottiswoode  v.  Stockdale.  («) 

(a)  2  Exch.  691.  (0  De  Gex.  9. 

(6)  11  M.  &  W.  494.  (k)  6  Bing.  363. 

(c)   1  C.  M.  &  R.  443.  (J)    17  Ve«.  198. 

Id)  19  Law  J.,  N.  S.  (C.  P.),  169.  (m)  1  C.  M.  &  R.  777. 

(e)  4  Q.  B.  674.  (»)  9  East,  487. 

(jg)  4  M.  &  W.  348.  (o)  1  Man.  &  Or.  686. 

(A)  5  B.  &  Ad.  289. 

{p)  7  Bing.  438.  Before  the  oommissioner  the  following  cases  were  also 
mentioned:  Samuel  o.  Duke,  8  M.  ft  W.  622;  Woodland  v.  Fuller,  11  A.  & 
£.  850 ;  Siebert  v.  Spooner,  1  M.  &  W.  714 ;  Bannatyne  o.  Leader,  10  Sim. 
350.  The  commissioner  referred  to  Worsley  v.  De  Mattos,  Burr.  467;  As- 
signees of  Gasooyne  v.  Watts,  Doug.  86 ;  Hassells  v.  Simpson,  Ih.  89  n. ;  Chase 
V.  Goble,  2  Man.  &  Gr.  930;  Young  v.  Ward,  8  Exch.  221 ;  Hutton  v,  Crutt- 
well,  1  £11.  &  Bl.  15.  See  also  Ex  parte  Sparrow,  2  De  G.,  M.  ft  G.  907 ; 
Graham  v.  Chapman,  12  C.  B.  85 ;  Smith  v.  Caunan,  2  EIL  ft  Bl.  35. 

(9)  4  De  G.  ft  S.  52.         (r)  10  Bing.  157.        (s)  Sir  G.  Coop.  102. 
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Mr.  SwanatoTij  in  reply,  referred  to  what  was  said  by  Lord  Eldon 
in  Ex  parte  Bourne,  (a) 

[The  Lord  Justice  Knight  Bruce.  —  Is  there  any  case 

*  542    in  which  an  assignment  of  all  a  trader's  credits  *  and  bis 

books  has  been  held  not  to  be  an  act  of  bankruptcy  ?] 

There  is  no  case  deciding  that  it  is.    From  Carr  v.  BurdiSy  (J) 

and  Lindon  v.  Sharp,  (<?)  the  contrary  may  be  inferred.    If  the 

executions  had  been  out  of  the  case,  there  would  have  been  no 

pretence  for  saying  that  the  deed  was  invalid.    But  surely  its 

yalidity  cannot  depend  upon  the  act  of  a  person  otlier  than  tlie 

debtor,  or  upon  how  much  the  sheriff  might  take  or  leave  under 

the  execution. 

May  6. 

.The  Lord  Justice  Knioht  Bruce.  —  The  question  in  this  case 
is  as  to  the  validity  or  invalidity  of  a  deed  of  mortga^  or  security 
executed  by  the  bankrupt  in  favour  of  certain  creditors,  the  appel- 
lants, very  shortly  before  the  petition  for  adjudication,  —  I  mean 
the  validity  or  invalidity  of  the  deed  lus  i^inst  the  respondents, 
the  assignees  under  the  bankruptcy.  With  the  doctiine,  howeyer, 
of  '^  fraudulent  preference,"  at  least  in  the  ordinary,  that  is  to  say, 
the  technical  sense  of  that  expression,  we  have  nothing  to  do,  for 
the  transaction  was  not  of  the  bankrupt's  seeking :  tlie  deed  was 
obtained  from  him  under  a  degree  of  pressure  on  Uie  part  of  the 
creditors  who  obtained  it,  and  was  his  unwilling  rather  than  bis 
willing  act ;  a  state  of  things  well  consistent,  nevertheless,  with 
the  possibility  that  the  deed  may  have  been  an  act  of  bankruptcy 
within  the  meaning  of  the  67th  section  of  the  Act  of  Parliament, 
called  ^^  The  Bankrupt  Law  Consolidation  Act,  1849,"  or  may 
be  void  against  the  respondents  as  contrary  to  the  policy  of  that 
Act. 

*  648       *  The  deed  was  executed  by  the  bankrupt  between  eight 

and  nine  o'clock  in  the  evening  of  Saturday  the  20th  of 
December,  1851.  The  petition  for  adjudication  was  presented  on 
tiie  23d,  and  the  adjudication  took  place  on  the  24th,  of  that 
month.  The  adjudication,  however,  does  not  depend  for  its  validity 
on  the  question  whether  the  deed  is  valid  or  invalid  against  the 

(a)  16  Ves.  148.  (b)  1  C.  M.  &  R,  448, 

(c)  6  Man.  &  Gr.  696 ;  7  Scott,  N.  S,  730. 
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respondents.  It  is  clear  that  when  the  bankrupt  executed  it  he 
was  to  his  most  certain  knowledge  deeply  insolvent,  and  he  was 
then  subject  to  two  judgments  on  which  executions  had  that  day 
issued  and  were  put  in  force  by  the  sheriff  against  his  stock  and 
furniture  on  the  22d.  The  deed  was  prepared  by  Mr.  Woodard, 
who  in  and  throughout  the  transaction  acted  for  the  appellants  as 
their  solicitor.  Mr.  Woodard  had  previously  and  down  to  the  18th 
or  19th  of  the  same  December,  if  not  later,  been  the  bankrupt's 
solicitor,  and  must  upon  the  evidence  be  taken  to  have  prepared 
the  instrument  with  a  general  if  not  a  particular  knowledge  of  the 
insolvent  state  of  the  bankrupt's  affairs,  and  at  least  some  grounds 
for  reasonably  suspecting  them  to  be  desperate.  Mr.  Woodard 
was  a  plaintiff  in  one  of  the  judgments,  was  attorney  for  the  plain- 
tiff in  the  other,  and,  having  directed  the  issuing  of  the  executions, 
obtained  the  deed,  knowing  or  expecting  at  the  time  that  the  exe- 
cutions would  be  put  in  force  on  the  morning  of  the  following 
Monday,  and  that  the  effect  of  them  and  of  the  deed,  or  of  the 
deed  alone,  must  be  forthwith  to  stop  the  bankrupt's  trade  and 
complete  and  publish  his  ruin. 

It  is  plain  from  the  nature  of  the  deed,  the  value  and  circum- 
stances of  his  property,  and  the  amount  of  the  debts  due  from  him, 
that  if  the  executions  had  been  put  in  force  on  the  morning  of  the 
20th,  as  they  were  on  the  22d,  and  the  bankrupt  had  executed  the 
deed  with  knowledge  of  that  circumstance,  the  deed  would 
have  *  been  void  against  the  assignees  under  the  bankruptcy  *  544 
as  comprising  substantially  all  his  available  property,  and 
as  inconsistent  with  the  continuance  of  his  trade.  It  is  said,  how- 
ever, and  very  possibly  with  truth,  that  when  he  executed  the  deed 
he  was  not  aware  that  either  of  the  executions  had  issued.  Con- 
sidering the  particular  nature  of  it,  and  the  circumstances,  I  think 
that  this  makes  no  difference,  especially  as  he  must  at  the  time 
have  been  aware  of  Mr.  Woodard's  connection  with  the  judgments, 
and  aware  therefore  how  highly  probable  if  not  certain  it  was  that  ' 
knowing  what  Mr.  Woodard  did  he  would  not  delay  enforcing  them 
by  execution. 

The  deed  is  thus :  —  [His  Lordship  read  it.] 

Substantially  the  only  property  of  any  value  comprised  in  this 
instrument  were  the  policies  and  debts,  and  the  bankrupt's  only 
property  not  comprised  in  it  were  the  furniture  and  stock  in  trade 
seized  under  the  executions,  the  whole  of  which  together  cannot 
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be  and  could  not  have  been  fairly  considered  as  more  than  sufficient 
to  answer  the  sums  for  which  the  executions  issued  and  the  costs 
attendant  on  those  processes.  The  bankrupt's  books  were,  as  the 
evidence  satisfies  me,  delivered  to  the  appellants'  solicitor  on  tbe 
20th  for  the  purpose  of  enabling  him  to  ascertain  who  the  debtors 
were  and  give  them  notice  of  the  assignment,  in  which  indeed  the 
books  are  bj  express  words  included. 

It  appears  to  me  that  these  acts  of  the  bankrupt  were  inconsist- 
ent with  the  rational  possibility  of  a  continuance  of  his  trade  after 
that  day,  and  must  at  the  time  have  been  known  by  him  and  by  Mr. 
Woodard  to  be  so,  whether  the  bankrupt  was  at  the  time  aware  or 
ignorant  of  the  actual  issuing  of  the  executions.  How  with  all 
his  debts  assigned,  with  nothing,  or  with  his  furniture  and 

*  545    stock  *  in  trade  only  left,  and  his  books  given  up,  was  it 

practicable  or  could  he  or  Mr.  Woodard  have  thought  it 
practicable  for  him  to  go  on  ? 

Being,  as  I  am,  of  opinion  that  the  deed  and  the  delivery  of  the 
books  were  part  of  one  and  the  same  transaction ;  being,  as  I  am, 
of  opinion  that  when  the  bankrupt  put  his  hand  to  the  instrument, 
they  both  knew  that  all  chance  of  his  resuming  trade  or  continuing 
in  trade  fairly  or  substantially,  or  otherwise  than  colourably,  was  by 
that  act  destroyed,  considering  the  well-known  decisions  that  pre- 
ceded. Porter  v.  Walker ^  (a)  and  Lindon  v.  Sharps  ;(l>)  and 
considering  also  those  two  cases,  —  I  am  satisfied  that  to  hold  this 
deed  void  against  the  respondents,  as  assignees  under  the  bank- 
ruptcy, is  not  only  right  morally  between  the  particular  parties  to 
the  present  controversy,  is  not  only  for  the  general  interest  of 
society,  but  is  warranted  by  authority  and  correct  in  point  of  law. 

The  appeal  fails,  and  the  appellants  must  pay  the  costs  of  it. 

The  Lord  Justice  Tubner.  —  I  am  also  of  opinion  that  the 
deed  in  question  is  void.  Two  points  were  relied  upon  in  support 
of  the  deed,  —  first,  that  considerable  parts  of  the  estate  of  the 
bankrupt,  his  stock  in  trade  and  furniture,  and  some  other  of  his 
effects  were  not  afiected  by  the  deed  ;  and,  secondly,  that  there  was 
no  proof  of  the  intent  to  defeat  or  delay  the  creditors. 

As  to  the  first  point  it  was,  of  course,  admitted  that,  if 

*  546    all  the  estate  of  the  bankrupt  had  been  comprised  in  *  the 

deed,  it  would  have  been  void ;  but  it  was  argued  that  a 

(a)  1  Man.  &  Gr.  686.        (6)  6  Man.  ft  6r.  896 ;  1  Scott,  N.  8.  7S0. 
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sabBtantial  part  of  the  bankrupt's  estate  not  being  comprised  in 
the  deed,  the  case  did  not  fall  within  the  principle  of  the  decisions 
as  to  assignments  of  the  entire  estate.  I  apprehend,  however, 
that  the  true  question  in  these  cases  is,  whether  there  is  such  an 
assignment  as  prevents  the  trade  being  carried  on ;  and  I  agree 
with  the  learned  commissioner  that  carrying  on  trade  means  carry- 
ing it  on  in  the  usual  and  ordinary  course.  This  was  the  doctrine 
of  Lord  Mansfield  in  Hooper  v.  Smithy  (a)  where  he  says :  ^^  In- 
deed, if  a  man  makes  over  so  much  of  his  stock  in  trade,  as  to 
disable  himself  from  being  a  trader,  this  would  be  fraudulent.  It 
would  be,  as  I  said  in  Compton  v.  Bedford,  (fr)  an  assignment  of 
his  solvency.  An  assignment  of  all  his  household  goods  would  be 
the  same ;  for  a  man  can't  go  on  without  them."  This  doctrine 
might  possibly  now  be  considered  as  going  too  far ;  but  it  shows 
the  principle  on  which  the  cases  proceed.  One  reason  why  an 
assignment  of  the  entire  estate  constitutes  an  act  of  bankruptcy  is 
because  the  bankrupt  is  thereby  prevented  from  carrying  on  trade, 
and  this  reason  must  equally  apply  if  the  assignment  be  such  as 
to  prevent  the  trade  being  carried  on.  Now  this  bankrupt  has 
assigned  all  debts  and  all  bills  of  exchange  and  promissory 
notes,  and  all  books  of  account  in  which  such  debts  or  sums  of 
money  are  entered  ;  and  it  is,  I  think,  impossible  to  say  that  trade 
can  be  carried  on  in  the  usual  and  ordinary  course  without  the 
books  of  account  evidencing  the  debts  which  have  been  contracted 
in  carrying  on  the  trade.  I  think,  therefore,  the  deed  cannot  be 
supported  upon  the  first  ground. 

With  respect  to  the  second  point,  I  think  it  impossible  to 
donbt  that  under  the  circumstances  of  this  case  the  *  inten-    *  547 
tion  to  defeat  or  delay  the  creditors  must  be  imputed  to  the 
bankrupt. 

It  was  ingeniously  attempted,  in  the  reply,  to  support  both  the 
points,  upon  the  ground  that  the  bankrupt  had  no  knowledge  of 
the  intention  to  issue  the  executions ;  but  in  my  opinion,  this 
attempt  fails  as  to  the  first  point,  because  there  was  such  an 
assignment  as  to  prevent  the  trade  being  carried  on,  and  as  to  the' 
second  point,  because  the  circumstances  of  the  case  without  refer- 
ence to  the  assignment  are  abundantly  sufficient  to  establish  the 
intention  of  the  bankrupt. 

(a)  1  Wm.  B.  443.  (6)  lb.  862. 
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Ex  parte  THOMAS  .  HODGSON. 
In  the  Matter  of  THOMAS  HODGSON,  a  Bankrupt. 

1853.    JunQ  10,  11.    Before  the  Lords  Justices. 

A  trader,  who  was  not  engaged  in  any  business,  except  as  the  owner  of  two 
small  sailing  vessels,  kept  no  regular  accounts.*  He  contracted  with  a  ship- 
builder for  the  repair  of  one  of  the  vessels,  and  the  amount  claimed  for  tiie 
repair  was  far  beyond  the  contract  price,  by  reason  of  some  alterations 
alleged  to  be  beyond  the  contract.  Cross  actions  were  brought,  and  settled 
by  arbitration.  The  trader  left  England  in  a  feeling  of  irritation  at  the  result 
of  the  proceedings,  and  was  declared  bankrupt  on  the  petition  of  the  ship- 
builder. He  had  on  a  former  occasion  compounded  with  his  creditors,  paying 
them  less  than  15^.  in  the  pound,  but  had  been  forced  into  this  proceeding  by 
misfortune :  Hdd,  that  the  bankrupt's  conduct  in  quitting  England  was  highly 
censurable,  but  would  be  sufficiently  punished  by  suspending  his  certificate 
for  twelve  months,  and  allowing  it  as  one  of  the  second  class. 

Under  the  present  Act  the  Court  will  not  universally  refuse  a  certificate  protect- 
ing the  bankrupt's  property,  merely  because  he  has  on  a  former  occasion 
compounded  widi  his  creditors,  and  paid  less  than  15«.  in  the  pound. 

This  was  the  petition  of  the  bankrupt,  appealing  from  the  deci- 
sion of  the  commissioner  giving  to  the  appellant  only  a  certificate 
of  the  third  class,  with  the  condition  that  such  certificate  should 
not  protect  his  after-acquired  property  as  against  the  debts  which 

he  then  owed. 
*  548        *  The  petition,  and  the  affidavit  of  the  bankrupt  in  sup 
port  of  it,  stated  in  substance  as  follows :  — 

In  September,  1851,  the  bankrupt  carried  on  business  at  Hull 
as  a  ship-owner,  but  only  had  two  small  vessels  called  the  City  of 
Lichfield  and  the  Paugh-a-Ballagh,  and  carried  on  no  other  busi- 
ness. He  was  possessed  of  a  capital  which  amounted  (as  appeared 
by  his  balance-sheet)  to  2475Z.  2«.  2d.  The  bankrupt's  mode  of 
carrying  on  his  business  was  by  cash  payments ;  and  at  the  time  afore- 
said, besides  a  sum  of  500^  and  a  sum  of  3007.,  both  of  which  sums 
were  secured  upon  mortgage,  and  both  of  which  were  duly  deducted 
in  the  aforesaid  estimate  of  the  bankrupt's  capital,  he  did  not  owe 
more  than  150/. 

In  September,  1851,  the  bankrupt  laid  the  vessel  Paugh-a-Bal- 

>  See  Ex  parte  Martyn,  2  De  G.,  M.  &  G.  226,  note  (1)  and  cases* 
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lagh  upon  th6  ship-yard  of  Mr.  George  Kell,  a  small  ship-builder 
at  Barton-upon-Humber,  foe  some  trifling  repairs  and  alterations 
(the  vessel  being  at  that  time,  exclusive  of  her  stores,  worth  about 
400?.) 

Shortly  after  the  vessel  had  been  laid  up,  the  bankrupt  altered 
his  original  intention  (by  the  advice,  as  he  alleged,  of  Mr.  Kell), 
and  determined  to  have  the  vessel  lengthened  and  widened  and 
heightened. 

A  written  contract,  dated  the  20th  of  September  aforesaid,  was 
accordingly  prepared  and  executed  by  Mr.  Eell  and  the  bankrupt 
whereby  it  was  stipulated  that  the  vessel  should  be  lengthened, 
widened,  and  heightened,  repaired  and  improved  in  the  way 
thereby  specified,  for  8002.,  which  was  to  be  paid  by  the  bankrupt 
to  Mr.  Eell  on  the  completion  of  the  work. 

The  bankrupt  alleged  that  Mr.  Kell  violated  his  part 
*  of  the  contract  in  not  completing  the  alterations  in  the    *  549 
vessel  according  to  the  agreement. 

Mr.  Kell,  on  the  other  hand,  brought  a  cross  action  against  the 
bankrupt,  claiming  in  respect  of  the  contract  and  extra  work  and 
alterations  ordered  by  the  bankrupt,  and  not  included  in  the  con- 
tract, 1409/.  13«.  Hd. 

These  actions,  and  an  action  of  trover,  brought  by  the  appellant 
to  recover  the  ship,  were  all  referred  to  arbitration ;  and  on  the 
28th  of  July,  1852,  the  arbitrator  being  of  opinion  that  the  nature 
of  the  alterations  had  thrown  open  the  contract,  awarded  to  Mr. 
Kell  the  whole  amount  of  his  claim,  less  the  sum  of  79/.  58.  lid. 

When  the  bankrupt  received  notice  of  the  arbitrator's  award, 
he  had  only  between  200/.  and  800/.  left,  and,  being  unable  to  pay 
the  amount  of  debt  and  costs  awarded  against  him,  left  England 
in  the  middle  of  the  month  of  August,  to  avoid  being  arrested, 
having  first  executed  a  general  power  of  attorney  to  his  solicitor 
to  act  for  him  in  his  absence,  and  did  not  return  till  the  early  part 
of  February,  1863. 

On  the  2d  of  February,  1858,  Mr.  Kell  filed  his  petition  in  the 
Court  of  Bankruptcy,  and  the  bankrupt  was  thereupon  adjudicated 
a  bankrupt  on  the  16th  of  the  same  month. 

The  certificate  was  opposed  by  Mr.  Kell,  but  by  no  other  cred- 
itor. The  grounds  of  opposition  wei*e,  that  the  bankrupt  had  been 
guilty  of  a  fraudulent  preference  in  mortgaging  his  property  to  a 
Mr.  Wells ;  that  he  had  kept  no  books ;  that  he  had  compounded 
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with  his  creditors  about  seven  years  since  %   and  that  he 

*  550    had  incurred  *  unnecessary  expenses  in  travelling  and  re- 

maining on  the  Continent. 

With  respect  to  the  charge  against  the  bankrupt  of  having  given 
a  fraudulent  preference  to  Mr.  Wells,  the  bankrupt  deposed  that 
when  he  executed  the  securities  in  question,  he  not  only  did  not 
contemplate  bankruptcy  or  insolvency,  or  intend  to  diminish  the 
sum  to  be  divided  among  his  creditors,  but  sincerely  believed  that, 
with  the  exception  of  his  debt  to  the  mortgagees,  he  did  not  owe 
1507.  in  the  world,  not  having  the  least  expectation  that  the  litiga- 
tion in  which  he  was  engaged  with  Mr.  Kell  could  or  would  ter- 
minate in  the  way  it  did,  but  being,  as  he  alleged,  advised  that  his 
contest  with  Mr.  Kell  would  end  in  the  bankrupt's  recovering  a 
balance  from  him. 

With  regard  to  the  circumstance  of  no  books  having  been  kept, 
the  bankrupt  deposed  that  he,  being  in  no  way  of  business  except 
as  aforesaid,  was  in  the  habit  of  paying  ready  money  for  every 
thing,  and  besides  his  mortgages,  including  those  to  Mr.  Weils 
and  the  claim  of  Mr.  Kell,  did  not  owe  any  debts  at  all,  save  tri- 
fling debts,  amounting  altogether  at  the  utmost  to  not  more  than 
150?. 

With  regard  to  the  fact  of  his  having  left  England,  and  incur- 
ring expenses  on  the  Continent,  the  bankrupt  admitted  that  the 
course  he  took  was  imprudent  with  reference  to  his  own  interests, 
but  stated  that,  at  that  time,  he  did  not  suppose  he  was  likely  to 
become  bankrupt;  and  that  when  he  went  and  was  remaining 
abroad,  he  was  suffering  deep  mortification  and  distress  at  the 
result  of  the  arbitrator's  award,  and  was  under  a  firm  belief  (which 
he  still  entertained)  that  the  arbitrator  had  been  misled  by  the 
evidence. 

*  551       *  With  regard  to  the  circumstance  of  the  bankrupt  hav- 

ing at  a  former  period  compounded  with  his  creditors,  he 
deposed  that  the  facts  were  as  follows :  In  February,  1843,  he 
commenced  business,  and  the  Tartar  was  the  first  vessel  he  pu^ 
chased.  Her  career  was  very  brief  and  peculiarly  disastrous. 
The  first  voyage  which  she  attempted  was  to  Archangel,  and  on 
her  homeward  voyage  from  that  port  to  Hull,  with  a  valuable  cargo 
on  board  (part  of  which  belonged  to  the  bankrupt,  euid  which 
cargo  from  some  mistake  was  not  insured),  the  vessel  was  dis- 
masted and  abandoned.  The  value  of  the  ship  and  freight,  and 
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of  that  portion  of  the  cargo  belonging  to  the  bankrupt,  was  up- 
wards of  1600/.  The  ship  was  insured  with  the  General  Marine 
Insurance  Company  for  1000?.  That  office  disputed  the  abandon- 
ment, and  the  bankrupt,  dreading  the  risks  of  engaging  in  a  legal 
contest  with  so  wealthy  an  office,  accepted  600?.,  offered  to  him 
in  full  of  all  demands.  He  consequently  lost  full*  1000/.,  which 
was  nearly  half  his  capital,  by  his  first  adventure  in  shipping. 

In  1844  the  bankrupt  purchased  a  schooner  named  the  Prince 
of  Saxe-Coburg.  This  vessel  he  repaired  and  refitted  at  a  very 
considerable  outlay ;  but  during  the  single  voyage  which  she  made 
whilst  she  belonged  to  the  bankrupt,  four  accidents  happened  to 
her,  and  the  loss  arising  therefrom  was  considerable.  This  so 
discomfited  the  bankrupt,  that  he  determined  to  sell  the  schooner, 
and  did  so  at  a  price  very  much  below  what  he  gave,  and  he 
thereby  lost  several  hundred  pounds  by  this  vessel.  In  1846  and 
early  in  1846  the  bankrupt  made  some  purchases  of  tallow,  linseed, 
clover  seed,  and  linseed  cakes ;  and  after  the  purchase  the  goods 
fell  greatly  in  value,  in  consequence  of  the  panic  in  the  money 
market  which  occurred  at  that  time ;  and,  under  the  circum- 
stances aforesaid,  the  bankrupt  was  obliged  to  call  *  his  *  662 
creditors  together  in  March,  1846,  and  they  knowing  well 
how  exceedingly  unfortunate  the  bankrupt  had  been,  most  hand- 
somely, and  without  an  exception,  accepted  a  composition  of  6«. 
in  the  pound.  The  bankrupt  borrowed  the  money  required  for 
making  the  payment ;  but,  at  the  end  of  1846,  the  bankrupt  came 
into  possession  of  a  little  property,  upon  the  death  of  a  near  rela- 
tive, and  he  then  forthwith  repaid  the  money  borrowed. 

Mr.  JRolt  and  Mr.  Kingldke  supported  the  appeal. 

Mr.  Bacon^  for  Mr.  Kell,  submitted  that  the  decision  of  the 
commissioner  was  not  more  severe  than  the  justice  of  the  case 
required.  He  cited  Ex  parte  Hollinffworth^  (a)  and  contended 
that  on  the  authority  of  that  case,  and  the  principle  on  which  the 
6  Geo.  4,  c.  16,  §  127,  was  framed,  the  certificate  ought  not  to 
do  more  than  protect  the  person  of  the  bankrupt. 

Mr.  Keller  appeared  for  the  assignees. 

(a)  4  De  G.  &  S.  44. 
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Mr.  Wells  was  examined  vivd  voce  as  to  his  securitj. 

The  Lord  Justice  Knight  Bruce.  —  In  the  particular  circum- 
stances before  us  I  find  it  difficult  or  impossible  to  understand 
why  it  was  that  Mr.  Eell,  tlie  petitioning  creditor,  caused  the 
bankrupt  to  be  made  a  bankrupt  unless  it  was  merely  with  the 
view  of  punishing  him  for  misconduct,  actual  or  supposed,  towards 
that  gentleman.  Substantially  there  are  not,  nor  was  it  likely 
that  tliere  would  be,  any  assets.  So  that  if  the  bankruptcy  had 
been  directly  or  indirectly  of  the  bankrupt's  own  obtaining 
*  653  or  seeking  (which  certainly  *  it  was  not),  he  might  have 
been  open  to  more  censure  than  that  to  which  he  is  in  the  act- 
ual circumstances  open.  The  bankruptcy  is  and  from  the  beginning 
has  been  one  altogether  adverse  to  him.  But  as  to  his  certificate, 
he  was  not  before  the  learned  commissioner,  nor  is  he  now,  op- 
posed except  by  Mr.  Eell  and  the  two  assignees,  —  of  whom  neither 
is  a  creditor,  —  one  being  of  course  the  official  assignee,  and  the 
other  having  been  nominated  and  chosen  by  Mr.  Kell,  who  either 
would  not  or  could  not  be  appointed  an  assignee  himself,  but  has 
proved  a  debt  under  the  bankruptcy,  not,  however,  so  much  in  the 
whole  as  80Z.,  though  he  claims,  and  probably  with  truth,  to  be  a 
creditor  of  the  bankrupt  to  an  amount  much  larger.  Mr.  Eell 
holds  or  claims  to  have  a  security  or  lien  upon  certain  property 
in  his  possession  that  (subject  to  his  security  or  lien,  if  any,  and 
to  another  security  which  seems  alone  enough  to  exhaust  the  value) 
belongs  to  the  bankrupt's  estate.  Tlie  total  amount  of  debts  proved 
under  the  bankruptcy  is  less  than  100/.,  including  what  Mr.  Eell 
has  proved. 

These  considerations  and  the  original  examination  before  us 
have  reduced  the  case  against  the  bankrupt  as  to  his  certificate  to 
three  points,  —  first,  his  want  of  business-like  habits,  and  seem- 
ingly of  capacity  for  business  ;  secondly,  the  absence  of  books  and 
accounts,  a  head  which  may  perhaps  be  hardly  distinguishable 
from  the  first ;  and,  thirdly,  his  conduct  in  going  and  living  for 
five  or  six  months  abroad,  where  and  as  he  did,  after  he  had 
become  aware  of  the  nature  of  Mr.  Temple's  award. 

With  regard  to  the  first  point,  the  errors  and  mishaps  which 

have  thus  arisen  have  not  been  of  such  a  nature  as  to  lead  to  an 

inference  of  moral  delinquency  or  to  be  otherwise  than  usual.    It 

is  probable  that  all  who  dealt  with  him  were  well  aware  of  the 
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degree  of  his  aptitude  *  and  capacity.  The  second  point  *  554 
certainly  deserved  close  attention  and  required  explana- 
tion. But  I  think  that  the  particular  and  limited  nature  and 
character  of  the  bankrupt's  business,  including  of  course  the 
manner  in  which  he  seems  to  have  employed  his  vessels,  afford, 
if  not  a  justification,  some  excuse  in  this  respect,  so  as  not  to 
render  it  incimibent  on  us,  with  reference  either  to  the  specific 
merits  of  the  individual  case  or  to  the  interests  of  society,  to  visit 
his  mode  of  acting  so  far  with  great  severity.^  On  the  third  point, 
however,  I  regard  his  conduct  as  open  to  much  animadversion. 
He  ought  not  to  have  gone  abroad  when  and  as  he  did.  He  ought 
not  to  have  lived  abroad  at  the  rate  of  expense  or  in  the  manner 
that  he  did. 

His  proceedings  have  been  censurable,  but  considering  the  whole 
of  the  facts  before  us  I  am  of  opinion,  and  I  believe  my  learned 
brother  also  to  think,  that  the  demands  of  public  and  private  justice 
here  will  be  satisfied  by  suspending  the  certificate  for  a  twelve-, 
month  from  the  date  of  the  petition  for  adjudication,  by  allowing  it 
then  of  the  second  class  without  restriction  or  condition,  and  by 
granting  the  bankrupt  protection  as  from  the  11th  of  July  next, 
but  not  during  the  intermediate  time. 

The  Lord  Justice  Turner.  —  I  feel  no  doubt  that  some  punish- 
ment is  deserved  by  this  bankrupt :  the  question  is,  what  extent 
of  punishment  will  satisfy  justice.  The  effect  of  the  judgment  of 
the  commissioner  is  to  deprive  the  bankrupt  of  the  power  of  enter- 
ing into  trade  until  he  has  paid  all  the  debts  which  could  be  proved 
under  the  bankruptcy.  I  do  not  consider  it  to  be  in  general  con- 
sistent with  good  policy  to  allow  a  bankrupt  to  enter  into  trade, 
protecting  his  person,  and  leaving  all  his  estate  subject  to  be 
swept  away  imder  an  execution  issued  by  any  creditor  to 
whom  *  he  was  indebted  before  his  bankruptcy.  Extreme  *  555 
cases  may  occur  in  which  justice  may  require  such  a  course 
to  be  taken ;  but  it  does  not  appear  to  me  consistent  with  l^ound 
policy  generally  to  grant  certificates  in  such  a  form.  With  regard 
to  the  conduct  of  the  bankrupt  towards  Mr.  Kell,  I  feel  no  doubt 
that  there  was  a  bond  fide  belief  on  the  part  of  the  bankrupt  that 
he  was  not  indebted  to  Eell  in  the  amount  claimed.  It  is,  how- 
ever, said  that  the  bankrupt  made  a  composition  with  his  creditors 

'  See  Ex  parte  Martyn,  2  De  6.,  M.  &  G.  226»  note  (1)  and  cases. 
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five  years  ago,  and  that  this  circumstance  disentitles  him  to  a  cer- 
tificate which  will  do  more  than  protect  his  person.  It  appears  to 
me,  however,  that  the  composition  was  rendered  necessary  by 
misfortune.  It  has  been  argued,  on  behalf  of  the  respondent,  that 
the  certificate,  in  such  a  case,  ought  not  to  protect  the  bankrupt's 
property,  by  analogy  to  the  provision  in  the  Act  of  George  4,  that 
where  a  bankrupt  had  compounded  with  his  creditors,  and  had 
paid  less  than  15^.  in  the  pound,  his  future  assets  were  not  to  be 
discharged.  I  think,  however,  that  this  argument  rather  teuds 
the  other  way,  and  that,  from  the  omission  of  a  similar  provision 
in  the  present  Act,  we  may  infer  that  the  legislature  considered 
such  a  punishment  too  severe  to  be  inflicted  in  every  such  case. 

Another  charge  made  against  the  bankrupt  is  founded  on  the 
absence  of  accounts,  but  it  is  to  be  considered  that  this  bankrupt 
was  a  ship-owner,  having  only  two  small  vessels,  and  was  not  a 
trader  in  extensive  business ;  and  that  the  same  importance  does 
.not  attach  to  the  absence  of  books  in  such  a  case  as  on  one  of  gen- 
eral trading.^  His  absence  abroad  is  perhaps  the  least  justifiable 
part  of  his  conduct ;  but  I  think  that  it  is  rather  to  be  attributed 

to  angry  feelings  than  to  any  settled  principle  of  dishonestj. 
*  556    Although  it  cannot  be  justified,  I  think  it  is  *  not  sufficient 

ground  for  subjecting  all  his  future  property  to  his  past 
debts.  Upon  the  whole,  it  appears  to  me,  that  the  measure  of 
justice  awarded  by  my  learned  brother  is  the  right  one. 


Ex  parte  NEILSON. 
In  the  Matter  of  W.   EDMOND  and  T.   EDMOND,  Bankrupts. 

1853.     December  12,  13,  15.    Before  the  Lord  Chancellor  Lord  CiiAinroRTH 

and  the  Lord  Justice  Turner,  (a) 

An  allottee  of  shares  in  a  completely  registered  joint-stock  company,  hut  who 
has  not  executed  the  deed  of  settlement  of  the  company  cannot  under  the 
provisions  of  the  26th  section  of  the  Joint-stock  Companies  Registration  Act 
(7  &  8  Vict.  c.  110)  enter  into  a  contract  for  the  sale  of  his  shares.' 

(a)  The  Lord  Justice  Knight  Brugs  was  absent  from  indisposition. 

>  See  Ex  parte  Martyn,  2  De  G.,  M.  &  6.  226  note  (1). 

*  See  1  Lindley  Partn.  (Eng.  ed.  1860)  131.    The  statute  is  now  repealed, 
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W.  £.  w&s  the  allottee  of  shares  in  a  completely  registered  joint-stock  company, 
hut  had  not  executed  the  deed  of  settlement :  his  brother  T.  £.,  acting  under 
the  authority  of  a  pow^r  of  attorney,  desired  Messrs.  N.,  stock-btokers,  to 
sell  these  shares,  and  they  entered  into  contracts  with  purchasers  accordingly : 
before  the  transfers  were  registered  W.  E.  became  bankrupt,  and  the  brokers 
were  obliged  at  their  own  cost  to  complete  the  contracts  with  the  purchasers. 
EM,  dismissing  a  petition  by  the  brokers  claiming  to  have  the  bankrupt's 
shares  transferred  to  them,  that,  under  the  terms  of  the  26th  section  of  the 
Act  7  &  S  Vict.  c.  110,  the  contracts  were  null  and  void,'  and  that  the  as- 
signees of  the  bankrupt  were  entitled  to  the  shares  as  part  of  his  estate  and 
efiects.' 

This  case,  which  was  substantially  an  appeal  from  a  decision 
in  bankruptcy  of  Mr.  Commissioner  Skirrow,  came  on  before  the 
Court  of  Appeal  under  the  following  circumstances:  — 

In  June,  1845,  a  prospectus  was  issued  for  the  formation  of  a 
joint-stock  insurance  company  at  Liverpool  under  the  title  of  the 
Royal  Insurance  Company,  with  a  capital  of  two  millions  in  one 
hundred  thousand  shares  of  twenty  pounds  each ;  and  on  the  13th 
June,  1845,  the  company  was  completely  registered  in  pursuance 
of  the  Act  7  &  8  Vict.  c.  110. 

•  On  the  7th  July,  1845,  the  bankrupt,  William  Edmond,  *  557 
who,  together  with  his  brother  Thomas  Edmond,  carried  on 
business  as  a  merchant  at  Bombay  and  Liverpool,  applied  by  letter 
for  two  hundred  shares  in  the  company ;  and  in  consequence  of 
this  application  two  hundred  shares  were,  on  the  22d  July,  1845, 
allotted  to  him  at  fifteen  shillings  per  share  premium,  and  the  usual 
letter  of  allotment  was  forwarded  to  him  by  the  manager  of  the 
company.  On  the  28th  July,  1845,  W.  Edmond  paid  the  premium 
of  fifteen  shillings  per  share,  together  with  the  first  call  of  twenty 
shillings  per  share  on  the  shares  allotted  to  him,  and  took  a  receipt 
for  the  payment  written  across  the  letter  of  allotment. 

On  the  8d  December,  1845,  W.  Edmond  left  Liverpool  and  went 
to  Bombay  for  business  purposes,  not  having  executed  the  deed 
of  settlement  of  the  company.  Shortly  before  his  departure,  he 
executed  a  letter  of  attorney,  dated  the  20th  November,  1846, 
authorizing  his  brother  Thomas  Edmond  to  ask,  demand,  <&c.,  all 

except  as  to  insurance  companies,  and  the  prohibition  never  extended  to  railway 
or  other  companies  requiring  the  authority  of  Parliament,  ib.  599. 

>  See  Bunn's  Case,  2  De  6.,  F.  &  J.  275. 

'  See  Penny  o.  Pickwick,  16  Beav.  246 ;  Graham  v.  Van  Diemen's  Land  Co., 
11  Excli.  100. 
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and  every  manner  of  debt  and  debts,  &c.,  ^^  railway  shares  or 
stock  consolidated  or  in  scrip "  owing  or  belonging  to  liim  (W. 
Edmond),  &c.,  and  to  give  receipts  for  the  same,  and  to  settle 
accounts,  bring  and  defend  actions,  &c.,  and  also  authorizing  T. 
Edmond  for  him,  W.  Edmond,  and  in  his  name  ^^  to  make,  sign, 
seal,  execute,  and  deliver  any  transfer  or  assignment,"  or  to  join  * 
in  transferring  or  assigning  any  mortgage,  &c.,  or  other  specialty 
of  whatsoever  kind  and  nature,  and  likewise  to  take  possession  of 
all  goods  and  chattels  of  W.  Edmond,  and  ^'  to  treat  with  any 
person  or  persons  whatsoever  for  the  selling  or  disposition  of  all 
or  any  part  or  parts  of  the  said  goods  and  chattels  "  and  all  his 
estate,  right,  &c.,  in  and  to  the  same  premises,  and  generally  to 
do,  &c.,  all  other  lawful  acts  and  things  necesftary  to  be  done 
therein,  and  all  acts  and  things  whatsoever  requisite  to  Le 
*  668  done  respecting  all  and  every  *  his  affairs  and  concerns,  and 
in  or  about  the  same,  nothing  excepted. 

On  the  9th  December,  1846,  Thomas  Edmond,  acting  on  the 
letter  of  attorney,  paid  a  further  call  of  one  pound  per  share  on 
the  two  hundred  shares  and  took  a  receipt  for  the  same,  and  pro- 
posed to  execute  the  deed  of  settlement  of  the  company ;  but  the 
solicitor  of  the  company  considered  that  the  letter  of  attorney  did 
not  confer  authority  on  Thomas  Edmond  to  execute  the  deed,  and 
in  consequence  the  deed  of  settlement  remained  unsigned  by  W. 
Edmond  or  any  one  for  him. 

In  the  month  of  January,  1846,  Thomas  Edmond  directed 
Messrs.  Neilson,  share-brokers  at  Liverpool,  to  sell  the  two  hundred 
shares;  and  in  accordance  with  this  direction  Messrs.  Neilson 
negotiated  sales  of  one  hundred  and  fifty-five  shares  in  different 
poi-tions  to  three  distinct  parties,  and  notice  of  the  sales  was  duly 
given  to  the  secretary  of  the  company,  and  they  were  assented  to 
by  the  company,  and  transfers  were  prepared  and  executed  by 
Thomas  Edmond  as  the  attorney  of  his  brother  for  carrying  the 
sales  into  effect.  The  company's  solicitor,  however,  was  of  opinion 
that  before  the  transfers  could  be  registered  the  company's  deed 
should  be  executed  by  W.  Edmond,  and  in  consequence  of  this  the 
registration  of  the  transfers  was  postponed. 

On  the  6th  March,  1846,  W.  Edmond  and  T.  Edmond  became 

bankrupts.    The  transfer  of  the  one  hundred  and  fifty-five  shares 

not  having  been  completed  as  above  mentioned,  Messrs.  Neilson, 

according  to  the  rules  and  regulations  of  the  Liverpool  Stock  £x- 
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change,  became  boand  to  deliver  the  number  of  shares  agreed  to 
be  sold  to  the  respective  purchasers  thereof,  and  they  duly  trans- 
ferred and  delivered  shares  accordingly. 

*  Under  these  circumstances  Messrs.  Neilson  claimed  to  *  559 
stand  in  the  place .  of  the  original  purchasers,  and  to  be 
entitled  to  have  the  one  hundred  and  fifty-five  shares  in  question 
transferred  to  them.  The  assignees  of  W.  Edmond  having  refused 
to  do  what  was  requisite  for  completing  the  transfers,  Messrs. 
Neilson  presented  a  petition  in  the  bankruptcy,  praying  that  t;he 
assignees  might  be  directed  to  execute  the  transfer  of  the  shares, 
and  that  the  petitioners  might  be  entitled  to  all  benefit  and  advan- 
tage of  such  transfer.  Mr.  Commissioner  Skibbow  dismissed  this 
petition,  holding  that  the  sales  were  void,  and  that  the  assignees 
were  entitled  to  the  shares  as  part  of  the  bankrupt's  estate,  Wil- 
liam Edmond  not  having  been  a  duly  constituted  shareholder  pur- 
snant  to  the  26th  section  of  the  Act  7  &  ^  Vict.  c.  110.  (a) 

*  From  this  decision  Messrs.  Neilson  appealed,  and  the    *  560 

(a)  The  following  contains  the  material  portions  of  the  judgment. 

After  stating  the  principal  allegations  in  the  petition,  the  learned  commissioner 
said :  *'  I  will  now  consider  whether  or  no  in  point  of  law  the  shares  in  question 
were  in  the  order  and  disposition  of  the  bankrapt  at  the  time  of  his  bankruptcy. 
In  the  first  place,  the  petitioners  allege  that  they  sold  the  shares  by  virtue  of  the 
power  of  attorney  given  by  W.  Edmond  to  his  brother ;  if,  then,  this  power  of 
attorney  did  not  confer  a  legal  right  on  Thomas  Edmond,  it  follows  that  he  could 
not  sell  the  shares,  and  it  was  the  duty  of  the  petitioners,  who  were  acting  not 
ooly  for  the  seller,  but  also  on  behalf  of  the  buyer,  to  see  that  the  power  author- 
ized the  sale.  It  is  quite  clear  that  they  had  notice  of  all  the  circumstances 
reUting  to  the  power,  for  they  were  aware  that  long  before  the  shares  were 
asked  to  be  transferred  the  power  of  attorney  had  been  held,  in  the  opinion  of 
the  legal  adviser  of  the  company,  to  be  inoperative  for  the  purpose  of  giving  a 
legal  title  to  T.  Edmond  to  dispose  of  the  shares ;  they  cannot  therefore  complain 
at  now  finding  this  opinion  to  be  well  founded.  If  a  man  sells  an  estate  as  an 
aothorized  agent,  and  is  empowered  to  sell  it  for  a  given  sum  of  money,  but, 
instead  of  selling  it  for  that  sum,  sells  it  for  a  different  sum,  the  buyer  of  the 
estate  cannot  enforce  the  contract :  if  he  was  to  file  a  bill  for  specific  perform- 
ance, it  would  be  immediately  dismissed,  because  it  was  his  duty  to  see  that  the 
authority  given  was  strictly  complied  with.  There  is  another  circumstance  to  be 
noticed :  the  bankrupt  was  at  the  time  merely  a  subscriber,  he  was  not  a  share- 
holder at  all.  Of  this  there  is  conclusive  evidence,  for  on  the  second  receipt 
giren  the  words  '  not  transferable,'  were  written,  which  in  common  interpretation 
would  mean,  not  transferable  till  the  party  had  conformed  with  what  he  was  by 
law  required  to  do.  In  the  previotis  year,  1844,  an  Act  of  Parliament  (7  ft  8 
Vict.  c.  110)  had  been  passed,  principally  for  the  purpose  of  putting  a  stop  to 
persons  dealing  in  visionary  schemes,  bringing  ruin  on  themselves,  and  having  a 
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case    came  before    the    Yiee-Ghancellor    EjaoHT  Bbuce 

*  561    *  sitting    in    bankruptcy  on  the  2d  August,  1850,  when 

his  Honor  determined  tliat,  if  the  petitioners  desired  it, 
a  case  should  be  sent  for  the  opinion  of  a  Court  of  Law  ;  and  the 
petitioners  having  so  elected,  a  case  was  directed  accordingly. 
Nothing  having  been  effectually  done  by  the  petitioners  to  get 

demoralizing  influence  on  othen :  that  Act  declared  that  unless  a  penon  had 
done  certain  things,  which  here  William  Edmond  had  not  done,  and  whidi 
Thomas  Edmond  was  not  empowered  to  do,  he  was  not  in  a  situation  to  transfer 
his  shares.  It  has  been  said,  indeed,  that,  notwithstanding  this,  it  is  according 
to  the  rules  of  the  stock  exchange,  and  a  common  practice,  to  deal  with  sharet 
in  that  way ;  but  any  rules  must  be  altogether  inoperative  that  interfere  wi&  the 
positive  law  of  the  land.  What,  then,  are  the  provisions  of  the  Act  of  Farfia- 
ment  P  The  third  section  points  out  what  shall  be  meant  by  certain  words :  it 
says  that  a  subscriber  is  '  any  person  who  shall  have  agreed  in  writing  to  take, 
or  have  taken,  any  shares  in  a  proposed  company,  or  in  a  company  formed,  and 
who  shall  not  have  executed  the  deed  of  settlement,  or  a  deed  referring  thereto;^ 
William  Edmond  was  exactly  m  that  position :  it  then  goes  on  to  define  what  a 
shareholder  s ;  he  is  '  any  person  entitled  to  a  share  in  a  company,  and  who  has 
executed  the  deed  of  settlement,  or  a  deed  referring  to  it.'  W.  Edmond  was 
not  a  shareholder,  because  he  had  not  executed  any  deed  of  settlement.  In  the 
26th  section  is  laid  down  what  is  necessary  to  entitle  a  person  to  deal  with 
shares ;  and  I  believe  it  is  admitted  on  all  sides  that  the  section  was  introduced 
to  prevent  the  mischief  which  was  then  going  on,  to  the  great  injury  of  trade^ 
and,  as  I  before  renmrked,  to  the  ruin  of  individuals,  and  the  demoralization  of 
society.  The  section  enacts  that,  to  entitle  a  subscriber  to  dispose  by  sale  or 
mortgage  of  any  shares  or  interest  in  a  company,  he  must  be  duly  r^;istered  as 
a  shareholder.  Looking,  then,  at  the  power  of  attorney,  and  looking  atjthis  Act 
of  Parliament,  it  is  clear  that  in  point  of  law  the  persons  who  now  daim  under 
the  power  had  no  title,  and  that  which  they  did  was  inoperative.** 

The  learned  commissioner  then  proceeded  to  consider  whether  the  dealings 
between  the  parties  constituted  an  equitable  contract ;  and  after  observing  that 
there  was  no  evidence  to  bring  home  to  the  petitioners  any  knowledge  of  the 
embarrassed  circumstances  of  W.  Edmond,  proceeded  as  follows :  **  Here  there 
is  no  assignment  of  the  shares,  nor  any  notice  of  an  assignment  binding  in  law. 
There  was,  indeed,  some  sort  of  notice  given  to  the  company,  but  it  did  not 
state  to  whom  the  shares  were  sold,  nor  the  authority  under  which  they  were 
sold ;  and  the  power  of  attorney  gave  no  right  whatever.  When  yon  speak  of 
an  assignment,  you  mean  a  legal  instrument,  but  there  is  none  sudi  here- 
Again,  the  petitioners  have  no  right  to  complain,  for  they  had  due  notice  given 
to  them ;  they  knew  perfectly  well,  or  they  ought  to  have  known,  that  the  words 

*  not  transferable  *  meant  something ;  and  they  were  cognizant  also  of  the  Act  of 
Parliament.  Being,  then,  of  opinion  that  in  point  of  law  the  property  remained 
in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  and 
being  of  opinion  that  there  was  no  equitable  contract  whatever,  I  must  dismiss 
the  petition." 
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the  case  brought  forward  for  decision,  the  assignees,  who  were 
anxious  to  wind  up  the  bankrupt's  estate,  applied  for  and  obtained 
leave  from  the  Lords  Justices  to  restore  the  petition  to  the  paper, 
in  order  to  have  it  reheard.  This  was  done ;  but,  on  the  matter 
being  opened,  their  Lordships  thought  it  desirable  to  have  the 
appeal  heard  before  the  full  Court,  and  the  petition  now  came  on 
accordingly. 

The  twenty-sixth  section  of  the  Joint-stock  Companies 
*  Registration  Act,  7  A  8  Vict.  c.  110,  on  which  the  ques-  *  662 
tion  mainly  turned,  after  certain  enactments  restricting  the 
rights  of  shareholders  prior  to  the  execution  of  the  deed  of  settle- 
ment, proceeds  as  follows :  ^'  And  further,  with  regard  to  subscrib- 
ers and  every  person  entitled  or  claiming  to  be  entitled  to  any 
share  in  any  joint-stock  company  the  formation  of  which  shall  be 
commenced  after  the  first  day  of  November,  One  thousand  eight 
hundred  and  forty-four,  that  until  such  joint-stock  company  shall 
have  obtained  a  certificate  of  complete  registration,  and  until  any 
such  subscriber  or  person  shall  have  been  duly  registered  as  a 
shareholder  in  the  said  registry  office,  it  shall  not  be  lawful  for  such 
person  to  dispose,  by  sale  or  mortgage,  of  such  share,  or  of  any 
interest  therein,  and  that  every  contract  for  or  sale  or  disposal  of 
such  share  or  interest  shall  be  void,  and  that  every  person  enter- 
ing into  such  contract  shall  forfeit  a  sum  not  exceeding  ten 
pounds." 

Mr.  J.  Russell  and  Mr.  Eddis^  for  the  petitioners  Messrs.  Neil- 
son.  —  There  is  in  this  case  a  clear  contract  binding  in  equity  on 
the  bankrupt,  and  the  Court  will  therefore  enforce  it.  The  con- 
tention on  the  part  of  the  assignees  is,  that  the  sale  was  void 
under  the  terms  of  the  twenty-sixth  section  of  the  Act  7  <fe  8  Vict, 
c.  110 ;  but,  even  if  this  were  so,  and  it  was  necessary,  in  order  to 
give  validity  to  the  sales  of  the  shares,  that  the  deed  should  have 
been  executed  by  the  bankrupt,  the  deed  must,  under  the  circum- 
stances, be  treated  as  having  been  executed,  because  that  act  was 
prevented  solely  by  the  mistake  of  the  solicitor  of  the  company, 
the  power  of  attorney  conferring  ample  authority  on  T.  Edmond  to 
execute  for  his  brother.  We  insist,  however,  that  the  case  does 
not  fall  within  the  Act,  the  policy  of  which  was,  in  refer- 
ence to  joint-stock  *  companies,  to  prevent  persons  dealing  *  563 
with  a  species  of  property  in  which  they  possessed  no  title 
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binding  as  between  them  and  the  company.  This  state  of  things 
did  not  exist  in  the  present  instance :  the  bankrupt  was  equitable 
owner  of  the  shares ;  every  act  necessary  to  be  done  had  been  done ; 
and  on  the  one  hand  the  company  could  not  deny  the  right  of  the 
bankrupt,  and  he  on  the  other  was  bound  to  take  shares.  There  is, 
besides,  nothing  in  the  Act  to  show  that  it  is  necessary  for  a  mere 
allottee  of  shares  to  have  his  name  registered,  and  the  clause  in  the 
twenty-sixth  section,  which  is  relied  on,  applies  only  to  those  pe^ 
sons  whose  names  are  to  be  registered.  [They  read  and  commented 
on  the  soTenth,  eleventh,  forty-ninth,  fiftieth,  and  fifty-fourth  sec- 
tions of  the  statute,  in  connection  with  and  as  supporting  the  view 
taken  by  them  of  the  meaning  of  the  twenty-sixth  section.] 

Mr.  Bacouy  Mr.  Tamlinsanj  and  Mr.  Smythe^  for  the  assignees.—- 
They  contended  that  the  intention  of  the  statute  in  question  was 
to  lay  down  a  general  rule  applicable  to  all  cases,  and  to  provide 
that  a  shareholder,  in  order  to  obtain  a  right  to  sell  his  share, 
must  execute  the  deed  of  settlement  of  the  company,  and  that 
until  he  had  done  so  he  could  not  part  with  any  shares ;  that  the 
bankrupt  in  the  present  instance  had  not  done  this ;  that,  so  far 
as  the  power  of  attorney  was  concerned,  the  solicitor  of  the  com- 
pany was  quite  right  in  the  objection  he  had  taken,  and  that  it 
conferred  no  authority  on  T.  Edmond  to  execute  the  deed.  They 
submitted  that  the  case  came  within  the  meaning  of  the  Act,  and 
that  therefore  the  decision  of  the  commissioner  was  right.  On  the 
point  of  the  construction  of  the  Act,  they  read  and  commented  on 
the  fourth,  seventh,  tenth,  eleventh,  twelfHi,  fifteenth,  twenty- 
*564  sixth,  and  forty-ninth  sections,  and  referred  to  the* judg- 
ment of  Erle,  J.,  in  Wilkinson  v.  The  Anglo- Calif amian 
Q-old  Mining  Company :  (a)  they  also  cited  WU%on  v.  The  Birkenr 
head  J  Lancashire  y  and  Cheshire  Junction  Railway  Company  ^{h) 
The  Galvanized  Iron  Company  v.  Westohy^  (c)  Young  v.  Smith,  (i) 
As  to  the  construction  of  the  letter  of  attorney,  they  referred  to 
Attwood  V.  Munnings.  (e)  In  reference  to  the  nature  of  the  con- 
tract, and  the  difference  between  a  general  and  special  contract  as 
connected  with  the  interference  of  the  Court  to  enforce  it,  they  cited 
Austen  v.   Craven^  (^)  Hihblewhite  v.  MPMorine^  (A)  KnighX  v. 

(a)  21  Law  J.,  Q.  B.  827.    (c)  8  Exch.  17.  («)   7  B.  &  C.  278. 

(b)  6  Exch.  626.  {d)  15  M.  &  W.  121.      \g)  4  Taunt.  644. 
(A)  5  M.'&  W.  462 ;  and  6  M.  ft  W.  200. 
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Barber,  (a)  Dixon  v.  Yates^  (6)  Sutton  v.  Tatkam^  (c)  Humble  v. 
Mitchell,  (d)  Bayliffe  v.  Buttenoorthj  (e)  TFaii  v.  Bakery  (jj) 
The  Queen  v.  The  Begietrar  of  Joint-stock  Companies,  (h) 


Mr.  J.  Bussell  replied. 


December  15. 


The  Lord  Chancellor.  —  This  case  comes  before  us  upon  a  peti- 
tion which  is  substantially  an  appeal  from  an  order  of  the  commifih 
sioner.  The  petitioners  (Messrs.  Neilson)  had  acted  as  brokers 
in  the  sale  of  certain  supposed  shares  belonging  to  the  bankrupt. 
Having  in  this  character  contracted  to  sell  the  shares,  it  turned 
out  that  the  shares  were  merely  scrip,  that  is,  contracts  under 
which  the  bankrupt  was  entitled  to  become  a  shareholder :  the 
consequence  was  that  the  petitioners  were  unable  to  carry  their 
contract  into  effect,  and  were  obliged  at  their  own  cost  to 
purchase  shares  for  the  persons  with  whom  they  *  had  con-  *  665 
tracted.  It  appears  that  the  bankrupt  had  in  his  hands 
at  the  time  of  his  bankruptcy  scrip  that  would  enable  him  to 
become  a  shareholder  to  the  extent  of  two  hundred  shares ;  and 
the  object  of  Messrs  Neilson  is  to  assert  a  lien  on  that  scrip,  and 
either  to  compel  the  bankrupt's  assignees  to  complete  the  title 
to  these  incipient  shares  by  executing  the  company's  deed,  or  in 
some  way  or  other  to  make  this  scrip  available  for  the  repayment 
of  the  money  expended  by  the  petitioners  in  buying  shares  for  the 
purchasers.  This  case  was  in  the  first  instance  heard  before  the 
commissioner,  who  was  of  opinion  that  Messrs.  Neilson  had  no 
such  claim  as  they  sought  to  establish,  and  dismissed  the  petition : 
it  now  comes  on  by  way  of  appeal  before  us. 

A  great  deal  of  argument  was  addressed  to  us  upon  the  different 
clauses  of  the  Act ;  and,  although  I  have  since  the  hearing  looked 
carefully  through  them,  I  have  found  nothing  to  vary  the  impres- 
sion which  I  had  from  the  first ;  namely,  that  this  is  not  a  case  in 
which  there  is  any  difference  between  law  and  equity,  and  that  the 
legislature  meant  to  make  it  an  imperative  condition  on  any  per- 
son before  he  could  sell  his  shares  or  scrip  or  whatever  it  was  in  a 

(a)  16  M.  &  W.  66.  (0  1  Excb.  425. 

(6)  5  B.  &  Ad.  313.  \g)  2  Exch.  1. 

(c)  10  A.  &  E.  27.  (A)  10  Q.  B.  839. 

id)  11  A.  &  E.  205. 
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company  to  be  formed,  that  he  should  constitute  himself  a  com- 
plete shareholder  by  executing  the  deed  of  settlement  and  subject- 
ing himself  to  the  liabilities  of  that  deed. 

The  argument  pressed  upon  us  as  to  some  of  the  earlier  clauses 
in  the  Act  amounts  to  no  more  than  this,  that  the  legislature  has 
not  expressed  its  own  intention  with  perfect  accuracy,  and  that  it 
has  used  the  words  *'  shareholder  "  and  *^  subscriber  "  occasionally 
in  terms  not  strictly  appropriate.  One  way  of  getting  out  of  the 
difficulty  in  all  these  cases  might  be,  to  hold  that  the  interpre- 
tation clause  only  gives  a  particular  meaning  to  be  applied 
*  566  *  unless  there  be  any  thing  in  the  context,  as  I  think  there 
is  in  the  Act  here  in  reference  to  the  point  before  us,  lead- 
ing to  a  contrary  interpretation.  Whatever  view,  however,  may  be 
taken  of  that,  I  cannot  help  suspecting  that  the  legislature  has 
used  the  words  in  question  in  some  instances  incautiously ;  bat 
that  is  of  no  consequence,  for  the  latter  branch  of  the  twenty-sixth 
section,  to  which  alone  it  appears  to  me  we  are  to  direct  our  attenr 
tion,  has  no  such  ambiguity.  The  section,  after  some  enactments 
as  to  shareholders,  proceeds  thus,  using  the  word  "  subscriber : "  — 
[His  Lordship  read  the  clause  as  above  set  out.]  The  terms  here 
used  clearly  show  that  the  legislature,  wisely  or  unwisely,  thought 
that  the  contracts  and  dealings  referred  to  were  injurious  to  the 
public  interest ;  they  therefore  impose  a  penalty  on  any  persou 
who  shall  enter  into  them ;  and  the  consequence  is  that  we  must 
take  it  to  be  contrary  to  the  policy  of  the  statute  itself  that  any 
such  dealings  shall  take  place. 

There  has  recently  been  a  great  deal  of  discussion  as  to  how  far 
Courts  of  justice  can  act  upon  the  notion  of  any  particular  contract 
being  contrary  to  the  policy  of  the  law ;  but  though  there  may 
be  doubts  in  particular  cases,  the  Courts  will  act,  and  no  doubt 
must  act,  upon  the  policy  of  the  law  when  that  policy  is  distinctly 
enunciated  in  the  statute  which  creates  the  disability  or  propounds 
that  policy.  The  legislature,  then,  having  said  that  it  is  contrary 
to  public  policy  (for  that  is  the  meaning  of  imposing  the  penalty) 
that  there  shall  be  any  dealing  with  these  chases  in  action  in  that 
incipient  state  of  existence,  and  having  imposed  a  penalty  on  any 
person  who  shall  so  deal,  goes  on  to  say  that  any  contract  for  such 
sale  shall  be  null  and  void.^    If  the  contract  is  null  and  void  on 

>  See  Chitty  Contr.  (10th  Am.  ed.)  767,  768,  and  cases  in  notes ;  White  v. 
Buss,  3  Cush.  448,  450 ;  Miller  v.  Post,  1  Allen,  434. 
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grounds  of  public  policy,  it  must  be  null  and  void  in  law  and  equity 
for  all  purposes. 

*  That  being  so,  what  is  the  position  in  which  the  Messrs.  *  567 
Neilson  stand?  They  have  at  the  instance  of  the  bankrupt, 
or  those  who  represented  him,  entered  into  a  contract  to  sell  a 
portion  of  two  hundred  shares  for  the  bankrupt.  The  bankrupt 
being  unable  to  complete  the  contract,  they  were  obliged  to  com- 
plete it  themselves ;  and  it  now  turns  out  that  the  bankrupt  had 
no  such  shares,  no  such  salable  commodity,  and  that  the  Messrs. 
Neilson  have  been  prevailed  on  improperly  by  the  bankrupt,  or 
those  who  represented  him,  to  make  the  contract.  The  person 
who  represented  the  bankrupt  possibly  thought  that  he  had 
authority  to  do  what  he  did  ;  but  he  had  no  such  authority.  The 
consequence  is  that  Messrs.  Neilson  have  incurred  a  very  serious 
loss,  and  I  am  sorry  for  that ;  but  their  remedy  must  be  the  same 
as  that  of  any  other  person  who  has  been  misled.  Whether  they 
have  a  remedy  by  action  for  damages,  or  whether  they  may  prove 
before  the  commissioner  for  so  much  money  paid  for  the  use  of 
the  bankrupt,  we  need  not  stop  to  inquire ;  but  they  can  by  no 
possibility  have  a  better  right  on  this  scrip  than  the  purchaser 
himself  would  have  had,  and  the  legislature  says  that  the  pur- 
chaser himself  has  no  right  at  all.  It  appears  to  me  that  this  con- 
cludes the  whole  question,  and  my  opinion  is  that  the  petitioners 
can  establish  no  right,  and  the  petition  must  therefore  be  dis^ 
missed,  and  dismissed  with  costs. 

The  Lord  Justice  Turner. — The  principal  question  which  was 
argued  before  us  in  this  case,  was,  whether  subscribers  to  a  com- 
pany falling  within  the  provisions  of  7  &  8  Yict.  c.  110,  to  whom 
shares  had  been  allotted  after  the  complete  registration  of  the 
company  according  to  the  provisions  of  the  Act,  could  lawfully 
deal  with  those  shares  by  way  of  sale  or  mortgage  before  they  had 
executed  the  deed  of  settlement  of  the  company,  and  had 
been  duly  registered  *  as  shareholders  in  the  registry  estab-  *  568 
lished  by  the  Act.  This  question  mainly  depends  upon  the 
construction  of  the  26th  section  of  the  Act,  with  reference  of 
course  to  the  interpretation  clause. 

That  the  word  subscriber,  as  defined  by  the  Act,  would,  if  un- 
limited and  uncontrolled,  apply  to  an  allottee  of  shares  after  com- 
plete registration,  was  hardly  if  at  all  disputed,  and  cannot  indeed 
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be  denied.  The  queBtion  therefore  seems  to  be  reduced  to  this, 
whether  the  unlimited  meaning  of  the  word  subscriber,  as  defined, 
is  excluded  by  the  context  or  the  nature  of  the  subject-matter,  and 
it  does  not  appear  to  me  that  it  is. 

We  must  first  consider  the  question  on  the  words  themselves. 
They  are  found  in  a  clause  which  also  contains  provisions  as  to 
shareholders,  and  much  was  said  at  the  bar  as  to  the  difficulty  of 
putting  a  construction  upon  the  word  shareholders  contained  in 
the  clause ;  but  I  do  not  tiiink  that  any  difficulty  which  there  may 
be  in  that  respect  can  afiect  the  present  question.  The  Act,  from 
the  interpretation  clause  downwards,  distinguishes  between  share- 
holders and  subscribers.  The  two  parts  of  the  clause  therefore 
relate  to  two  distinct  subjects ;  and  it  would  not,  as  I  conceive,  be 
consistent  with  any  sound  rule  of  construction,  to  permit  any  diffi- 
culty which  there  may  be  in  Construing  an  Act  of  Parliament  as  to 
one  matter  to  throw  doubt  upon  its  construction  as  to  another  and 
distinct  subject.  On  the  contrary,  I  think  it  is  the  duty  of  the 
Courts  so  to  construe  Acts  of  Parliament  as  to  carry  them  into 
efiect  with  respect  to  all  matters  with  respect  to  which  their 
provisions  are  plain  and  intelligible,  without  reference  to  other  pro- 
visions as  to  other  matters  which  may  be  open  to  doubt  and  diffi- 
.  culty.  In  my  opinion,  therefore,  any  difficulty  which  there 
*  669  may  be  in  the  construction  *  of  the  word  shareholder,  as 
used  in  the  26th  section  of  the  Act,  must  be  laid  aside,  and 
the  question  must  be  decided  upon  that  part  of  the  section  which 
applies  to  subscribers,  and  upon  the  other  provisions  of  the  Act. 

The  language  of  this  part  of  the  section  is  not,  I  think,  unim- 
portant. It  treats  the  interests  of  subscribers  who  have  not  exe- 
cuted the  deed  as  subsisting  interests,  and  merely  prohibits  the 
dealing  with  them  in  the  particular  mode  pointed  out.  It  allovs 
them  to  devolve,  and  to  be  the  subject  of  testamentary  disposition, 
but  prohibits  their  being  dealt  with  by  sale  or  mortgage.  The 
legislature,  therefore,  has  not  overlooked  the  existence  of  the 
interest,  but,  recognizing  its  existence,  has  limited  the  power  of 
dealing  with  it.  It  is  said,  however,  that  this  limitation  ought  not 
to  be  applied  to  any  other  parties  than  those  who  were  subscribers 
at  the  time  of  complete  registration.  But  the  clause  does  not  con- 
tain, nor  can  I  find  any  thing  in  the  context  or  nature  of  the  sub- 
ject which  imports,  such  a  limitation.  Allottees  are  not  the  less 
subscribers,  because  the  allotments  are  made  to  them  after  com- 
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plete  registration ;  and  so  far  from  their  being  excluded  by  the 
context  or  nature  of  the  subject,  the  Act  seems  to  me  to  bear  a 
directly  contrary  import.  It  seems  to  me  to  contemplate  a  con- 
tinued series  of  registration,  completing  and  perfecting  that  which 
at  the  time  of  complete  registration  might  be  imperfect  and  incom- 
plete. I  observed  during  the  argumeQt  upon  the  tenth  section  as 
importing  that  there  must  be  a  return  of  any  change  in  the  sub- 
scribers after  complete  registration,  and  further  consideration  has 
confirmed  me  in  that  impression.  By  the  seventh  section,  there 
might  be  complete  registration  whejx  the  deed  was  subscribed  by 
one-fourth  of  the  subscribers  holding  at  the  date  of  the  deed  one- 
fourth  of  the  maximum  number  of  shares  in  the  capital. 
*  Could  it  be  intended  that  if  the  whole  of  the  remaining  *  570 
three-fourths  was  afterwards  subscribed,  there  should  be  no 
registry  of  those  subscribers  ?  The  effect  might  be  that  in  such  a 
case  no  more  than  one-fourth  of  the  subscribers  might  ever  be 
upon  the  registry,  and  the  partners  who  had  executed  the  deed 
would  have  no  means  of  knowing  who  were  their  copartners. 

It  was  said  that  the  term  subscribers  in  the  twenty-sixth  section 
ought  not  to  be  applied  to  allottees  after  complete  registration,  be- 
cause they  had  no  power  to  compel  themselves  to  be  put  upon  the 
registry ;  but  there  is  no  force  in  this  argument,  for  such  allottees 
might  at  any  time  execute  the  deed,  and  then  compel  registration. 

My  opinion,  therefore,  is  that  the  allottee  in  this  case  was  a  sub- 
scriber within  the  meaning  of  the  twenty-sixth  section,  and  there- 
fore could  not  lawfully  deal  with  his  shares  until  he  had  executed 
the  deed,  and  consequently  that  this  petition  must  be  dismissed, 
and,  as  I  think,  dismissed  with. costs.  The  conclusion  at  which 
we  have  arrived  seems  to  me  to  fall  in  with  the  whole  scope  and 
policy  of  the  Act.  Independently  of  other  provisions,  the  Act  has 
most  careftilly  provided  for  the  transfer  by  deed  of  the  shares  of 
shareholders,  the  parties  who  had  executed  the  company's  deed. 
It  has  made  no  such  provision  for  transferring  the  shares  of  sub- 
Bcribers,  which  is  strong  to  show  that  the  legislature  did  not  con- 
template that  such  shares  could  be  so  transferred;  and  with 
respect  to  the  policy  of  the  Act,  it  is  obvious  from  the  enactments 
(to  which,  and  not  to  our  own  views  of  the  public  good,  we  have  to 
look  on  the  question  of  policy)  that  the  legislature  saw  that  in- 
conveniences had  arisen  from  the  subscribers  to  these  large  com- 
panies not  being  ascertained,  and  therefore  meant  to  provide  the 
means  of  ascertaining  them. 
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•  571  *  SURCOME  v.  PINNIGER ; 

And  in  the  Matter  of. KING'S   COLLEGE  HOSPITAL 

ACT,  1861. 

Ex  pqrte  PINNIGER. 
1853.    Febraarj  '9.    Before  the  Lords  Justices. 

A  father,  shortly  before  the  marriage  of  his  daughter,  told  her  intended  husband 
that  he  meant  to  give  certain  leasehold  property  to  the  couple  on  their  mar- 
riage. After  the  marriage  he  gave  up  possession  of  the  property  to  the 
husband,  to  whom  he  directed  the  tenants  to  pay  the  rents,  and  handed  to  the 
husband  the  title-deeds.  The  husband  expended  money  upon  the  property: 
Held,  sufficient  part  performance  to  take  the  case  out  of  the  Statute  of 
Frauds.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuabt, 
upon  a  petition  presented  under  the  Act  incorporating  King's  Col- 
lege Hospital  and  in  a  cause. 

By  the  Act  the  hospital  was  empowered  to  take  land  for  the  site 
of  the  building,  subject  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1846. 

In  the  year  1843  Mr.  George  Chartres  paid  his  addresses  to 
Amelia  Ann  Aylwyn,  the  daughter  of  William  Aylwyn,  and  made 
her  an  ofier  of  marriage.  On  the  2d  of  January,  1844,  Mr.  Aylwyn 
told  Mr.  Chartres  that  he  was  entitled  to  a  leasehold  house  and 
premises  in  Carey  Street,  Lincoln's-inn  Fields,  and  intended  to 
give  this  property  to  his  daughter  and  Mr.  Chartres,  on  their 
marriage. 

In  March,  1844,  the  marriage  took  place,  and  soon  afterwards 
Mr.  Aylwyn  gave  up  possession  of  the  house  to  Mr.  Chartres,  and 
directed  the  tenants  to  pay  the  rents  to  him.  Mr.  and  Mrs.  Char- 
tres went  to  reside  in  the  house,  and  Mr.  Chartres  expended  a  con- 

»  See  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  719  [625],  727,  728;  Warden  r. 
Jones,  2  De  G.  &  J.  76 ;  23  Beav.  487 ;  26  L.  J.,  N.  S.  Ch.  427 ;  Stoddardt  9. 
Tuck,  5  Md.  18;  1  Sngden  V.  &  P.  (7th  Am.  ed.)  140, 141, 162,  and  numerous 
American  cases  in  notes ;  Caton  v.  Caton,  L.  R.  1  Ch.  Ap.  137 ;  2  Story  £q. 
Jur.  §  987  a ;  Randall  o.  Morgan,  5  H.  L.  Caa.  185 ;  Parkhurst  v.  Van  Cort- 
land, 14  John.  15 ;  Moreland  v.  Lemasters,  4  Blackf.  383,  385 ;  Byrd  r.  Odem, 
9  Ala.  756,  764 ;  France  o.  France,  4  Halst.  Ch.  650 ;  Campbell  v,  Ingilby,  1 
De  6.  &  J.  393. 
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siderable  sum  of  money  in  repairs.  He  received  the  rents  of  such 
parts  as  he  did  not  occupy,  and  treated  the  house  as  his  own.  Mr. 
Aylwyn  also  delivered  to  Mr.  Ghartres  the  lease  and  other  docu 
ments  of  title  relating  to  the  house. 

On  the  19th  of  December,  1849,  Mr.  Chartres  wrote  to  Mr. 
Aylwyn  thus :  ^'  I  think  I  shall  try  Baswell  and  *  Roberts  *  572 
again  to  buy  the  Carey  Street  lease  (as  it  is  worth  more  to 
them  than  to  any  one  else),  and  get  rid  of  it,  as  the  money  will  be 
worth  more  to  me ;"  to  which  Mr.  Aylwyn  replied  :  "  As  regards 
Carey  Street,  I  wish  you  if  possible  to  convert  that  into  cash :  as 
you  observe,  it  will  be  more  useful." 

Mr.  Aylwyn  died  intestate. 

The  hospital  having  taken  the  house  under  the  powers  of  their 
Act,  the  question  was,  to  whom  the  purchase-money  belonged. 
Mr.  Aylwyn's  administrator  claimed  it  by  the  petition  now  before 
the  Court,  but  the  Yice-Chancellor  ordered  it  to  be  paid  to  Mr. 
Ghartres.    The  administrator  of  Mr.  Aylwyn  appealed. 

Mr.  Follett  and  Mr,  Kinglake,  in  support  of  the  appeal. — 
Marriage  is  not  a  sufficient  part  performance  to  take  a  case  out  of 
the  Statute  of  Frauds.  Dundas  v.  DvtenB^  (a)  Lassence  v.  Tier- 
ney.  (6)  Indeed,  the  Statute  of  Frauds  expressly  provides  that  a 
contract  in  consideration  of  marriage  shall  not  be  binding  unless 
that  contract  be  in  writing.  With  regard  to  the  other  facts  relied 
upon,  the  Court  will  not  extend  the  exceptions  to  the  Statute  of 
IVauds  beyond  former  decisions,  those  decisions  having  already  gone 
too  far.  Russell  v.  Russell,  (c)  Moreover,  the  evidence  does  not 
show  any  contract,  but  merely  a  parol  declaration  of  intention. 

They  also  referred  to  Spurgeon  v.  Collier j  (d)  Jefferys  v.  Jef- 
ferys^  (e)  Ellis  v.  Nimmo,  (jg)  Edwards  v.  Jones^  (h)  Ex  parte 
Sdighj  (i)  and  2  Sugden  on  Powers,  250. 

*  Mr.  W.  M.  James  appeared  for  a  defendant  in  the  *  578 
same  interest. 

(a)  1  Ves.  Jr.  196 ;  2  Cox,  235.  (c)  Cr.  &  Ph.  138. 

(&)  1  M.  &  6.  551.  Ig)  L.  &  G.  temp.  Sugden,  833. 


(c)  1  Bro.  C.  C.  269.  (h)  1  M.  &  Cr.  226. 

Id)  1  Eden,  54.  (i)   11  Yes.  403. 
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Mr.  Rtissellj  for  Mr.  Chartres.  —  The  Statute  of  Frauds  did  not 
render  a  parol  agreement  a  nullity.  In  Hammersley  y.  De  Bkl^  (a) 
it  was  held  that  a  letter  written  after  a  marriage  was  sufficient 
evidence  within  the  Statute  of  tVauds  of  an  antenuptial  agreement 
All  that  was  decided  by  Lassence  v.  Tiemey  was,  that  marriage 
alone  was  not  sufficient  part  performance.  But  in  the  present  case 
possession  was  delivered,  which  has  been  always  held  sufficient. 
The  provisions  of  the  Lands  Glauses  Consolidation  Act,  1845, 
which  are  incorporated  in  the,  Hospital  Act,  throw  the  onm  of 
proof  upon  those  who  impeach  the  title  of  the  party  in  possession ; 
and  the  latter,  in  the  absence  of  proof  to  the  contrary,  is 'entitled 
to  the  compensation  money. 

Mr.  Follett  replied. 

The  Lord  Justice  Knight  Bruce.  —  This  case,  in  point  of  fact, 
upon  the  evidence,  stands  substantially  thus :  It  seems  that  Mr. 
George  Chartres,  having  proposed  to  marry  the  daughter  of  a 
gentleman  of  the  name  of  Aylwyn,  who  was  possessed  of  some 
leasehold  property  in  Carey  Street,  Mr.  Aylwyn,  in  the  course  of 
conversation  in  the  presence  of  a  third  person,  expressed  to  Mr. 
Chartres  an  intention  to  give  to  him  and  his  intended  wife  tiie 
leasehold  house  in  question  in  the  event  of  the  marriage  taking 
place.  I  consider  that  promise  to  be  proved  by  the  evidence.  The 
marriage  took  place ;  but  as  no  writing  passed,  it  is  probably  true 
that  if  the  case  had  rested  there  the  promise  would  hare 
*  674  been  ineffectual,  and,  however  binding  in  point  of  *  hon- 
our and  morality  the  promise  might  have  been,  it  would  not 
have  been  so  at  law  or  in  equity.  Some  time  after  the  marriage, 
however,  the  father  gave  up  possession  of  the  property  to  the  son- 
in-law  ;  and  it  must  upon  the  evidence  be  taken  that  he  so  gave  up 
possession  by  reason  and  in  performance  of  the  verbal  agreement 
entered  into  before  the  marriage.  The  son-in-law  entered  into  posses- 
sion and  expended  money  on  the  property,  and  was  never  disturbed, 
but  was  allowed  to  treat  it  as  his  own.  When  the  father-in-law 
dies  the  administrator  says  that  all  this  is  to  go  for  nothing,  and  that 
the  property  still  formed  part  of  his  estate.  I  am  of  opinion  that 
the  administrator  cannot  be  heard  to  say  that.    I  am  of  opinion 

(a)  12  a.  &  Fin.  46. 
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that  this  is  a  clear  case  of  a  parol  agreement  for  valuable  consid- 
eration which  had  been  in  part  performed,  and  it  is  the  settled  law  of 
this  country,  and  has  been  so  for  a  great  number  of  years,  that  in 
such  circumstances  the  Statute  of  Frauds  is  no  defence.  I  think 
that  probably,  for  more  than  one  reason,  but  for  one  certainly,  this 
petition  ought  never  to  have  been  presented,  and  that  it  must  be 
dismissed  with  costs. 

The  Lord  Justice  Turner. — I  was  desirous  of  hearing  the 
argument  throughout,  for  the  purpose  of  seeing  whether  the  appli- 
cation of  the  case  of  Hammenley  v.  De  Bielj  before  the  House  of 
Lords,  to  the  present  case,  was  affected  by  what  was  said  by  Lord 
CoTTENHAM  in  LosBeuce  v.  Tiemey.  I  am  now  satisfied  that  it  is 
not.  What  Lord  Gottenham  said  in  Laaaence  v.  Tiemey  was  this, 
that  there  was  nothing  against  the  wife  but  a  parol  contract  before 
marriage,  and  nothing  but  marriage  following,  which  would  not 
support  the  contract ;  and  that  such  a  contract  could  not  be  carried 
into  effect  under  the  Statute  of  Frauds.  And  then  he  went  on  to 
say :  "  In  Hammersley  v.  De  Bielj  I  said  that  the  case  was 
distinguishable,  because  the  husband,  *  on  his  part,  having  *  575 
contracted  before  marriage  to  do  something,  and  having 
done  it,  that  there  was  part  performance  of  the  contract,  the  con- 
tract relating  to  property  to  which  he  was  entitled."  Lord  Cot- 
tenham's  observations,  therefore,  point  to  the  distinction  between 
the  cases  in  which  there  is  no  part  performance  except  by  the 
marriage,  and  the  cases  in  which  there  is  part  performance  inde- 
pendently of  the  marriage.  Now  in  the  present  case  there  is  part 
performance  by  the  delivery  up  of  possession  to  Mr.  Chartres,  a 
fact  which  has  been  always  held  to  change  the  situations  and  rights 
of  the  parties,  and  there  has  been  considerable  expenditure  by  him 
on  the  property.  There  is  therefore  here  whiat  was  wanting  in 
Lassence  v.  Tiemey  ;  namely,  acts  of  part,  performance  besides  the 
marriage.  The  difficulty  in  these  cases  is,  that  the  Statute  of 
Frauds  presents  an  obstacle  to  suing  upon  the  agreement.  But  it 
has  been  held,  in  many  cases,  that  if  there  be  a  written  agreement 
after  marriage  in  pursuance  of  a  parol  agreement  before  marriage, 
this  takes  the  case  out  of  the  statute,  so  also  does  part  performance. 

This  view  is  supported  by  Taylor  v.  Beech^  (a)  where  Lord  Hard- 

■ 

•  (a)  1  Yes.  sen.  297. 
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wiCKE  took  the  distinction  between  the  case  where  marriage  alone 
follows  and  where  other  acts  follow  the  parol  agreement.  It  is 
clear  that  this  is  an  agreement  which  the  Court  would  have  decreed 
to  be  specifically  performed.  I  think,  therefore,  with  my  learned 
brother,  that  the  appeal  should  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  —  We  do  not  intend  that 
the  administrator  should  be  allowed  these  costs  out  of  the  estate; 
we  give  the  costs  against  him  personally. 


*  576   •  The    SOUTH  YORKSHIRE  RAILWAY  and    RIVER 
DUN  COMPANY  v.  The  GREAT  NORTHERN  RAIL- 
WAY COMPANY. 

1853.     Febniaiy  16,  16,  &  17.    Before  the  Lords  Justices. 

A  railway  company  contracted  with  another  for  the  use  of  the  line  of  the  latter 
for  a  term,  at  graduated  tolls,  according  to  the  tonnage  carried,  which  were 
to  be  a  charge  on  the  tolls  and  dues  of  the  former  company.  The  former 
company  had  no  express  parliamentary  power  thus  to  charge  their  toUs: 
Hddf  that  the  charge  was  of  too  doubtful  legality  to  be  enforced  by  an  in- 
junction to  restrain  the  former  company  firom  paying  a  dividend  to  its  share- 
holders until  the  sums  due  upon  the  agreement  were  provided  for,  no  case 
being  made  out  showing  a  probability  of  there  being  no  fund  forthcoming  to 
answer  the  demand  at  the  hearing.^ 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Stuabt 
of  a  motion  on  behalf  of  one  railway  company  to  restrain  another 
railway  company,  their  directors,  treasurer,  bankers,  and  agents, 
from  declaring  or  paying  any  dividends,  or  dividing  or  appropriate 
ing  any  of  their  funds  or  moneys  towards  paying  any  dividend 

^  See,  as  to  the  extent  of  the  power  of  corporations  to  bind  themselves  by 
contract,  Hawkes  o.  The  Eastern  Counties  Railway  Company^  1  De  6.,  M.  &  G. 
737,  760  note  (1),  and  cases;  The  Shrewsbury  and  Birmingham  Railway  Co. 
0.  The  London  and  North-Westem  Railway  Co.,  4  De  G.,  M.  &  6.  115;  South 
Yorkshire  Railway  Co.  o.  Great  Northern  Railway  Company,  9  Ezch.  55,  84; 
Bateman  v,  Ashton-under-Lyne,  3  H.  &  N.  823 ;  Norwich  v.  Norfolk  Railway 
Company,  4  £1.  &  Bl.  397;  Angell  and  Ames  Corp!  (9th  ed.)  §§  111.  256; 
Zulueta^s  Case,  L.  R.  5  Ch.  Ap.  i44 ;  L.  R.  9  £q.  270.  • 
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among  their  shareholders,  unless  and  until  the  defendants  should 
have  to  pay  the  amount  due  to  the  plaintiffs  for  tolls,  and  also  to 
restrain  them  from  withholding  or  delaying  payment  on  any  pre- 
text whatever  of  the  same  tolls. 

By  an  indenture  dated  the  26th  of  February,  1852,  and  made 
between  the  plaintiffs  of  the  one  part,  and  tlie  defendants  of  the 
other  part,  after  reciting,  among  other  things,  that  the  lines  and 
branch  lines  of  railway  forming  part  of  the  undertaking  of  the 
plaintiffs  intersected  or  penetrated  into  the  South  Yorkshire  coal- 
field between  the  towns  of  Barnsley  and  Penistone  on  the  one 
side,  and  Shef&eld,  Botherham,  and  Swinton  on  the  other  side,  and 
formed  the  means  by  which  the  coal,  the  produce  of  such  coal- 
field, might  be  transported  to  distant  places  for  consumption,  and 
reciting  that  the  said  Great  Northern  Railway  communicated  witli 
the  railways  of  the  plaintiffs  by  a  junction  or  junctions  at  or  near 
Doncaster,  in  the  county  of  York,  and  reciting  that 
*  certain  agreementis  and  arrangements  had  been  made  *  577 
between  the  said  companies  for  working  each  other^s  lines, 
it  was  agreed  —  That  the  defendants  might,  at  all  times  thereafter, 
during  the  term  of  twenty-one  years,  to  commence  from  July  1, 
1851,  pass,  go,  and  remain,  and  have  full  and  free  ingress,  egress, 
and  regress  into,  over,  upon,  and  out  of  the  railways,  and  have 
the  free  use  of  all  the  works  and  conveniences  of  the  plaintiffs, 
and  every  or  any  part  thereof,  with  all  engines,  wagons,  or  other 
carriages,  ofl&cers,  servants,  and  workmen  necessary  for  the  pur- 
pose of  carrying  coal:  and  that  such  passage  of  the  defendants 
over  or  along  the  said  railways  of  the  plaintiffs,  and  the  use  of 
their  works  and  conveniences,  should  be  had  and  made  on  payment 
of  such  tolls  and  under  such  restrictions  and  conditions  as  were 
thereinafter  specified,  and  which  had  been  mutually  agreed  upon 
between  the  said  companies  (that  was  to  say)  when  and  so  long 
as  the  quantity  of  coal  carried  over  or  upon  the  said  undertaking 
of  the  plaintiffs,  or  any  part  thereof,  to  the  Great  Northern  Rail- 
way, and  thence  south  of  Doncaster  on  the  main  line,  or  south  of 
Misterton  on  the  loop  line  of  the  said  Great  Northern  Railway, 
together  with  the  quantity  of  coal  carried  over  or  upon  the  said 
undertaking,  or  any  part  thereof,  by  or  for  the  defendants,  or  by 
or  for  any  corporation  or  person,  under  or  by  virtue  of  any 
arrangement  or  agreement  with,  or  by  permission  of,  the  defend- 
ants, to  any  railway  other  than  the  Great  Northern  Railway,  for 
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transit  to  the  south  of  Sheffield  or  Rotherham,  should  not  amonnt 
to  125,000  tons  in  any  period  of  six  calendar  months,  commencing 
upon  and  with  any  first  of  July,  or  first  of  January,  and  terminatr 
ing  upon  and  with  any  thirty-first  of  December  or  thirtieth  of 
June,  during  the   continuance  of  the  said  term  of  twenty-one 

years,  and  the  first  of  such  periods  to  commence  with  the 
♦678   first  of  July,  1861;  then  the  defendants  should  pay  •to 

the  plaintiffs  such  toll  for  such  period  of  six  calendar 
months  as  would,  with  any  clear  profits  which  might  be  made  by 
the  plaintiffs,  from  their  undertaking  for  the  same  period,  after 
payment  of  all  annual  or  half-yearly  charges  for  interest,  or  other 
outgoings,  and  all  expenses  of  management  and  otherwise,  be 
sufficient  to  enable  the  plaintiffs  to  pay  such  dividends  as  might,  at 
any  time  during  such  period  of  six  calendar  months,  be  or  become 
payable  upon,  or  in  respect  of,  any  guaranteed  or  preference  stock 
or  shares  of  the  plaintiffs,  already  issued,  or  thereafter  to  be  issued 
with  the  knowledge  and  consent  of  the  defendants,  and  also  a 
clear  net  dividend  at  the  rate  of  8{.  per  centum  per  annum  for  such 
period  of  six  calendar  months,  upon  the  ordinary  capital  stock  or 
shares  for  the  time  being  of  the  plaintiffs,  then  called  up,  or  there- 
after to  be  called  up  with  the  consent  of  the  defendants;  and 
when  and  so  long  as  the  quantity  of  coal  so  carried  in  any  such 
period  of  six  calendar  months,  as  aforesaid,  should  amount  to 
any  of  the  respective  quantities  thereinafter  mentioned,  and  should 
not  amount  to  the  quantity  next  succeeding  such  quantity  in  the 
order  thereinafter  contained,  then  the  defendantd  should  pay  to 
the  plaintiffs  such  toll  for  such  passage  for  such  period  of  six 
calendar  months  as  would,  with  any  such  clear  profits  as  aforesaid, 
be  sufficient  to  enable  the  plaintiffs,  from  time  to  time,  and  at  all 
times,  to  pay  any  dividends  which  might,  for  the  time  being, 
become  payable  upon  or  in  respect  of  any  such  guaranteed  or 
preference  stock  or  shares  of  the  plaintiffs  as  aforesaid,  and  also  a 
clear  net  dividend  on  such  ordinary  capital  stock  or  shares  for  ibe 
time  being  of  the  plaintiffs  as  aforesaid,  at  the  respective  rates 
thereinafter  mentioned.  Provided  nevertheless,  that  when  once 
the  defendants  should  have  become  liable  to  pay  to  the  plaintifis 

such  toll  for  such  passage  as  aforesaid  for  any  such  period 
*  679   of  six  calendar  months  as  aforesaid  as  would  *  with  any 

such  clear  profits,  and  after  payment  of  such  expenses  as 
aforesaid,  be  sufficient  to  enable  the  plaintiffs  to  pay  such  dividends 
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upon  guaranteed  or  preference  stock  of  the  plaintifls  as  aforesaid, 
and  a  net  dividend  upon  the  ordinary  capital  stock  or  shares  of  the 
plaintifis,  not  exceeding  the  rate  of  41. 108.  per  centum  per  annum, 
for  any  such  period  of  six  calendar  months,  then  and  from  thence- 
forth the  toll  to  be  paid  by  the  defendants  to  the  plaintiffs  for  such 
passage  as  aforesaid,  should  never,  under  any  circumstances, 
recede  nor  be  less  for  any  subsequent  period  of  six  calendar 
months  as  aforesaid,  than  such  toll  as  would,  with  any  such  clear 
profits,  and  after  payment  of  such  expenses  as  aforesaid,  be  suf- 
ficient to  enable  the  plaintiffs  to  pay  such  dividends  upon  guaran- 
teed or  preference  stock  as  aforesaid,  and  also  a  net  dividend  upon 
the  ordinary  capital  stock  or  shares  of  Hie  plaintiffs,  after  the 
highest  rate  of  such  last-mentioned  dividend,  not  exceeding  the 
rate  of  41.  10s.  per  centum  per  annum,  for  any  period  of  six 
calendar  months  which  the  defendants  should  have  theretofore 
become  liable  to  pay  to  the  plaintiffs  by  virtue  of  that  agreement, 
notwithstanding  the  diminution  to  any  extent  in  any  succeeding 
period  of  six  calendar  months  in  the  quantity  of  coals  regulating 
the  toll  to  be  paid  as  aforesaid.  And  it  was  further  agreed  by  the 
seventh  article,  that  such  toll  should  be  a  charge  upon  the  tolls 
and  dues  of  the  defendants,  and  that  if  the  said  tolls  should  be  in 
arrear  for  twenty-one  days  after  the  same  should  become  payable 
as  aforesaid,  the  plaintiffs  should,  in  addition  to  all  other  legal 
and  equitable  rights  and  remedies  for  enforcing  the  same,  have 
power  to  distrain  any  of  the  engines,  carriages,  plant,  stock, 
goods,  chattels,  and  things  of  or  belonging  to  the  defendants  upon 
the  said  undertaking  of  the  plaintifis,  for  the  amount  of  the  toU 
which  might  be  in  arrear  and  unpaid,  together  with  lawful 
interest  thereon,  and  all  costs,  damages,  and  *  expenses  *  580 
which  might  be  occasioned  by  the  non-payment  thereof, 
and  to  take,  hold,  and  impound  any  distress  or  distresses  found 
thereon,  and  to  deal  with  the  same  in  all  respects  in  like  manner 
as  they  might  take,  hold,  impound,  and  deal  with  any  distress  or 
distresses  for  rent  in  arrear.  « 

The  bill,  after  stating  the  agreement,  complained  that  the  tolls 
payable  under  it  to  the  plaintiffs  were  in  arrear,  and  prayed  for 
an  injunction  in  the  terms  of  the  motion. 

Sir  Fitzrot/  Kelly ^  Mr.  MalinSy  Mr.  Follett^  and  Mr.  W.  J.  Bovill 
supported  the  motion. 
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The  Solicitor-General^  Mr.  Wigram,  and  Mr,  Deniton^  for  the 
defendants,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  This  is  not  the  hearing  of 
the  cause.  It  is  a  motion  by  way  of  appeal,  from  the  refusal  of 
one  of  the  Yice-Chancellors  to  accede  to  an  interlocutory  applica- 
tion for  an  injunction.  The  injunction  sought  is  this,  that  the 
defendants,  the  Great  Northern  Railway  Company,  their  directors, 
treasurers,  bankers,  and  agents  may  be  restrained  from  declaring 
or  paying  any  dividend  or  dividing  or  appropriating  any  of  their 
funds  or  moneys  in  or  towards  the  payment  of  any  dividend,  to  or 
among  the  shareholders  of  the  defendants,  unless  and  until  the 
defendants  have  paid  the  amount  due  to  the  plaintiffs  for  tolls. 
That  is  the  only  part  of  the  injunction  asked  that  can  require  to 
be  dealt  with ;  because  the  latter  part  is  plainly  impossible,  accord- 
ing to  the  rules  and  course  of  the  Court,  namely,  the  application 
"  that  the  defendants  may  be  restrained  from  withholding  or  delay- 
ing payment,  on  any  pretext  whatever,  of  the  said  tolls  so  due  to 

the  plaintiffs  as  aforesaid." 
*  581        *  Now  I  will  assume,  in  favour  of  the  plaintiffs,  that  their 

title  to  the  injunction  asked,  in  the  words  that  I  have  read, 
is  liable  to  no  objection  except  that  arising  from  the  terms  of  the 
seventh  article  of  the  agreement  of  1852,  on  which  agreement 
alone  the  plaintiffs  can  rest  their  case.  It  is  evident  that  but  for 
that  article,  the  present  claim  would  be  a  mere  demand  by  a  gen- 
eral creditor  against  his  debtor,  the  creditor  not  having  obtained 
judgment.  Of  course  the  creditor  in  such  a  case  could  not  seek 
relief  against  the .  property  of  his  debtor  in  tlie  way  here  sought. 
But  the  argument  is,  that  this  clause  gives  a  lien,  or,  in  other 
words,  converts  the  plaintiffs  into  equitable  mortgagees,  for  what 
may  be  due  to  them  under  the  agreement  upon  the  tolls  and  dues ; 
that  is,  as  I  understand  it,  upon  the  entire  income  substantially  of 
the  Great  Northern  Railway  Company;  and  the  first  or  only 
^question  upon  the  present  occasion  is,  whether  such  a  provision  is 
so  plainly  or  probably  valid  as  to  authorize  the  Court  now  to  act 
upon  it.  I  confess  that,  as  at  present  advised,  I  think  it  at  least 
very  doubtful  whether  it  is  competent  for  a  railway  company  to 
mortgage  the  undertaking  without  a  special  authority  from  the 
legislature.  If  they  cannot  legally  mortgage  it,  they  cannot  equi- 
tably mortgage  it.  If  they  could  create  a  valid  equitable  mort- 
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gage,  such  a  security  would  be  followed  by  those  rights  which  are 
incident  to  an  equitable  mortgage,  and  which  come  in  the  place  of 
the  remedy  of  a  legal  mortgagee  by  ejectment ;  namely,  the  right 
to  the  appointment  of  a  receiyer,  attended  with  all  provisions  re- 
quired for  making  such  an  appointment  effectual.  The  inconven* 
ieuce  and  mischief  that  must  follow  from  reducing  the  property  of 
a  railway  compaliy  to  such  a  state  are  too  obvious  to  render  it 
necessary  to  dilate  upon  them.  If  I  had  now  to  decide  the  ques* 
tion  of  the  validity  of  this  part  at  least  of  the  i^reement, 
my  opinion  would  be  against  its  validity ;  *  but  I  have  not  *  582 
now  to  decide  that  question.  I  reserve  myself  upon  it, 
subject  only  to  the  remark,  that  to  represent  it  in  the  most  favour- 
able  way  to  the  plaintiffs,  as  far  as  my  opinion  goes,  the  point  is 
one  of  too  great  doubt  to  justify  the  Court  in  making  at  present 
the  order  asked. 

Possibly,  if  the  plaintiffs  had  no  other  effectual  remedy,  or  pos- 
sibly, if  they*  were  in  danger  of  losing  that  to  which  they  are 
entitled,  unless  the  Oourt  should  interfere,  the  Court  might  inter- 
fere, notwithstanding  the  difficulties.  Upon  that  point  I  give  no 
opinion,  because  the  facts  do  not  establish  such  a  case.  There 
seems  no  reason  to  doubt  the  ability  of  the  Great  Northern  Rail- 
way Company  to  pay  whatever  debt  they  may  be  liable  to  pay 
when  sued.  They  may  be  sued  either  under  the  deed,  or,  if  the 
deed  is  bad,  otherwise ;  and  when  judgment  shall  be  obtained  in 
an  action,  if  they  will  not  pay  without  execution  beiug  issued,  exe- 
cution may  be  enforced  against  their  property. 

Again,  if  the  deed  is  valid  (and  the  plaintiffs'  whole  case  here 
depends  upon  the  validity  of  the  deed),  then  by  the  same  clause 
upon  which  they  are  suing  here,  they  have  power  given  them  to 
distrain  any  of  the  engines,  carriages,  plant,  stock,  goods,  chattels, 
and  things  of  or  belonging  to  the  defendants,  and  this  distress  may 
be  made  on  the  plaintiffs'  own  line  of  railway, 

The  Lord  Justice  Turner. — I  concur  in  the  opinion  which 
has  been  expressed  by  my  learned  brother.  The  claim  of  the 
plaintiffs  is  that  of  a  mere  debt,  unless  it  be  a  valid  charge  under 
the  seventh  article  of  the  agreement.  Now,  it  is  unnecessary,  in 
the  present  stage  of  this  case,  to  say  what  this  Court  would 
do,  if  this  case  were  one  in  which  *  the  charge  was  perfectly  *  588 
clear ;  in  which  case  it  might  be  the  duty  of  the  Court  to 
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interfere  by  injunction.  It  is  equally  unnecessary  to  say  what  the 
Court  would  do,  if,  the  charge  not  being  clear,  there  was  danger 
to  these  plaintiffs  of  the  fund  not  being  forthcoming  to  answer  the 
charge  when  the  yalidity  or  invalidity  of  it  came  to  be  tried  at 
the  hearing  of  the  cause. 

The  two  questions  here  are,  as  it  seems  to  me :  first,  whetlier 
there  is  or  is  not  a  clear  charge,  undoubtedly  valid  in  law,  created 
by  the  terms  of  this  agreement  upon  the  tolls  and  dues  of  tiie 
Oreat  Northern  Railway  Company  ;  and,  secondly,  if  there  be  not 
a  clear  charge,  whether  there  is  any  danger  to  the  plaintiflb  of 
there  not  being  a  fund  to  answer  the  charge  when  the  cause  shall 
come  on  to  be  heard.  Now,  with  reference  to  the  question 
whether  this  charge  can  be  said  to  be  a  perfectly  clear  charge,  I 
certainly  am  by  no  means  prepared  to  say  that  it  can  be  so  con- 
sidered.  It  is  said,  that  the  eighty-seventh  section  of  the  Rail- 
ways Clauses  Consolidation  Act  gives  power  to  one  company  to 
make  arrangements  with  another  company  for  the  carriages  of  the 
one  passing  over  the  line  of  the  other,  upon  the  payment  of  such 
tolls  and  under  such  conditions  and  restrictions  as  may  be  mutu- 
ally agreed  upon,  and  that  this  charge  might  well  be  made  under 
the  words  '^  under  such  conditions  and  restrictions."  Bat  it  is 
obvious  that  these  words  may  at  least  admit  of  this  construction, 
that  the  conditions  and  restrictions  contemplated  are  such  as  are 
incident  to  passing  over  the  line,  as,  for  instance,  the  regulations 
of  the  one  company  and  of  the  other,  with  reference  to  the  periods 
at  which  the  trains  should  pass,  and  are  not  "  conditions  and  re- 
strictions "  in  or  forming  part  of  the  agreement.    Then  it  is  said 

that  it  may  be  a  valid  charge  by  reason  of  another  part  of 
*584    the  same  section,  which  authorizes  railway  companies* to 

enter  into  any  contract  for  the  division  and  apportionment 
of  the  tolls  to  be  taken  on  the  respective  railways.  This  provision, 
however,  may  have  been  meant  by  the  legislature  to  refer  to  the 
division  and  apportionment  among  the  several  owners  of  the  dif- 
ferent parts  of  the  line  of  a  gross  sum  to  be  paid  for  the  transit 
along  the  whole  line.  It  is  not  necessary  now  to  say  that  either 
of  the  constructions  which  I  have  suggested  would,  at  the  hearing 
of  the  cause,  be  put  on  the  statute.  It  is  sufficient  to  say  that  at 
least  the  statute  is  open  to  doubt  on  these  points,  and  that  the 
validity  or  invalidity  of  this  agreement  may  depend  upon  the  con- 
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stniction  which  the  Court  at  the  hearing  ma^  put  on  those  partio- 
ular  provisions  of  the  statute. 

Then,  witl)  reference  to  the  question  whether  there  is  any  danger 
to  the  plaintifis  of  the  fund  not  being  forthcoming  in  the  event  of 
their  succeeding  in  establishing  the  claim,  it  is  perfectly  clear 
that  if  the  plaintiffs  succeed  this  is  a  debt  of  the  Great  Northern 
Railway  Company  and  a  charge  on  their  funds,  and  the  plaintiffs 
have  therefore  the  whole  of  the  funds  and  assets  of  the  company 
to  answer  their  claim.  It  is  equally  clear  that  the  plaintiffs  have 
power  now  to  distrain  upon  the  company,  and  that  they  can  pro- 
ceed at  law,  by  action,  and  recover  judgment  against  them. 

Upon  these  grounds  I  am  of  opinion  that  the  Court  ought  not 
to  interfere. 


*  In  the  Matter  of  JAMES  CAMPBELL,  One,  &c.     *  585 

1853.    February  18.    Before  the  Lords  Justices. 

The  omission  by  a  client  to  file  a  certificate  of  taxation  of  a  solicitor's  bill  within 
the  four  days  prescribed  by  the  Order  of  October  29,  1692,  does  not  render 

•  the  order  a  nullity,  but  the  client's  representatives,  afler  his  death,  may,  not- 
withstanding the  omission,  obtain  an  order  under  the  summary  jurisdiction, 
for  the  delivering  up  of  the  client's  papers  on  payment  of  the  amount  of  the 
bill  as  taxed,  and  an  action  by  the  solicitor  on  the  bill,  after  such  taxation,  is 
a  contempt,  and  will  be  restrained  by  injunction  at  the  instance  of  the  repre* 
sentatives. 

This  was  the  appeal  of  an  attorney  and  solicitor  from  an  order 
of  the  Master  of  the  Rolls,  dated  the  17th  of  January,  1853,  re- 
straining the  appellant  from  further  proceeding  in  an  action  at 
law  against  the  respondents,  Mary  Pollard  Creft,  and  Isabella 
Creft,  as  the  executrixes  of  Elizabeth  Oreft,  and  ordering  the 
appellant  to  deliver  to  the  respondents,  within  ten  days  after  the 
service  of  the  order,  upon  oath,  the  several  deeds,  books,  papers, 
and  writings  in  his  custody  or  power  belonging  to  the  testatrix, 
and  referring  it  to  the  taxing  master  to  tax  the  respondents  their 
costs  of  and  relating  to  their  application,  and  to  deduct  therefrom 
91.  7s.  2(2.,  being  the  amount  certified  by  the  taxing  master  to  be 
due  to  the  appellant  from  the  testatrix,  and  ordering  that  the 
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appellant  should  pay  to  the  respondents  the  balance  of  the  costs 
when  so  taxed  and  certified. 

On  the  23d  of  May,  1850,  the  testatrix  presented  her  petition 
to  the  Master  of  the  Rolls,  prajing  for  taxation  of  the  appellant's  . 
bill. 

Upon  the  petition  the  usual  order  was  made  containing  the 
usual  direction,  that  no  proceedings  at  law  or  otherwise  should  be 
commenced  against  the  petitioner  in  respect  of  the  bill  pending 
the  reference  thereby  directed,  and  that  the  petitioner  should  pro- 
cure the  Master's  report  in  a  month  (unless  the  Master  should 
certify  that  further  time  was  necessary  to  enable  him  to 
*  586  make  his  *  report),  or  otherwise  that  the  order  should  be 
of  no  effect. 

The  taxing  master  to  whom  the  reference  was  made,  by  his 
certificate,  dated  the  18th  of  August,  1850,  certified  he  had  taxed 
the  bill,  the  amount  of  which  was  61/.  188.  9(2.,  at  32/.  Is.  7d.,  and 
he  found  that  the  appellant  had  at  different  times  received  of  or 
on  account  of  the  testatrix,  several  sums  of  money,  amounting  to 
the  sum  of  152/.,  and  that  he  had  paid  to  or  on  account  of  the 
testatrix  several  sums  of  money,  amounting  together  to  the  sum 
of  145/.  88.,  leaving  25/.  98.  Id.  only  due  to  the  solicitor,  the  bill 
as  taxed  being  thus  less  by  a  sixth  part  than  the  bill  delivered. 
And  the  taxing  master  taxed  the  testatrix  her  costs  of  that  refer* 
ence  at  the  sum  of  16/.  28.  5(2.,  and  he  certified  that  9/.  78.  2d, 
was  the  amount  due  from  the  testatrix  to  the  appellant,  after  de- 
ducting the  sum  of  162.  28.  5(2.  from  the  sum  of  25/.  98.  Id. 

The  testatrix  died  on  the  31st  of  December,  1851,  without  having 
filed  any  certificate  of  the  taxation  according  to  the  provisions  of 
the  Order  of  October  29th,  1692.  (a) 

(a)  Sanders^  Orders,  p.  897,  '*  That  all  reports  or  (certificates  that  shall  be 
made  and  signed  by  any  of  the  Masters  of  this  Court  shall,  by  him  that  sueth 
forth  or  taketh  the  same  from  the  respective  Masters,  be  filed  with  the  registrar 
of  this  Court  within  four  days  after  the  making  and  signing  thereof;  and  that  the 
registrar,  when  any  report  or  certificate  is  brought  to  be  filed,  shall  indorse  on 
the  back  thereof  the  day  of  the  receiving  and  filing  such  report  and  certificate; 
and  that  all  proceedings  which  shall  hereafter  be  grounded  on  any  report  or 
certificate  not  filed  as  aforesaid  shall  be  utterly  void  and  of  none  effect;  and 
such  neglect  of  filing  being  made  appear  to  their  Lordships,  by  the  certificate  of 
the  register,  shall  be  good  cause  for  the  discharging  of  all  proceedings  thereujKm 
aud  also  for  the  incurring  such  further  costs  as  their  Lordships  shall  think  fit  to 
infiict  on  the  party  offending  contrary  thereto.^    But  see  2  Smithes  Chancery 
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*0n  the  2d  of  July,  1852,  the  respondents  caused  the    *587 
9/.  7«.  2d.  to  be  formally  tendered  to  the  appellant,  and 
demanded  the  delivery  of  the  documents  ;  but  the  appellant  refused 
to  accept  such  tender,  or  make  such  delivery. 

On  the  18th  of  November,  1852,  the  appellant  commenced  an 
action  in  the  Court  of  Exchequer  against  the  respondents,  to 
recover  55Z.  Is,  9d.  for  work  done  as  an  attorney  and  solicitor,  and 
materials  for  the  same  provided  by  him  for  Elizabeth  Creft, 
deceased,  upon  her  retainer,  and  for  fees  due  and  payable  to  him 
in  respect  thereof,  being  in  fact  the  amount  of  the  bill  of  costs  for 
612.  13«.  ^d,  referred  for  taxation  and  taxed  as  aforesaid,  less  the 
sum  of  61. 12«.,  the  excess  of  the  receipts  of  the  appellant  on 
account  of  Elizabeth  Greft,  deceased,  over  his  payments  to  her,  or 
on  her  account,  as  certified  by  the  taxing  master. 

The  respondents  then  presented  their  petition  to  the  Master  of 
the  Rolls,  praying  for  an  injunction  to  restrain  the  prosecution  of 
the  action,  and  for  the  delivery  up  of  the  documents  belonging 
to  the  testatrix.  Upon  this  petition  the  order  appealed  from  was 
made. 

Mr.  Baily  and  Mr.  BaggaUay^  for  the  appellant,  cited  the  above 
Order  of  the  29th  of  October,  1692,  and  Bushton  v.  TroughUm^  (a) 
and  contended  that  at  all  events  a  certificate  not  filed,  as  in  this 
case,  before  the  death  of  the  client,  was  a  nullity,  since  the  client's 
undertaking  was  then  gone.  They  further  contended  that 
the  Court  had  no  authority  under  the  summary  ♦  jurisdic-  *  688 
tion  to  restrain  the  appellant  from  suing  at  law. 

Mr.  Daniel  and  Mr.  SotUhgate,  for  the  administrator  of  the 
client,  were  not  called  upon. 

The  Lobd  Justice  Knight  Bruce.  —  A  woman  living  in  Devon- 
shire, neither  very  young  nor  very  rich,  employed  a  solicitor  in 
that  part  of  the  world,  and  they  did  not  agree,  whereupon  she, 
under  such  advice  as  she  could  procure,  obtained  an  order  to  tax 
his  bill  in  the  usual  form  and  manner,  which  order  now  stands, 
and  has  never  been  complained  of.     The  taxation  of  the  bill  pro- 

Ffactice,  377  (3d  ed.),  citiDg  Harris  o.  De  Tastct,  1  S.  &  S.  263,  and  Eyles  v. 
Ward,  2  P.  W.  618. 
(a)  2  Sim.  33. 
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ceeded  and  was  completed.  The  bill  as  delivered  exceeded  601., 
but  by  the  taxation  and  the  costs  of  the  taxation  was  reduced  to 
something  under  102.  For  as  more  than  one-sixth  was  taken  off 
he  became  liable  to  the  costs.  The  taxation  was  completed  in 
August,  1850,  and  the  Master  issued  his  certificate.  The  lady 
lived  until  the  end  of  1851.  During  this  time,  a  year  and  six 
months,  it  appears  that  the  certificate  of  the  Master  was  not  filed; 
but  the  solicitor  did  not  require  it  to  be  filed  or  complain  of  its  not 
having  been  filed,  nor  has  he  ever  alleged  that  he  was  unaware  of 
its  nature,  which  he  must  be  taken  to  have  well  known. 

It  has  been  argued,  on  his  behalf,  that  by  this  omission  the 
certificate  became  void ;  but  I  am  clearly  of  opinion  that  it  did 
not.  It  may  very  well  be  that  until  filing  it  no  proceedings  could 
be  taken  under  it,  or  for  the  purpose  of  complaining  of  it.  That 
is  quite  a  different  question.  There  is  no  pretence  for  the  argu- 
ment that  the  certificate  was  invalid  by  reason  that  it  was  not 

filed. 
*  589       *  The  lady  having  died  in  December,  1861,  without  havii^ 

paid  this  small  amount  due  from  her,  a  tender  or  substan- 
tially a  tender  of  that  ftum  was,  in  the  following  July,  made  to  the 
solicitor  on  behalf  of  her  representative,  her  daughter,  accom- 
panied by  a  demand  of  her  papers,  which  on  payment  he  was 
bomid  to  return.  He  refused  to  return  them,  upon  the  ground,  as 
I  understand,  —  an  utterly  mistaken  ground,  —  that  the  taxation 
was  invalid  for  the  reason  that  I  have  before  mentioned.  Some 
months  afterwards,  still  retaining  the  deeds  and  having  declined  to 
receive  the  money,  he  took  the  strange  course,  which  is  very 
greatly  to  be  regretted,  of  bringing  an  action  for  the  whole  amount 
of  his  bill,  as  if  no  taxation  had  been  had.  Whether  that  was  a 
contempt  of  the  Court,  I  am  not  prepared  to  say ;  but  this  I  will 
say,  that  it  was  a  course  which  no  solicitor  ought  to  have  taken, 
that  it  was  a  course  which  a  solicitor  would  be  justly  and  highly 
censurable  for  advising  or  permitting  a  client  to  take.  To  take  it 
on  his  own  behalf  and  in  his  own  case  was  still  more  censur- 
able. 

A  petition  was  presented  at  the  Bolls,  for  the  delivery  of  the 
deeds  and  for  the  stay  of  the  action,  and  the  Master  of  the  Rolls, 
with  perfect  propriety,  made  the  order  with  costs,  but  allowed  the 
solicitor  the  9^.  due  to  him.  Considering  that  his  Honor  was 
dealing  with  a  case  which  afiected  the  general  interests  of  society, 
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and  particularly  the  whole  class  of  solicitors,  I  think  that  it  would 
have  been  to  forget  what  was  due  to  the  Court,  to  society,  and  to 
justice,  not  to  make  the  order.  I  am  not  sure  that  I  am  doing  right 
in  not  giving  my  voice  for  a  stronger  decision  than  merely  saying,  as 
I  do,  that  the  appeal  ought  to  be  dismissed  with  costs. 

•  The  Lord  Justice  Turner.  —  I  fully  concur  in  every  one  *  590 
of  the  observations  which  have  been  made  upon  the  proceed- 
ings taken  by  this  solicitor,  and  I  think  that  it  was  a  high  con- 
tempt to  do  that  which  in  effect  brought  the  certificate  of  taxation 
made  by  an  officer  of  this  Court,  under  the  cognizance  of  a  Court 
of  Law.  The  petition  of  appeal  must  of  course  be  dismissed,  and 
with  costs. 


HAYNES  V.  HAYNES. 

1853.    February  19.    Before  the  Lords  Justices. 

A  testator,  after  bequeathing  two  pecuniary  legacies,  bequeathed  three  "  dear** 
annuities  for  the  lives  of  the  annuitants.  He  then  bequeathed  his  residuary 
estate  in  trust  to  pay  a  clear  annuity  of  1000/.  to  his  widow,  and  upon  trust, 
after  payment  of  the  four  annuities,  to  pay  the  residue  of  the  income  during 
the  life  of  the  widow  to  A.  The  capital  of  the  residue,  after  the  widow^s 
death,  was  to  be  held  as  to  6000/.  upon  such  trusts  as  the  widow  should 
appoint,  and  subject  to  her  appointment  the  6000/.  was  to  be  held  in  trust 
for  B.  for  life,  and  after  her  death  to  fall  into  the  general  residue ;  and  subject 
to  such  disposition  as  aforesaid,  and  as  to  the  residue  of  the  testator^s  estate 
and  effects  after  the  widow^s  death,  and  subject  as  to  the  6000/.  and  the  in- 
terest thereof  as  aforesaid,  upon  trust  to  pay  certain  legacies  amounting  to 
18,000/.,  with  an  ultimate  residuary  gift  to  £.  And  there  was  a  direcUon 
that,  upon  the  death  of  the  several  annuitants,  the  funds  on  which  the  annui- 
ties were  secured  should  follow  the  ultimate  destination  of  the  residue : 

1.  That  the  two  fir8^  mentioned  pecuniary  legacies  and  three  annuities  had 

priority  over  every  other  gift.' 

2.  That  the  annuities  were  given  free  of  legacy  duty.* 

3.  That  the  annuities  were  charged  on  the  capital  of  the  residue,  but  that  A.  was 

entitled  to  retain  the  surplus  income  paid  to  her  in  one  year,  and  to  receive 


*  See  Miller  o.  Huddlestone,  3  M^N.  &  G.  613,  and  cases  in  notes ;  Ward  0. 
Gray,  26  Beav.  486. 

*  See  1  Jarman  Wills  (3d  £ng.  ed.),  173  in  note  (m). 
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the  surplus  for  another,  although  the  income  was  in  the  subsequent  yean 
insufficient  to  answer  the  annuities.* 

4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow  the  ultiiiuit€ 

residuar}'  legatee  did  not  become  at  once  entitled  to  the  fund  set  apart  to 
answer  the  annuity. 

5.  That  after  the  widow^s  death  the  5000^  would  have  no  priority  over  the  other 

reversionary  legacies. 

6.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus  inoome 

during  the  widow^s  life  set  apart  to  secure  payment  of  their  legacies.' 

This  was  a  special  case,  which  by  leave  came  on  to  be  heard  in 
the  first  instance  before  the  Lords  Justices,  for  the  purpose  of 
determining  the  construction  to  be  put  upon  the  will  of  Edmund 

Haynes. 
♦  591       •  By  the  will,  dated  the  30th  December,  1845,  the  testator, 

after  directing  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses,  bequeathed  a  legacy  of  19?.  19«.  to  his  brother, 
and  bequeathed  to  Elizabeth  Haffey  Reed  the  sum  of  3500i.  He 
then  gave  and  bequeathed  unto  his  wife,  her  executors,  administra- 
tors, and  assigns,  all  his  household  goods,  furniture,  books,  plate, 
wines,  linen,  and  china,  horses,  carriage,  and  effects  of  every 
description  which  should  be  in  or  upon  his  dwelling-house  and 
premises  at  the  time  of  his  decease  absolutely.  And  he  bequeathed 
ui\to  Mrs.  Anna  Isabella  linderson,  for  her  life,  a  clear  annuity  or 
yearly  sum  of  lOOZ. ;  and  he  bequeathed  unto  his  sister,  Dorothy 
Haswell,  for  her  life,  a  clear  annuity  or  yearly  sum  of  30Z. ;  and  to 
his  sister,  Ann  EUcock  Walton,  for  her  life,  a  clear  annuity  or 
yearly  sum  of  70?. ;  and  he  directed  the  same  several  annuities  to 
be  paid  on  the  1st  of  September  in  each  and  every  year  during  the 
lives  of  the  respective  annuitants,  by  his  trustees  and  executors 
thereinafter  named ;  the  first  payment  of  the  said  annuities  to  be 
made  on  such  first  day  of  September  as  should  occur  next  after  his 
decease.  And  he  devised  and  bequeathed  all  that  his  dwelling- 
house,  gardens,  stables,  and  premises  in  which  he  then  resided, 
situate  at  Summerland  Place,  together  with  all  the  rest,  residue, 
and  remainder  of  his  real  and  personal  estate,  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  unto  the  plaintiff, 

>  Miller  V.  Huddlestone,  3  M'N.  &  G.  513;  Wright  v.  Callender.  2  De  G., 
M.  &  G.  652 ;  Bagne  o.  Dumergue,  10  Hare,  462 ;  Miner  v.  Baldwin,  1  Sm.  & 
G.  522. 

'  ** Residue"  is  not  a  ''legacy"  in  the  ordinary  sense  of  the  term,  though 
the  person  taking  it  is  a  residuary  legatee.    Ward  v.  Grey,  26  Bear.  485. 
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his  heirs,  executors,  administrators,  and  assigns,  according  to  the 
nature  and  quality  thereof  respectively,  upon  trust,  in  the  first 
place,  out  of  the  moneys  which  should  come  to  his  or  their  hands, 
to  set  apart  and  appropriate  a  sufiicient  part  thereof,  or  fund,  in  the 
names  or  name  of  his  said  trustee,  to  raise  and  pay  unto  his  wife 
one  clear  annuity  or  yearly  sum  of  lOOOZ.,  by  equal  proportions 
quarterly,  during  her  life,  on  the  four  most  usual  days  of 
payment  of  rent  in  the  year,  the  first  payment  thereof  ♦to  * 692 
be  made  on  such  of  the  said  days  as  should  occur  next  after 
his  decease ;  but  no  proportion  of  the  said  annuity  was  to  be  pay- 
able for  the  days  of  the  current  quarter  which  should  have  elapsed 
from  the  date  of  the  last  payment  to  the  day  of  the  death  of  the  said 
annuitant.  And  he  thereby  gave  and  bequeathed  the  said  annuity  or 
yearly  sum  of  lOOOZ.  to  his  said  wife  during  her  life  accordingly. 
And  after  full  payment  and  satisfaction  of  the  aforesaid  four 
annuities  thereinbefore  given,  upon  trust;  to  pay  all  the  surplus  or 
residue  of  the  annual  interest,  income,  and  dividends  arising  out 
of  the  residue  of  his  said  estate  and  effects  during  the  lifetime  of 
his  wife  unto  Ann  Elvira  Reed  and  her  assigns  absolutely.  And 
from  and  immediately  after  the  decease  of  his  wife,  as  to  the  sum 
of  5000Z.  sterling,  part  of  the  principal  or  residue  of  his  estate  and 
effects,  upon  trust  that  his  trustee  should  pay  and  apply  the  said 
sum  of  50007. ,  or  any  part  thereof,  to  such  person  and  persons  and 
in  such  manner  and  form  as  his  wife  by  any  deed  or  deeds,  or  by 
her  last  will  and  testament  in  writing,  should  direct  or  appoint, 
give  or  bequeath,  the  same  or  any  part  thereof,  or  for  want  of  any 
such  direction  or  appointment,  gift  or  devise,  and  so  far  as  any 
such,  if  incomplete,  should  not  extend,  and  as  to  such  parts  thereof 
as  should  remain  undisposed  of  by  his  wife,  upon  trust  as  to  the 
annual  interest  and  dividends  of  the  5000^,  and  he  gave  and 
bequeathed  the  same  interest  and  dividends  unto  Elizabeth  Reed, 
for  her  life  ;  and  as  to  the  principal  sum  of  5000Z.,  he  directed  that 
the  same  should  go  with  and  become  part  of  his  residuary  estate 
and  effects  after  the  death  of  the  survivor  of  them,  his  wife  and 
Elizabeth  Reed,  subject  to  such  disposition  thereof  by  his  wife  as 
aforesaid ;  and  as  to  the  remainder  of  the  said  principal  or  residue 
of  his  estate  and  effects  after  the  decease  of  his  wife  (but  subject, 
nevertheless,  to  the  annuities  to  Mrs.  Anderson,  Mrs.  Has- 
well,  and  Mrs.  *  Ann  Eilcock  Walton  as  aforesaid,  and  also  *  593 
subject  as  to  the  said  5000Z.  and  the  interest  thereof  subject 
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as  aforesaid),  upon  trust  that  his  trustee  might  and  should  pay, 
and  he  thereby  gave  and  bequeathed  the  same  as  follows,  that  was 
to  say:  To  his  nephew,  Freeman  Oliver  Haynes,  the  sum  of 
2000;. ;  to  the  aforesaid  Elizabeth  Hafiey  Reed,  the  sum  of  90002.; 
to  the  defendant  Jane  Morris  Beed,  the  sum  of  10002. ;  to  the 
defendant  Lucy  Haynes  Beed,  the  sum  of  20002.;  and  to  the 
defendant  Frances  Haynes  Reed,  the  sum  of  lOOOZ. ;  to  the  defend- 
ant Haynes  Walton,  the  defendant  Dorothy  Walton,  Charlotte 
Brown,  and  to  Henry  Haynes  Walton,  the  sum  of  1000/.  each. 
And,  subject  as  aforesaid,  he  gave,  devised,  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  his  estate  and  effects,  botli  real  and 
personal,  whatsoever  and  wheresoever,  unto  Elizabeth  Haffey  Reed, 
her  heirs,  executors,  administrators,  and  assigns  absolutely.  And 
he  thereby  directed  and  requested  that  the  dwelling-house  and 
premises  might  not  be  sold  or  disposed  of  in  the  lifetime  of  his 
wife,  without  her  consent ;  but  after  her  decease,  and  in  case  he 
should  not  leave  sufficient  moneys  behind  him  to  enable  his  tros- 
tees  and  executors  to  discharge  the  several  annuities  and  legacies 
so  given  and  bequeathed  as  aforesnid,  then  he  thereby  directed  and 
empowered  his  trustees  and  executors  to  sell  his  dwelling-house, 
gardens,  stables,  and  premises,  either  by  public  auction  or  private 
contract,  as  they  might  think  proper,  and  pay  and  apply  the  pro- 
ceeds arising  from  such  sales,  or  so  much  tliereof  as  should 
be  necessary  for  the  same,  towards  the  payment  of  tlie  same  annui- 
ties and  legacies  respectively.  And  if  the  whole  of  such  proceeds 
should  not  be  consumed  in  such  payments,  then  he  thereby 
directed  that  the  overplus,  if  any,  should  fall  into  and  be  considered 
as  part  of  his  residuary  estate  and  effects,  and  go  and  be  applied 

as  in  and  by  his  will  was  directed.  And  he  directed  and 
*  594   requested  that  none  *  of  the  funds,  investments,  or  securities 

in  which  his  property  might  be  invested  at  the  time  of  his 
decease  might  be  cdtered,  varied,  or  changed  during  the  lifetime  of 
his  wife  without  her  consent ;  yet  with  her  consent  it  was  his  will 
that  the  same  should  and  might  be  altered  and  changed  as  she 
might,  with  the  consent  of  his  trustees,  direct.  And  he  thereby 
directed  that  upon  and  after  the  death  of  the  several  annuitants, 
and  the  consequent  cesser  of  the  annuities,  the  several  parts 
or  funds  upon  which  the  same  were  or  was  respectively  invested  or 
secured,  or  out  of  which  the  same  were  or  was  respectively  pay- 
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able,  should  follow  the  ultimate  destination  of  the  residue  of 
his  said  estate. 

The  actual  income  which  had  arisen  from  the  testator's  estate 
during  the  first  year  from  his  decease  amounted  to  12982.  Is.  6d. 
(after  deducting  income-tax),  and  the  four  annuities  given  by  the 
will  (after  deducting  income-tax)  amounted  to  1165Z. ;  so  that 
during  the  first  year  there  was  a  surplus  income  of  the  testator's 
estate  amounting  to  188/.  Is.  6J.,  which  was  at  the  expiration  of 
the  year  paid  (less  the  legacy  duty)  to  Ann  EWira  Reed. 

In  the  month  of  November,  1847,  a  mortgage  debt  of  3000/., 
forming  part  of  the  assets,  was  paid  off  by  the  mortgagor,  and 
produced  the  net  sum  of  2850/.,  which  sum,  with  the  concurrence 
of  the  testator's  widow,  was  invested  by  the  plaintiff  in  the  pur- 
chase of  three  per  cent  consolidated  bank  annuities. 

On  the  2d  of  May,  1848,  being  the  expiration  of  the  second  year 
from  the  testator's  death,  there  was  a  surplus  income,  after  pay- 
ment of  the  annuities  less  the  income-tax,  amounting  to  51/.  8«.  11(2., 
which  was  retained  in  the  hands  of  the  plaintiff. 

At  the  expiration  of  the  third  year  there  was  a  deficiency 
*  of  income  to  pay  the  several  annuities  by  146/.  28.  3c/.,  and   *  595 
in  the  fourth  and  fifth  years  the  income  was  deficient  by  the 
respective  sums  of  861/.  12s.  9d.  and  408/.  19«.  M.  to  answer  the 
annuities. 

No  .parfcs  of  the  testator's  estate  were  ever  particularly  set  apart 
or  appropriated  for  payment  of  the  annuities  given  by  the  will ; 
but  the  annuities  were  paid  by  and  out  of  the  general  income  of 
the  testator's  estate  so  far  as  the  same  extended. 

The  income  for  the  testator's  estate  ending  in  May,  1852,  again 
proved  insufficient  to  pay  the  annuities  in  full,  the  deficiency  in 
that  year  amounting  to  305/.  lie/.,  which  deficiency,  as  well  as  all 
tlie  preceding,  had  been  borne  exclusively  by  the  annuity  of  the 
widow,  the  other  three  having  been  paid  always  in  full. 

Elizabeth  Haffey  Beed  had  married  a  Mr.  Walton,  and  a  settle- 
ment was  executed  on  her  marriage,  which  comprised  her  interest 
under  the  will. 

Mrs.  Anna  Isabella  Anderson,  one  of  the  annuitants,  had  died. 

The  widow  was  still  living. 

The  questions  for  the  consideration  of  the  Court  were  the  fol- 
lowing :  — 
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1.  Whether  the  legacy  of  3600Z.  had  priority  over  the  annuities, 
or  over  the  other  legacies,  or  any  and  which  of  them. 

2.  Whether    the    annuities  were    bequeathed    free  of  legacy 

duty. 

*  696        *  8.  Whether  Ann  Elvira  Reed  was  entitled  to  retain  the 

133Z.  Is,  6d.  which  had  been  paid  to  her  as  the  surplus  in- 
come from  the  testator's  estate  at  the  expiration  of  one  year  from 
the  testator's  death,  and  to  receive  from  the  testator's  estate  the 
sum  of  61Z.  8b.  lldf.,  being  the  surplus  income  at  the  expiration 
of  the  second  year. 

4.  Whether  the  widow  was  entitled  to  have  the  sums  of  146J.  25. 
8(2.,  8612.  128.  9(2.,  4082. 19«.  8d.,  and  3062.  lldf.,  being  the  amount 
of  the  deficiency  of  the  income  of  the  testator's  estate  for  the  last 
four  years,  and  the  deficiency  of  income  for  the  current  year  to 
pay  her  annuity,  or  any  and  what  part  of  such  deficiency  made 
good  out  of  the  surplus  of  the  preceding  years,  or  out  of  the  corpus 
or  principal  of  the  testator's  estate. 

6.  Whether  the  annuitants,  other  than  the  widow,  were  entitled 
to  priority  over  her  amiuity. 

6.  Whether  the  trustees  of  the  settlement  of  Elizabeth  Hafiey 
Walton  became,  on  the  death  of  the  annuitant  Anna  Isabella 
Anderson,  entitled  in  possession  to  any  and  what  portion  of  the 
corpus  of  the  testator's  estate  under  the  clause  in  the  testator^s 
will  relative  to  the  cesser  of  the  annuities  given  by  his  will.  • 

7.  Whether  the  legacy  of  6000Z.  was  entitled,  according  to  the 
true  construction  of  the  testator's  will,  to  priority  over  the  other 
legacies  payable  at  the  decease  of  Lucretia  Haynes,  or  any  and 
which  of  them. 

8.  Whether  the  persons  interested  in  the  legacies  given  by  the 
testator's  will,  and  payable  after  the  decease  of  his  widow  Lucretia 
Haynes,  were  entitled  to  have  any  and  what  proportion  of  the 
past  or  future  income  of  the  testator's  estate  set  apart  in  order 
to  provide  for  a  possible  deficiency  of  his  estate  to  pay  all  the 

legacies. 

*  697        *  9.  Whether  the  annuities  and  legacies  given  by  the 

testator's  will,  or  any  and  which  of  them,  were  subject  to 
abatement  inter  se,  and,  if  so,  upon  what  principle  such  abatement 
should  be  made. 
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Mr.  Letoin  and  Mr.  Ware  stated  the  case  on  behalf  of  the  plain- 
tiff, the  trustee. 

Upon  the  question  of  the  priority  t>f  the  legacies  of  19/.  19«.  and 
S500{.,  and  the  three  smaller  annuities,  Mr.  Bolt  and  Mr.  J.  V. 
Prior ^  for  the  widow,  contended  that  neither  these  legacies  nor 
the  three  smaller  annuities  had  priority  over  the  annuity  of  lOOOZ. 

Mr.  Walker  and  Mr.  BegHe^  for  some  of  the  reversionary  leg- 
atees, relied  upon  Thwaitee  V.  Foreman^  (a}  where  the  Vice- 
chancellor  EinGHT  Bruce  said:  ^'Primd  facie,  all  bequests 
stand  on  an  equal  footing,  and  it  lies  upon  those  who  assert  the 
contrary  to  prove  it.  It  is  not  sufficient  that  the  words  in  the 
will  should  leave  the  question  in  doubt.  They  must  positively 
and  clearly  establish  that  it  was  the  intention  of  the  testator  that 
the  bequests  should  not  stand  upon  an  equcd  footing."  They  con- 
tended that  no  such  intention  was  here  indicated. 

They  also  referred  to  the  rule  similarly  laid  down  in  Brawn  v. 
Braum.  (i) 

Their  Lordships,  without  calling  on  the  counsel  for  the  other 
parties  on  this  question,  decided  that  the  two  legacies  and  three 
annuities  were  payable  pari  pas9u,  but  that  they  had  priority  over 
the  other  gifts. 

*  Upon  the  question  of  the  legacies  being  subject  to  leg-    *  598 
acy  duty,  Mr.  RoU  and  Mr.  Prior  for  the  widow,  and  Mr. 
Bazatgette  and  Mr.  Jesiell,  for  the  other  annuitants,  contended 
that  the  annuities  were  free  from  duty. 

Mr.  Walker  and  Mr.  Beghie,  contra. 

Chide  V.  Mumfordj  (<?)  Sanders  v.  EMdell^  (jd)  Marris  v.  Bur- 
tan,  (e)  Ford  v.  RuTston,  (jg)  Courtoia  v.  Vincenty  (A)  Baily  v. 
Botdtj  (»)  were  cited. 

(a)  1  CoU.  409.  (e)  11  Sim.  161. 

(6)  I  Keen,  276.  {g)  1  Coll.  408. 

(c)  2  Y.  &  C.  448.  (h)  T.  &  R.  438. 

Id)  7  Sim.  586.  (t)   14  Beay.  595. 
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The  Lord  Justice  Knight  Bruce  said  that  he  considered  this 
point  as  settled  in  favour  of  the  annuitants  by  authority  which 
ought  not  to  be  disturbed,  although,  in  the  absence  of  authority, 
he  might  have  held  differently/ 

The  Lord  Justice  Tubneb  concurred. 

Upon  the  question  whether  the  annuities  were  payable  out  of  tiie 
earpvs,  Mr.  Walker  and  Mr.  Beghie  referred  to  Foster  v.  Smithy  (a) 
Innea  v.  Mitchell^  (&)  and  Wrimghton  v.  Colquhaun.  (c) 

Mr,  Bacon  and  Mr.  Baggallay^  for  other  parties. 

The  Lord  Justice  Knight  Bbuce  said  that  the  will  was 
*  599  not  very  clear  upon  this  point,  as  to  the  *  widow's  annuitj. 
There  appeared  some  force  in  the  argument,  derived  from 
the  direction  in  the  will,  that  the  securities  were  not  to  be  changed 
without  the  consent  of  the  widow,  but  not  sufficient  to  pFevafl 
against  the  inference  to  be  drawn  from  other  parts  of  the  will 
that  the  annuity  was  intended  to  be  paid  in  full.  His  Lordship 
held  that  all  the  annuities  were  payable  out  of  the  capital. 

The  Lord  Justice  Tubneb  was  of  opinion,  that  the  gift  to  the 
widow,  being  of  a  clear  annuity  or  yearly  sum,  took  precedence  of 
the  gift  of  the  residue,  and  that  the  words  *•*'  after  ftiU  payment  and 
satisfaction  of  the  aforesaid  four  annuities,"  overrode  the  prori- 
sions  for  the  distribution  of  the  capital  aft:er  the  death  of  the  widow, 
and  that  all  the  annuities  were  payable  out  of  the  capital. 

The  other  questions  were  then  discussed. 

The  following  was  the  substance  of  the  decree :  — 

1.  Declare  that  the  legacies  of  197.  19«.  and  3500Z.,  and  the 
annuities  of  100^.,  80!.,  and  70/.,  bequeathed  by  the  will  of  the 
testator,  have  priority  over  all  other  gifts  in  the  said  will. 

2.  Declare  that  the  annuities  of  lOOZ.,  30/.,  and  70/.  are  given 
free  of  legacy  duty,  and  that  the  legacy  duty  is  payable  out  of  the 
corpus  of  the  testator's  property. 

(a)  1  Ph.  629.  (c)  1  De  G.  &  S.  357. 

(6)  1  Ph.  710.     • 
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3.  Declare  that  Ann  Elvira  Beed  is  entitled  to  retain  the  sum 
of  138Z.  l8.  6d.  paid  to  her,  and  to  the  sum  of  512.  8^.  IIJ.  now 
in  the  hands  of  the  plaintiff. 

4.  Declare  that  the  annuity  of  10007.  given  to  Lucretia 

*  Haynes  is  chargeable  upon  the  capital  of  the  testator's    *  600 
estate  in  priority  to  the  legacies  given  after  her  death,  and 
tiiat  she  is  entitled  to  have  the  sums  of  1462.  2«.  3(2.,  361Z.  12«. 
9d.,  4082.  198.  8J.,  and  3052.  Ilc2.,  and  any  arrears  of  the  annuity 
since  accrued,  raised  out  of  the  carptis  of  the  estate. 

5.  Declare  that  the  annuifknts,  other  than  Lucretia  Haynes, 
under  the  said  will,  are  entitled  to  have  the  deficiency  of  income 
to  pay  their  annuities,  made  good  out  of  the  corpus  of  the  estate, 
whether  Lucretia  Haynes  consent  or  not. 

6.  Declare  that  the  trustees  of  Elizabeth  Haffey  Walton's  settle- 
ment did  not,  on  the  death  of  Anna  Isabella  Anderson,  become 
entitled  in  possession  to  any  portion  of  the  corpus  of  the  said 
estate,  but  that  the  fimds  out  of  which  the  annuity  of  Anna  Isa- 
bella Anderson  was  payable  followed  the  devolution  of  the  said 
testator's  residuary  estate. 

7.  Declare  that  the  legacy  of  50002.,  which  is  subject  to  the 
power  of  appointment  by  Lucretia  Haynes,  has  no  priority  over 
the  other  legacies  payable  at  the  decease  of  the  said  Lucretia 
Haynes. 

8.  Declare  that  no  part  of  the  past  or  future  income  of  the 
estate  ought  to  be  set  apart  to  provide  for  a  possible  deficiency  of 
the  estate  to  pay  all  the  legacies  made  payable  at  the  death  of 
Lucretia  Haynes. 

9.  Declare  that  the  legacies  payable  at  the  death  of  Lucretia 
Haynes,  will,  in  case  of  deficiency,  be  liable  to  abate  inter  se  pari 
passu.^ 

Costs  of  all  parties  out  of  the  capital  of  the  estate. 

'  See  Purse  v.  Snaplin,  1  Atk.  414 ;  Fonnereau  v.  Pojntz,  1  Bro.  C.  C.  472 ; 
Croly  V.  Weld,  3  De  G.,  M.  &  G.  993 ;  Beeflton  o.  Booth,  4  Mad.  161 ;  Lord 
Dnnboyne  e.  Brander,  18  Beav.  313;  Eavestaff  v,  Austin,  19  Beav.  691 ;  Ash- 
bnmham  v.  Ashbumham,  16  Sim.  186 ;  Creed  v.  Creed,  1  Dr.  &  War.  416 ; 
S.  C,  11  €1.  &  Fin.  491. 
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•601  •HEATH  V.  WESTON. 

1858.    Febmaxy  28.    Before  the  Lobdb  Justiges. 

By  a  will  commencing  tbus,  *'  I  giye  and  bequeath  the  seyeral  legacies  and 
^annual  rams  following, ^^  a  testatrix  bequeathed  pecnniarj  legacies  and  an 
annuity,  and  directed  two  sums  of  money  to  be  set  apart  sufficient  to  prodnoe 
two  other  specified  annual  turns,  which  the  testatrix  bequeathed  to  two  sped- 
fied  persons  for  their  respeotiye  lives.  She  gave  to  trustees  the  residue  of 
her  personal  estate,  subject  to  the  payment  of  her  debts,  funeral  and  testa- 
mentary expenses,  and  the  legacies  and  annuities  which  she  had  bequeathed 
or  might  thereafler  bequeath  by  any  codicil.  And  she  devised  her  real 
estates  to  trustees  for  a  term,  upon  trust  to  raise  sufficient  to  pay  her  debts, 
legacies,  and  funeral  and  testamentaiy  expenses,  but  directed  that  her  pe^ 
sonal  estate  should  be  the  primary  and  the  term  the  secondary  fund  for 
payment  of  her  debts,  legacies,  and  funeral  and  testamentaiy  expenses: 
Held,  that  the  separate  specification  of  *'  annuities  ^^  in  some  parts  of  the  will 
did  not  prevent  annuities  from  being  comprehended  under  the  expression 
1^'*  legacies  ^'  in  the  trusts  of  the  term.' 

This  was  a  special  case,  which  came  on  to  be  heard  by  their 
Lordships  originally.  The  question  was,  whether  the  word  lega- 
cies in  a  will  included  annuities. 

The  will  was  that  of  Mrs.  Frances  Maria  Scott,  dated  the  22d  of 
October,  1844,  which  was  so  far  as  material  as  follows :  ^^  I  give 
and  bequeath  the  several  legacies  and  annual  sums  hereinafter 
mentioned  to  the  several  persons  hereinafter  named."  The  will 
then,  after  bequeathing  several  legacies  of  gross  sums  of  money, 
proceeded  thus :  '^  I  give  and  bequeath  unto  Mary  Nugent,  widow, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,  pro- 
vided she  continue  the  widow  of  Nicholas  Nugent,  but  not  other- 
wise, one  annuity  or  clear  yearly  sum  of  lOOZ.  of  lawful  money  of 
Great  Britain."  The  testatrix  then  directed  her  trustees  therein- 
after named  to  invest  such  a  sum  out  of  her  general  personal  estate 
as  would  when  invested  in  their  names  in  the  parliamentary  stockB 
or  public  funds  of  Great  Britain  produce  by  the  dividends,  interest, 
and  annual  produce  thereof  the  clear  annual  sum  of  400/.  And 
she  directed  that  they  her  said  trustees  should  stand  and  be  pos- 
sessed of  the  stocks  or  fiinds  in  or  upon  which  the  said  sum  should 
be  invested,  and  the  dividends,  interest,*  and   annual  produce 

>  See  2  Jaiman  Wilb  (8d  Eng.  ed.),  576. 
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thereof  *  upon  the  trusts  following  (that  was  to  say),  upon  •602 
trust  that  they  her  trustees  and  the  survivors  and  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  pay  the  dividends,  interest,  and  annual  produce 
unto,  or  permit  the  same  to  be  received  by  Emily  Weston  and  her 
assigns  for  her  natural  life,  and  from  and  immediately  after  her 
decease  should  stand  and  be  possessed  of  and  interested  in  the 
stocks,  funds,  and  securities,  and  the  dividends,  interest,  and 
annual  produce  thereof,  in  trust  for  the  children  of  Emily  Weston, 
in  such  shares  and  with  such  restrictions  as  therein  particularly 
mentioned;  and  in  case  there  should  be  no  child  or  children  of 
Emily  Weston  who  should  become  entitled  to  the  trust  fund  under 
the  aforesaid  trusts,  then  as  to  one  equal  fourth  part  of  the  divi* 
dends,  interest,  and  annual  produce  of  the  trust  moneys,  stocks, 
funds,  and  securities,  upon  trust  that  they  the  trustees  should  pay 
the  same  unto  or  permit  the  same  to  be  received  by  Emma  Blair 
and  her  assigns  for  her  life ;  and  as  to  one  other  equal  fourth  part 
of  Hke  dividends,  interest,  and  annual  produce  of  the  trust  moneys, 
stocks,  funds,  and  securities,  upon  trust  that  they  her  trustees 
should  pay  the  same  unto  or  permit  the  same  to  be  received  by 
Charlotte  Johnson  for  her  life ;  and  as  to  the  said  two  equal  fourth 
parts  of  the  tfust  moneys,  stocks,  funds,  and  securities  from  and 
after  the  respective  deceases  of  Emma  Blair  and  Charlotte  John- 
son ;  and  as  to  the  remaining  two  equal  fourth  parts  of  the  trust 
moneys,  stocks,  funds,  and  securities,  and  the  dividends,  interest, 
and  annual  produce  thereof,  after  the  decease  of  Emily  Weston 
and  such  failure  of  her  children  as  aforesaid,  the  same  should  sink 
into  and  form  part  of  her  the  testatrix's  residuary  personal  estate, 
thereinafter  bequeathed.  The  testatrix  thereby  also  directed  her 
trustees,  and  the  survivors  and  survivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  such  survivor,  to  invest 
such  a  sum  out  of  her  *  personal  estate  as  would  be  suffi-  •  608 
cient,  when  invested  in  their  names  in  the  parliamentary 
stocks  or  public  funds,  to  produce  by  the  dividends,  interest,  and 
annual  produce  thereof  the  clear  yearly  sum  of  200^,  and  to  stand 
and  be  possessed  of  the  stocks  or  funds  in  or  upon  which  the  last- 
mentioned  sum  should  be  so  invested,  and  the  dividends,  interest, 
and  annual  produce  thereof,  upon  trust  for  such  person  or  persons 
as  her  the  testatrix's  goddaughter,  Frances  Maria  Armstrong^ 
should  appoint.    And  in  default  thereof  into  the  proper  hands  idT 
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Frances  Maria  Armstrong  for  her  separate  use.  And  after  tlie 
decease  of  Frances  Maria  Armstrong,  then  as  to  the  trust  moDejs, 
stocks,  funds,  and  securities,  and  the  dividends,  interest,  and 
annual  produce  thereof,  in  trust  for  such  persons  as  Frances  Maria 
Armstrong  should  appoint;  and  in  default  of  appointment  then 
the  last-mentioned  trust  moneys,  stocks,  funds,  and  securities,  and 
the  dividends,  interest,  and  annual  produce  thereof,  should  sink 
into  and  form  part  of  the  testatrix's  residuary  personal  estate 
thereinaft;er  bequeathed.  And  the  testatrix  gave,  devised,  and 
bequeathed  all  her  freehold  and  copyhold  messuages,  farms,  lands, 
tenements,  tithes,  and  hereditaments,  whatsoever  and  wheresoever, 
whether  in  possession,  reversion,  remainder,  or  expectancy  as  to 
her  freehold  hereditaments,  to  the  use  of  Ghas.  Heath  and  Ghas. 
Shapland  Whitmore,  their  executors,  administrators,  and  assigns 
for  the  term  of  1000  years,  to  commence  and  be  computed  from 
the  day  of  her  decease,  upon  the  trusts  and  subject  to  the  powers 
and  declarations  thereinafter  expressed.  And  as  to,  for,  and  con- 
cerning all  the  residue  and  remainder  of  the  testatrix's  personal 
estate  and  effects,  of  what  nature  or  kind  soever,  and  wherever  sitr 
uate  or  being  (subject  to  and  charged  with  the  payment  of  her 
just  debts  and  funeral  and  testamentary  expenses,  and  the  legacies 

and  annuities  thereinbefore  bequeathed,  sCtid  which  she 
•604    *  might  bequeath  by  any  codicil  or  codicils  thereto),  the 

testatrix  gave  and  bequeathed  the  same  to  the  like  per- 
sons and  in  like  manner  as  she  had  before  devised  the  said  real 
estate.  And  as  to  the  term  of  1000  years  thereinbefore  limited  to 
C.  Heath  and  G.  S.  Whitmore,  their  executors,  administrators,  and 
assigns,  the  testatrix  declared  that  the  same  term  was  so  limited 
to  them  upon  trust  that  they,  or  the  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivor,  should,  as  soon  as  con- 
veniently might  be  after  her  decease,  by  demising,  assigning, 
mortgaging,  selling,  or  otherwise  disposing  of  the  farms,  messuages, 
lands,  tenements,  hereditaments,  and  premises  comprised  in  the 
term  of  1000  years,  or  any  of  them,  or  any  part  thereof,  for  the 
whole  or  any  part  of  the  said  term,  or  by,  with,  and  out  of  the 
rents  and  profits  of  the  hereditaments  and  premises  or  any  of  them, 
or  by  bringing  actions  against  the  tenants  or  occupiers  of  the  same 
hereditaments  or  any  of  them,  for  the  rent  then  in  arrear,  or  by 
more  than  one,  or  by  all  the  aforesaid  ways  and  means,  or  by  any 
other  reasonable  ways  and  means,  levy  and  raise  any  sum  or  sums 
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of  money  which  the  said  C.  Heath  and  C.  S.  Whitmore,  or  the  aur- 
vivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
should  in  their  or  his  discretion  think  fit  or  expedient  to  levy  and 
raise  for  the  payment  of  the  testatrix's  debts,  legacies,  and  funeral 
and  testamentary  expenses,  and  should  pay  and  apply  the  moneys 
to  be  levied  and  raised  by  the  ways  and  means  aforesaid,  or  any 
of  them,  in  or  towards  the  payment  or  satisfaction  and  discharge 
of  her  debts,  legacies,  and  funeral  and  testamentary  expenses ; 
provided  always,  and  the  testatrix  thereby  declared,  that  her  per- 
sonal estate  should  be  considered  as  the  primary,  and  the  term  of 
1000  years  the  secondary,  fund  for  the  payment  of  her  debts,  leg- 
acies, funeral  and  testamentary  expenses ;  and  the  testatrix 
appointed  Henry  Luttrell,  *Cha8.  Heath,  Ghas.  Shapland  ♦OOS 
Whitmore,  and  Robert  Gwyn  joint  executors  of  her  will. 

The  testatrix  died  on  the  5th  of  September,  1845. 

The  testatrix's  personal  estate  after  payment  of  her  debts,  lega- 
cies, and  expenses,  was  insufficient  for  payment  of  the  legacies, 
and  of  the  annuity  of  lOOZ.  to  Mrs.  Nugent,  and  of  the  two  sums 
directed  to  be  invested  sufficient  to  produce  the  annual  income  of 
2002.  and  400Z. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
annuity  of  lOOZ.  and  the  sums  directed  to  be  invested  sufficient  to 
produce  the  annual  sums  of  4007.  and  200!.,  or  any  and  which  of 
them,  were  or  was  to  be  considered  as  legacies  within  the  meaning 
of  the  will,  so  as  to  make  them  chargeable  on  the  real  estate  or 
raisable  under  the  trusts  of  the  term  for  1000  years. 

Mr,  Wigram,  Mr,  Rolt^  Mr,  MalinSj  Mr,  W,  M.  JameSj  Mr, 
Sehombergj  said  Mr,  Dickinson  appeared  for  the  several  parties. 

The  following  cases  were  cited  :  Sibley  v.  Perry,  (a)  Ncmnoeh 
V.  Sortonj  (J)  Bonner  v.  Bonner,  (c)  Shipperdson  v.  Totver,  (d) 
Bromley  v.  Wright,  (g)  Cornfield  v.   Wyndham,  (jg) 

[In  the  course  of  the  argument  the  Lord  Justice  Knight  Bruce 
inquired  whether  it  was  meant  to  be  contended  that  if  a  testator 
in  one  place  mentioned  both  the  genus  and  one  species  included 

(a)  7  Vei.  522.  (d)  1  Y.  &  C.  C.  C.  441. 

(6)  7  Ve«.  891.  (e)  7  Hare,  334. 

(c)  13  Ves.  379.  {g)  2  Coll.  184. 
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*  606    in  the  genus  he  must  in  *  every  other  place  be  taken  to 

have  excluded  that  species  from  the  genus,  or  that  by  having 
committed  superfluity  in  one  instance  a  testator  was  bound  to  it  in 
every  other.] 

The  Lord  Justice  Knight  Bbuce.  —  The  word  "  legacies  "  is  a 
proper  word  to  designate  legacies  given  in  the  shape  of  annuities 
as  well  as  those  given  in  the  shape  of  a  bequest  of  a  sum  payable 
at  once.  That  being  the  proper  meaning  of  the  word,  it  lies  upon 
those  who  say  that  it  is  not  to  be  so  construed  to  show  from  the 
context  of  the  will  that  the  testatrix  used  it  in  another  sense. 
The  rule  of  construction  applicable  to  such  cases  cannot  perhaps 
be  better  expressed  than  it  is  in  Church  v.  Mundy^  (a)  where  Lord 
Eldon  says :  ^^  It  is  much  more  safe  to  consider  those  subjects 
intended  which  the  words  describe,  than  to  supply  a  purpose  by 
conjecture ;  determining  for  the  testator  upon  the  more  or  less 
convenience  with  which  that  subject  may  be,  which  he  has  declared 
shall  be,  applied.  The  best  rule  of  construction  is  that  which 
takes  the  words  to  comprehend  a  subject  tliat  falls  within  their 
usual  sense,  unless  there  is  something  like  declaration  plain  to  the 
contrary."  Here  there  is  no  declaration  to  the  contrary,  nor  anj 
thing  like  it.  There  may  be  room  for  conjecture  if  the  words  are 
looked  at  apart  from  the  context ;  but  it  appears  to  me  that  the 
bequests  of  annual  sums  as  well  as  of  others  are  comprehended  in 
the  trusts  under  the  word  ''  legacies, "  and  were  intended  to  be  so. 

• 

The  Lord  Justice  Turner.  —  The  general  rule  is  that  the  word 
legacies  will  comprehend  annuities.^     But  if  the  general 

•  607    rule  were  the  *  other  way,  I  am  not  sure  whether  tliere 

would  not  be  suj£cient  indication  of  intention  on  this  will 
to  countervail  it.  There  are  in  the  first  place  the  introductoiy 
words,  ^^  I  give  and  bequeath  the  several  legacies  and  annual  sums 
hereinafter  mentioned.'*  Now  there  is  only  one  annuity  simply 
bequeathed  as  an  annuity.  Therefore  the  words  '^  annual  sums," 
which  clearly  embrace  the  annuity,  must  also  extend  to  the  life- 
interests  in  the  sums  directed  to  be  set  apart.  But  these  sums  are 
clearly  legacies  in  every  sense  of  the  expression.  Therefore  it  is 
clear  that  the  testatrix  made  no  distinction  between  the  annuity 

(a)  16  Ves.  406. 

>  Ward  e.  Grey,  26  Beav.  4S5 ;  2  Jannan  Wills  (Sd  £ng.  ed.)i  576. 
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and  other  legacies.  The  proviso  towards  the  end  of  the  will  that 
the  personal  estate  shall  be  the  primary  fund  for  the  payment  of 
the  debts,  legacies,  funeral  and  testamentary  expenses,  is  also  a 
clear'  indication  that  the  real  estate  was  to  be  a  secondary  fund  to 
make  good  the  legacies  for  which  the  personcdty  was  the  primary 
fiind,  and  the  annuity  was  certainly  one  of  the  legacies  for  which  the 
personal  estate  was  the  primary  fund.  I  think  that  the  trusts  of 
the  term  extend  to  the  annuity  as  well  as  the  other  legacies. 

Costs  out  of  the  estate. 


•BOULTON  v.  BEARD.  •608 

1868.    February  24.    Before  the  Lords  Justicxs. 

A  testatrix  bequeathed  her  residuary  estate  upon  trust  for  her  sister  for  life,  and 
after  the  sister^s  death  to  pay,  divide,  and  apply  the  trust  fund  in  manner 
ibilowing  (that  is  to  say),  one-tenth  to  or  for  the  use  of  R.  H.,  and  another 
one-tenth  to  or  for  the  use  of  C.  R.,  for  their  respective  lives,  and  in  case 
either  of  them  should  die  in  the  lifetime  of  the  tenant  for  life  or  afterwards 
leaving  lawful  issue,  then  the  testatrix  directed^that  the  part  of  him  or  her  so 
d3ring  leaving  lawful  issue  should  go  to  and  be  equally  divided  among  his  or  - 
her  children  as  they  should  attain  twenty-one :  Hdd,  that  a  child  of  C.  R., 
who  survived  the  tenant  for  life  and  attained  twenty-one,  but  died  in  the  life- 
time of  C.  R.,  took  a  vested:  interest.^ 

The  trustee  of  the  will,  who,  acting  on  the  opinions  of  counsel,  had  distributed 
the  whole  estate  accordiug  to  a  different  view,  was  ordered  to  pay  to  the 
representatives  of  the  child  the  amount  of  the  child's  share  and  the  costs  of 
the  suit. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  claim.  The  question  arose  upon  the  construction  of  the 
will  of  Elizabeth  Hobson,  dated  the  6th  of  May,  1813,  whereby 
the  testatrix  gave  and  bequeatlied  the  moneys  to  arise  from  the 
sale  of  a  messuage  or  dwelling-house,  garden,  and  hereditaments 
therein  described,  and  the  rents,  issues,  and  profits  thereof  until 
such  sale  should  be  made,  and  all  other  her  personal  estate  and 

^  See  Keathway  v.  Reed,  8  De  G.,  M.  &  6. 18  note,  28  note ;  In  re  Watson's 
Trusts,  L.  R.  10  £q.  38. 
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effects  to  her  great-nephews,  James  Beard  and  Thomas  Holy,  their 
executors,  administrators,  and  assigns,  upon  trust  to  pay  the  yearly 
interest,  proceeds,  and  profits  of  the  said  personal  estate  unto  and 
to  the  use  of  her  sister,  Sarah  Green,  for  her  life.  And  after  the 
decease  of  Sarah  Green  she  gave  and  bequeathed  one  equal  fourth 
part  or  share  of  all  her  said  estate  and  effects  to  James  Beard,  his 
executors,  administrators,  and  assigns,  for  his  and  their  own  use, 
charged  with  a  sum  of  200^.  for  Jane  Beard  his  sister.  And  she 
gave  and  bequeathed  one  other  equal  fourth  part  or  share  of  all  her 
said  estate  and  effects  unto  her  niece  Elizabeth  Holy,  the  wife  of 
the  said  Thomas  Holy,  her  executors,  administrators,  and  assigns, 
to  and  for  her  and  their  own  use  and  benefit  for  ever.     And  she 

gave  and  bequeathed  the  remaining  half  part  of  all  her  said 
*  609    *  estate  and  effects  to  James  Beard  and  Thomas  Holy,  their 

executors,  administrators,  and  assigns,  upon  trust  to  pay 
and  apply  one  full  equal  fifth  part  or  share  of  the  said  remaining 
half  part  of  her  said  estate  and  effects  unto  her  nephew  John  Hob- 
son  if  he  should  be  living  at  the  time  of  the  death  of  Sarah  Green, 
to  and  for  his  own  use  and  benefit  for  ever ;  and  in  case  her  said 
nephew  John  Hobson  should  be  then  dead,  leaving  lawful  issue, 
then  in  trust  to  pay  and  apply  the  yearly  interest  and  produce  of 
the  said  fifth  part  of  the  said  remaining  half  part  or  share  of  her 
said  estate  and  effects  in  the  maintenance,  education,  and  bringing 
up  of  the  children  of  the  said  John  Hobson  her  nephew  until  they 
should  severally  attain  the  age  of  twenty-one  years,  and  as  they 
should  severally  attain  that  age  in  trust  to  pay  to  each  child  one 
full  and  equal  part  or  share  of  the  said  fifth  part  of  her  said  estate 
and  effects  to  and  for  his  and  their  own  use  and  benefit  for  ever. 
And  as  to,  for,  and  concerning  the  other  four  parts  of  the  said 
remaining  half  part  of  her  said  estate  and  effects,  she  gave  and 
bequeathed  the  same  unto  the  said  James  Beard  and  Thomas  Holy, 
their  executors,  administrators,  and  assigns,  upon  trust  to  pay, 
divide,  and  apply  the  same  in  manner  following  (that  was  to  say), 
one  equal  fourth  part  or  share  thereof  unto  and  equally  between 
the  two  children  of  her  late  nephew  Edmund  Hobson,  deceased, 
another  son  of  John  Hobson,  their  executors,  administrators,  and 
assigns,  to  and  for  their  own  use  and  benefit  for  ever ;  another  of 
such  equal  fourth  parts  or  shares  thereof  unto  and  equally  amongst 
the  children  of  her  niece  Elizabeth,  late  the  wife  of  Samuel  Scho- 
field,  deceased,  a  daughter  of  John  Hobson,  their  executors, 
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adniinistrators,  and  assigns,  to  and  for  their  own  nse  and  benefit 
for  ever ;  another  of  such  equal  fourth  parts  or  shares  thereof  to 
and  for  the  use  and  benefit  of  her  nephew  Ralph  Hobson,  another 
son  of  John  Hobson ;  and  the  remaining  equal  fourth  part 

*  or  share  thereof  to  and  for  the  use  and  benefit  of  her    *  610 
niece  Catherine,  the  wife  of  James  Bayner,  a  daughter  of 
John  Hjobson,  during  the  term  of  their  respectiye  natural  lives,  by 
equal  half-yearly  payments  on  every  the  31st  day  of  July  and  31st 
day  of  January  yearly. 

The  will  then  proceeded  thus :  "  And  my  will  is  that  in  case  any 
of  the  said  sons  or  daughters  of  my  said  late  brother  John  Hobson 
shall  happen  to  die  before  the  death  of  my  said  sister  Sarah  Green 
without  lawful  issue,  then  I  give  and  bequeath  the  part  or  share  of 
my  said  estate  and  effects  of  him  or  her  so  dying  without  issue  to 
the  survivor  of  them  the  said  Ralph  Hobson  and  Catherine  Rayner, 
for  liis  or  her  life,  subject  to  the  aforesaid  restriction  respecting 
their  original  shares ;  and  in  case  any  of  them  the  said  Ralph 
Hobson  and  Catherine  Rayner  shall  happen  to  die  in  the  lifetime 
of  mj  said  sister  Sarah  Green,  or  afterwards  leaving  lawful  issue, 
then  the  part  or  share  of  my  said  estate  and  effects  of  him  or  her 
so  rJying  and  leaving  lawful  issue  shall  go  to  and  be  equally  divided 
amongst  his  or  her  children  as  they  shall  respectively  attain  their 
several  and  respective  ages  of  twenty-one  years,  and  that  the  inter- 
est and  proceeds  of  their  said  several  parts  and  shares  shall  be 
paid  and  applied  by  my  said  trustees  in  the  maintenance,  educa- 
tion, and  bringing  up  of  the  said  children  respectively  till  they 
attain  the  said  age  of  twenty-one  years." 

The  testatrix's  sister,  Sarah  Green,  died  on  the  10th  of  January, 
1818.  Catherine  Rayner  survived  the  testatrix  and  Sarah  Green, 
and  had  several  children.  One  of  them,  Daniel  Lees,  who  at- 
tained twenty-one,  died  in  May,  1831,  in  the  lifetime  of  his  mother, 
who  died  in  1842.  Upon  her  death  the  surviving  trustee  divided 
the  residuary  estate  among  the  parties  whom  he  considered 
entitled  thereto,  and  on  so  doing  paid  the  share  of  which 

•  Catherine  Rayner  was  tenant  for  life  among  her  children    *  611 
who  survived  her,  and  who  had  attained  twenty-one.    The 
administratrix  of  Daniel  Lees  and  her  husband  thereupon  filed  the 
present  claim  seeking  payment  of  a  share  of  the  residuary  estate. 

By  the  decree  under  appeal  it  was  declared  that  the  plaintiffs 
in  right  of  the  administratrix  were  entitled  to  a  distributive  share 
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of  one  moiety  of  the  residuary  estate,  and  accounts  were  directei 
And  it  was  ordered  that  the  costs  of  the  suit  up  to  and  including 
the  hearing  be  paid  by  the  defendant,  the  surviving  trustee. 
From  this  decree  the  defendant  appealed. 


Mr.  Boupell  and  Mr.  H.  Prendergcut^  for  the  plaintiffs,  sap- 
ported  the  decree,  and  cited  Eutchinsan  v.  Stevefis  (a)  and  C<mmt 
V.  Schroder,  (b} 

Mr,  Elmsley  and  Mr,  Lewin^  for  the  defendant,  said  that  the 
defendant  in  distributing  the  fond  .had  acted  upon  the  opinions  of 
two  of  the  most  eminent  counsel  at  the  Chancery  bar.  (js)  They 
contended  that  the  construction  thus  put  upon  the  will  was  tiie 
right  one,  and  that  at  all  events  <he  defendant  ought  not  under 
such  circumstances  to  have  been  ordered  to  pay  costs.  They  re- 
ferred to  Beck  V.  Burriy  (rf)  the  dicta  in  Packham  v.  Qregary,  (e) 
and  the  cases  there  referred  to,  and  BUling»ley  v.  WUU,  (j) 

The  Lord  Justice  Kniqht  Bruce.  —  The  question  is, 
*  *  612  whether  a  child  of  Oatherine  Bayner  *  who,  after  the  tes- 
tatrix's death,  died  in  the  lifetime  of  Catherine  Bayner, 
having  attained  twenty-one,  took  a  vested  interest  in  the  part  of 
the  share  of  the  residuary  estate  of  which  Catherine  Rayner  was 
tenant  for  life.  Upon  this  question  no  doubt  could  have  arisen  if 
the  case  had  simply  been  one  of  a  gift  to  Catherine  Rayner  for 
life  and  after  her  death  in  the  language  of  the  will,  omitting  the 
condition  of  Catherine  Rayner  leaving  lawful  issue.  Would  the 
case  be  varied  if  by  a  separate  clause  the  testatrix  had  declared 
that  if  Catherine  Rayner  should  die  without  leaving  i^sue  her 
share  should  fall  into  the  residue,  or  go  as  in  case  of  intestacy  ? 
No  one  will  argue  that  this  would  have  caused  a  difference.  We 
should  be  making  a  will  and  guessing  away  what  is  plain  if  we 
acceded  to  the  argument  addressed  to  us  on  behalf  of  the  defend- 
ant.   With  regard  to  the  costs,  the  question  relates  to  a  small 

(a)  1  Kee.  240.  (6)  4  Shn.  28. 

(c)  Mr.  (afterwards  Vice-chancellor  Sir)  James  Parker  aad  Mr.  James 
BuBsell. 

id)  7  Beav.  492. 

(e)  4  Hai«,  398.    See  Gundry  e.  Pinniger,  1  De  6.,  M.  &  G.  502. 

ig)  S  Atk.  219. 
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share  of  the  residuary  estate,  one-tenth  or  less.  All  the  rest  the 
executor  has  (no  doubt  with  good  motiyes)  distributed.  But  he 
has  thus  precluded  the  persons  entitled  to  this  part  from  having  the 
will  construed  at  the  expense  of  the  general  estate.  I  think  the 
decree  clearly  right. 

The  Lord  Justice  Turner. — I  concur  entirely  in  the  construc- 
tion which  the  Master  of  the  Bolls  has  put  upon  this  will.  The 
first  argument  in  support  of  a  different  construction  is  that  the 
bequest  to  the  children  of  Catherine  Bayner  being  only  given  in 
the  contingent  event  of  her  leaving  issue,  therefore  only  the  chil- 
dren who  were  living  when  the  contingency  happened  would  take. 
That  argument  would  go  to  a  great  extent  and  affect  many  deci- 
sions, affirming  as  it  must  the  principle  that  where  there  is  a  gift 
to  a  class  upon  a  contingent  event,  the  time  of  the  happening  of 
the  contingency  determines  the  individuals  composing  the 
class.  That  is  not  the  rule.^  Another  argument  was  *  that  *  613 
there  is  no  bequest  except  in  the  direction  to  pay.  But  Sir 
James  Wioram  has  well  laid  down  the  rule  with  reference  to 
questions  of  this  description  in  BuU  v.  Pritchard.  (a)  He  there 
says :  '^  There  are  two  classes  of  cases,  under  one  or  the  other  of 
which  the  present  case  must  fall.  One  class  is,  where  the  devise 
is  to  a  party  at  a  given  age,  and  the  property  is  given  over  if  the 
devisee  dies  under  that  age.  The  other  is,  where  the  description 
of  the  devisee  is  such  as  to  make  the  given  age  part  of  that  descrip- 
tion. In  cases  of  the  former  class,  the  Court  has  discovered  an  in- 
tention expressed  in  the  will,  that  the  first  devisee  shall  take  all  that 
the  testator  has  to  give,  except  what  he  has  given  to  the  devisee 
over ;  and,  in  order  to  give  effect  to  that  intention,  haa  held,  ijy 
force  of  the  language  of  the  will,  that  the  first  devise  was  not  con- 
tingent, but  vested,  subject  to  be  divested  upon  the  happening  of 
the  event  upon  which  the  property  is  given  over,  Phipps  v. 
Akers,  (i)  In  the  second  class,  the  Court  has  held  the  devise 
contingent,  upon  the  ground  that  no  one  could  claim  who  could 
not  predicate  of  himself  that  he  was  of  the  age  required ;  that 

(a)  5  Hare,  667. 

(6)  9  CI.  &  Fin.  583 ;  4  Man.  &  6r.  1107 ;  3  CI.  &  Fin.  703 ;  1  Sim.  44, 
nom,  Fhipps  v.  Williams. 

'  See  2  Jaiman  Wills  C3d  Eng.  ed.),  195,  750 ;  Learning  v.  Sberratt,  2  Hare, 
14,  28 ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20 ;  Brocklebank  v.  Johnson,  20  Beav.  205. 
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otherwise  he  did  not  answer  the  entire  description.  Fegting  y. 
AUeUy  (a)  and  the  cases  there  referred  to."  In  this  case  the  gift 
to  the  children  in  the  event  of  the  parent  leaving  issue  is  absolute 
upon  their  attaining  twenty-one,  and  the  description  of  the  children 
who  are  to  take  is  not  qualified. 

His  Lordship  also  referred  to  Halifax  v.  Wihon.  (&) 

Appeal  dismissed  with  costs. 


•  614  *  RODGERS  v.  NOWILL.i 

1858.    February  22.    March  1.    Before  the  Lords  Jvsnasa, 

In  1847  Joscph'R.  &  Sons  obtained  an  injunction  to  restrain  N.  &  William  R. 
from  using  the  trade-mark  "J.  R.  Ss  Sons.^*  Soon  afterwards  W.  R.  entered 
into  partnership  with  his  father  John  R.  and  with  a  brother,  and  the  three 
used  the  trade-mark  **  J.  R.  &  Sons,^  with  a  colourable  addition.  Upon 
the  plaintiff's  moving,  in  1858,  to  commit  W.  R.,  and  denying  notice  of 
the  breach  of  the  injunction  before  July,  1852,  hdd,  that  they  were  entitled 
to  the  order,  and  that  acquiescence,  to  constitute  a  defence  to  such  a  motioo, 
must  amount  to  a  license  to  use  the  mark. 

ffddf  also,  that  the  plaintiffs  might  move  to  commit  W.  R.  without  bringing  hii 
partners  before  the  Court.' 

This  was  the  appeal  of  the  plainti£Fb,  who  carried  on  business  at 
Sheffield,  under  the  style  and  firm  of  Joseph  Rodgers  &  Sods, 
from  the  cefusal  of  Vice-chancellor  Stuart  to  commit  one  of  the 
defendants,  William  Rodgers,  for  an  alleged  breach  of  an  injimo- 
tion  dated  the  10th  of  December,  1847,  and  granted  by  the  late 
Vice-chancellor  Wio&am.  The  facts  of  the  case  to  that  time  are 
stated  in  the  sixth  volume  of  Mr.  Hare's  Reports,  page  325. 

The  injunction  purported  to  restrain  the  defendants  John  NowiU 
and  William  Rodgers,  their  servants,  agents,  or  workmen,  from 
using  the  mark  Q^  J.  Rodgers  A  Sons,"  with  a  crown  and  the 

(a)  12  M.  &  W.  279 ;  6  Hare,  678. 
(6)  16  Vea.  168. 

*  S.  C,  17  Jur.  171 ;  11  Jup.  78. 

*  See  Bradley  v.  Norton,  88  Conn.  157. 
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royal  initials)  mentioned  in  the  prayer  of  the  plaintiff's  bill  upon 
penkniyes,  pocket  knives,  or  other  articles  of  cutlery,  or  any  otiier 
mark  or  marks  so  contrived  or  expressed,  as  by  colourable  imita- 
tion or  otherwise  to  represent  that  the  penknives,  pocket  knives, 
or  oUier  articles  of  cutlery  manufactured  or  sold  by  Hie  defendants, 
were  the  same  as  the  penknives,  pocket  knives,  or  other  articles  of 
cutlery  manufactured  by  the  plaintiffs. 

In  support  of  the  motion  for  commitment  before  the  Vice-chan- 
cellor, one  of  the  plaintiffs,  Henry  Atkin,  deposed  that  in 
or  about  the  month  of  June,  1852,  he  and  *  his  partners  in  *  615 
the  firm  of  J.  Bodgers  &  Sons  were  informed,  and  had  for 
the  first  time  reason  to  suspect  and  believe  that  the  defendant, 
William  Rodgers,  had  infringed  and  disobeyed,  and  was  continu- 
ing to  infringe  and  disobey,  the  injunction ;  that  one  day  in  or 
about  June,  1852,  a  Mr.  Sorby  called  at  the  place  of  business  of 
the  plaintiffs  in  Sheffield,  and  informed  John  Bodgers  the  younger, 
one  of  the  plaintiffs,  that  he  had  purchased  a  considerable  quantity 
of  knives  stamped  with  the  name  or  mark  of  ^^  J.  Rodgers  & 
Sons,"  from  one  Thomas  M'Givern,  a  factor  and  general  dealer 
in  cutlery  and  hardware,  carrying  on  business  in  Sheffield ;  and 
that  Mr.  Sorby  had  thereupon  produced  to  John  Rodgers  the 
younger  a  number  of  penknives  and  pocket  knives  stamped  on  the 
tang  of  the  pen  blades  thereof  respectively  with  the  stamp  or  mark 
of  "  J.  Rodgers  &  Sons,  Celebrated  Cutlery,"  with  a  crown  and 
the  royal  initials. 

There  was  further  evidence  showing  that  the  defendant,  Wm. 
Rodgers,  sold  articles  of  cutlery  bearing  substantially  the  pro- 
hibited mark. 

In  opposition  to  the  motion,  the  defendant,  Wm.  Rodgers,  de- 
posed that  since  the  month  of  May,  1848,  he  had,  in  conjunction 
with  his  father  John  Rodgers,  and  his  brother  George  Rodgers 
(and  part  of  the  time  with  his  brother  Samuel  Rodgers,  but  who 
was  since  deceased),  carried  on  business  in  copartnership  at 
Bridge  Street,  in  Sheffield  aforesaid,  imder  the  style  or  firm  of 
John  Rodgers  &  Sons,  and  that  during  the  whole  of  such  period 
his  firm  had  used  and  struck  the  marksof^^  John  Rodgers  &  Sons," 
with  a  crown  and  the  royal  initials ;  and  "  J.  Rodgers  &  Sons," 
with  a  crown  and  the  royal  initials,  sometimes  with  the  addition 
of  the  words  "  celebrated  cutlery,"  or  some  other  words  of  a  sim- 
ilar character,  and  at  other  times  without. 
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*616  *  John  BodgerSy  tbe  father,  and  Geoi^  Bodgers,  the 
brother  of  the  defendant  Wm.  Bodgers,  deposed  that  for 
five  years  last  past,  Wm.  Bodgers  had  never  manufactured  or  sold 
any  cutlery  on  his  own  account,  but  always  on  account  of  their 
firm  of  John  Bodgers  &  Sons. 

John  Bodgers,  the  father  of  the  defendant  Wm.  Bodgers,  deposed 
that  he  had  manufactured  cutlery  ever  since  the  year  1821,  on  hiB 
own  account,  and  afterwards  in  partnership  with  his  sons  George 
Bodgers  and  the  defendant  Wm.  Bodgers,  and  with  his  son  Sam- 
uel Bodgers  until  his  death ;  that  from  the  time  he  and  his  sons 
began  to  carry  on  business  together  they  carried  it  on  under  the 
style  or  firm  of  ^'  John  Bodgers  &  Sons,"  and  had  so  carried  it  on 
to  the  present  time,  and  had  used  the  marks,  and  carried  on  bnsi- 
ness  in  the  manner  stated  and  set  forth  in  the  affidavit  of  his  son 
and  partner  Wm.  Bodgers. 

The  nature  of  the  other  evidence  in  the  case  appears  suffidently 
from  the  judgments. 

The  Yice-Ghancellor  refused  the  motion  on  the  grounds  that  it 
was  made  too  late  and  after  acquiescence,  and  that  the  defendant's 
partners  were  not  before  the  Court. 

Mr.  Malins  and  Mr.  M.  A.  Shee  supported  the  appeal. 

[The  Lord  Justice  Turner  referred  to  Oroft  v.  Day.  (a)] 

Mr.  Bacon  and  Mr.  Osborne j  for  the  defendant  Wm.  Bodg- 

*  617    ers.  —  *  No  breach  of  the  injunction  has  been  committed, 

for  the  circumstances  of  the  case  have  completely  changed 
since  the  injunction  was  granted.  The  present  firm  of  John 
Bodgers  &  Sons  clearly  have  a  right  to  the  use  of  their  own  names. 
The  plaintifis  might  use  their  own  names  of  Joseph  Bodgers  & 
Sons  in  full,  and  then  all  confusion  between  the  firms  would  be 
at  once  avoided.  Upon  a  motion  to  commit,  a  dear  contempt 
must  be  established.  If  the  plaintiffs  wish  to  try  the  question 
whether  they  are  entitled  to  restrain  the  firm  of  John  Bodgers  & 
Sons  from  using  their  own  names,  their  proper  course  is  to  file 
another  bill  against  the  new  firm  for  an  injimction.  But  they 
well  know  that  evQ{i  if  there  ever  was  a  pretence  for  such  an  ex- 

(a)  7  Beav.  S4. 
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periment,  which  there  was  not,  it  could  not  possibly  succeed  after 
the  present  firm  has  been  so  long  in  the  unmolested  enjoyment  of 
the  mark,  and  they  therefore  attempt  to  accomplish  the  same  end 
by  the  present  motion,  admitting  that  they  have  been  more  than 
six  months  in  possession  of  their  present  information.  But  surely 
if  the  case  was  not  a  proper  one  for  an  injunction,  it  cannot  be  a 
proper  one  for  a  committal,  which  is  never  ordered  in  a  case  of 
doubt.  It  would  be  manifestly  a  gross  injustice  to  the  other  part- 
ners  to  make  in  their  absence  tlie  order  sought,  which  would  be 
greatly  to  their  prejudice,  nor  can  the  plaintiffs  move  to  commit 
Wm.  Rodgers  while  they  acquiesce  in  the  proceeding  complained 
of  as  regarded  his  father  and  brother. 

Mr,  McdinSy  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  —  I  think  this  as  clear  a  case 
of  contempt  of  an  injunction  as  ever  was  brought  before  the 
Court. 

The-  injunction  in  terms  forbids  the  use  of  the  mark  "  V. 
R."  on  each  side  of  a  crown,  and  the  words  *''*  J.  Rodgers  *  618 
&  Sons."  That  very  mark,  accompanied  by  those  very 
words,  has  since  the  injunction  been  used  by  the  defendant,  who 
was  restrained  by  it.  With  regard  to  the  additional  words,  some- 
times or  frequently  used  (it  is  indifferent  which),  ^'  celebrated 
cutlery,"  instead  of  varying  the  case  or  making  it  better,  they 
make  it,  in  my  opinion,  if  possible,  worse.  Now,  if  there  had 
been  great  delay  on  the  part  of  the  plaintiffs,  after  being  aware, 
as  it  is  suggested,  of  the  fact,  unless  it  amounted  to  a  license,  I 
am  not  sure  that  it  would  make  the  defendants'  case  better.  But, 
upon  the  evidence,  I  do  not  believe  that  they  were  aware  of  it.  I 
do  not  believe  that  if  they  had  been  aware  of  it,  they  would  not 
have  proceeded  sooner  as  they  have  proceeded  now. 

Upon  the  evidence,  I  have  no  doubt  whatever  that  this  mark 
and  these  letters  have  been  used  for  the  purpose  of  increasing  the 
sale  of  the  defendants'  cutlery  by  enabling  or  assisting  them  to 
pass  it  off  as  the  cutlery  of  the  plaintiffs.^    I  am  of  opinion,  there- 

>  See  2  Dan.   Ch.  Pr.   (4th  Am.  ed.)    1648,    1649,    and    cases   cited   in 

notes ;    Burgess    v.  Burgess,  post,  896 ;    2    Story   £q.«  Jnr.  §  951   el   seq. ; 

Seizo  V.  Provezende,  L.  R.  1  Ch.  Ap.  192;  Farina  v.  Silverlock,  6  De  6., 

M.    &    G.   214;    Merrimack  Manuf.   Co.  v.  Gamer,  4  E.   D.   Smith,  387; 
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fore,  that  unless  a  mark  can  be  now  suggested  to  be  used  in  future 
which  we  shall  think  reasonable,  there  must  be  an  order  for  com- 
mittal. 

The  Lord  Justice  Turner.  —  This  case  appears  to  me  to  be 
quite  as  clear  as  it  appears  to  my  learned  brother.  Tlie  injunction 
granted  is  to  restrain  the  defendants  from  using  a  particular  mark, 
or  any  other  mark  or  marks  so  contriyed  oi:  expressed  as  by  col- 
ourable imitation  or  otherwise  to  represent  that  the  penknives, 
pocket  knives,  or  other  articles  of  cutlery  manufactured  and  sold 
by  the  defendants  are  the  same  as  the  penknives,  pocket  knives,  or 
other  articles  of  cutlery  manufactured  by  the  plaintiffs. 

It  is,  however,  first  said  on  the  part  of  the  defendants 
*  619  *  that  the  plaintiffs  have  abandoned  the  mark  of  "  J. 
Rodgers  &  Sons,"  and  have  used  a  different  mark:  but, 
upon  the  evidence  in  this  case,  I  entertain  no  doubt  whatever  that 
the  plaintiffs  have  not  abandoned  the  mark  of  ^^  J.  Rodgers  & 
Sons."  For  it  stands  thus :  on  the  one  side  an  affidavit  says  that 
the  mark  of  ^'  J.  Rodgers  &  Sons  "  has  been,  since  the  injunction 
was  granted,  extensively  used  or  usually  used  by  the  plaintifis ; 
and,  on  the  other  side,  we  have  only  the  affidavits  of  two  work- 
men, one  of  whom  says,  he  made  penknives  for  the  plaintiffs  for 
a  period  of  four  years,  and  has  been  since  working  for  his  own 
benefit  for  the  period  of  four  years  more,  and  that  he  never  made 
any  for  the  plaintiffs  with  the  mark  ^^  J.  Rodgers  &  Sons ; "  a 
statement  which  is  perfectly  consistent  with  the  fact  of  other 
people  having  made  them  for  the  plaintiffs  with  the  same  mark  of 
"  J.  Rodgers  &  Sons."  The  other  workman  says :  "  I  manufac- 
tured and  worked  for  the  plaintiffs ;  I  never  made,  and  I  never 
saw  made,  for  the  plaintiffs  knives  with  that  mark  upon  them." 
That  is  the  expression  contained  in  this  affidavit.  The  witness 
does  not  say  that  he  never  saw  knives  which  had  been  manufac- 
tured for  the  plaintiffs  with  that  mark,  but  that  he  never  saw  such 
knives  made.  On  the  balance  of  the  evidence  in  this  case,  I  enter- 
tain no  doubt  that  the  plaintiffs  have  used  the  mark  of  "  J.  Rodgers 
A  Sons,"  and  that  there  has  been  no  abandonment  of  it. 

Then  on  the  question  of  acquiescence,  I  think  that,  in  a  case  of 

Brooklyn  White  Lead»Co.  r.  Masupy,  26  Barb.  (N.  Y.)  416 ;  Taylor  v.  Car- 
penter, 3  Story,  i68 ;  Emerson  v.  Badger,  101  Mass.  82 ;  Clement  r.  Maddick, 
6  Jur.  N.  S.  592. 
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this  description,  where  there  has  been  an  injunction  granted  by 

this  Court,  there  must,  in  order  to  deprive  the  party  who  has 

obtained  the  injunction  of  the  right  to  move  for  committal  upon 

the  breach  of  it,  be  a  case  made  out  almost  amounting  to  such  a 

license  to  the  party  enjoined  to  do  the  act  enjoined  against  as 

would  entitle  him  to  maintain  a  bill  against  others  for 

*  doing  that  act.    The  party  enjoined  must,  I  think,  show   *  620 

such  acquiescence  as  would  be  sufficient  to  create  new  right 

in  him.     It  is  perfectly  clear  to  my  mind  that  in  this  case  there 

has  not  been  any  such  acquiescence  as  to  entitle  the  defendants  to 

set  up  any  such  right  in  themselves. 

I  am  of  opinion,  therefore,  that  unless  the  defendant  satisfies 
us  that  he  intends  to  use  and  undertakes  to  use  a  particular  mark, 
which  will  not  interfere  with  the  plaintiffs'  marks,  there  must  be 
an  order  for  commitment. 

March  1. 

The  case  was  mentioned  on  a  subsequent  day,  and  a  mark 
agreed  upon,  which  the  defendant  was  to  be  at  liberty  to  use. 
The  defendant  was  ordered  to  pay  the  costs  of  the  motion  before 
the  Vice-Chancellor. 


STANSFIELD  v.  HOBSON. 

1853.    March  2.    Before  the  Lords  Jubticbs. 

^More  than  twenty  years  after  a  mortgagee  had  entered  into  possession  the  mort- 
gagor's solicitor  wrote  to  the  mortgagee  requesting  to  know  when  he  could 
see  the  mortgagee  upon  the  subject  of  the  mortgage.  The  mortgagee  replied 
by  a  letter,  saying,  '*  I  do  not  see  the  use  of  a  meeting  unless  some  one  is 
ready  with  the  money  to  pay  me  off : "  Hdd^  that  this  letter  was  a  sufficient 
acknowledgment  in  writing  to  exclude  the  application  of  the  Statute  of  Lim- 
itations, although  not  written  within  twenty  years  after  the  mortgagee  had 
entered  into  possession.' 

>  See  Jortin  o.  The  South-Eastem  Railway  Co.,  6  De  G.,  M.  &  6.  270; 
Pendleton  v.  Rooth,  1  Giff.  35 ;  5  Jur.  N.  S.  840 ;  1  De  0.,  F.  &  J.  81 ;  6  Jur. 
N.  S.  182 ;  Morgan  «.  Morgan,  10  Geo.  297 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
650,  651.    But  see  Cheever  o.  Perley,  11  Allen,  584. 
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This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls 
upon  a  claim  for  the  redemption  of  a  mortgage,  and  the  question 
was  whether  there  had  been  an  acknowledgment  in  writing  within 
the  3d  and  4th  Will.  4,  c.  27,  §  28,  which  provides  as  follows:  — 

That  when  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com- 
prised in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 

obtained  such  possession  or  receipt,  unless  in  the  mean 
*  621   *  time  an  acknowledgment  of  the  title  of  the  mortgagor, 

or  of  his  right  of  redemption,  shall  have  been  given  to  the 
mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of 
such  mortgagor  or  person  in  writing  signed  by  the  mortgagee,  or 
the  person  claiming  through  him ;  and  in  such  case,  no  such  suit 
shall  be  brought  but  within  twenty  years  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if 
more  than  one,  was  given." 

By  an  indenture  dated  the  1st  of  September,  1824,  the  plaintiff 
and  others,  the  then  trustees  of  a  building  society  called  tlie 
Union  Building  Club,  assigned  to  the  defendant  John  Hobson  a 
plot  of  land  and  other  hereditaments  in  Union  Street,  Oldham,  for 
the  residue  of  a  term,  subject  to  redemption  on  j^ayment  of  1000/., 
and  by  a  deed  dated  in  March,  1825,  the  premises  were  charged 
with  a  further  supi  of  lOOOZ.,  advanced  by  the  defendant  to  the 
plaintiff  and  his  co-trustees.  In  the  same  year,  the  interest  being 
mipaid,  the  defendant  entered  into  the  receipt  of  the  rents  and 
profits  of  the  plot  of  land,  and  had  ever  since  been  in  such 
receipt. 

In  1852  the  claim  was  filed  in  the  present  suit  for  redemption, 
and  in  opposition  to  it  the  defendant  by  his  affidavit  deposed  that 
he  had  not,  nor  had  any  person  on  his  behalf,  to  his  knowledge  or 
belief  witliin  twenty  years  next  preceding  the  filing  of  the  claim, 
given  or  signed  any  acknowledgment  in  wi*iting  of  the  alleged 
title  of  the  plaintiff,  or  of  his  alleged  right  of  redemption  of  or  to 
the  plot  of  land  and  premises,  or  any  part  thereof,  and  he  disputed 
such  alleged  right  and  title  of  the  plaintiff,  and  claimed  the  benefit 
of  the  Acts  of  Parliament  of  the  3  &  4  Will.  4,  c.  27,  the  21 
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James  1,  c.  16,  and  of  all  other  Acts  of  Parliament  then  in 
force  for  the  limitation  of  actions  and  suits  with  respect 
*  to  real  property  as  a  defence  to  the  claim,  in  the  same  *  622 
manner  as  he  would  have  been  entitled  thereto  upon  de- 
murrer or  plea.  He  farther  deposed  that  he  had  been  informed 
and  believed,  and  did  not  doubt  but  that  if  necessary  he  should  be 
able  to  prove,  that  the  only  estate  or  interest  in  the  plot  of  land 
and  premises,  or  any  part  thereof,  which  the  plaintiff  ever  had,  or 
lawfully  claimed  to  have,  was  vested  in  him  as  one  of  the  trustees 
for  a  certain  building  society  or  partnership,  composed  of  one 
hundred  persons  and  upwards,  constituted  by  a  certain  indenture 
or  articles  of  partnership,  dated  the  6th  of  August,  1821,  and 
that  long  previously  to  the  filing  of  the  claim  the  plaintiff  had 
been  removed  from  being  a  trustee  for  the  society,  and  that  other 
persons  had  been  duly  appointed  trustees  in  his  place,  and  that 
thereupon  all  the  property  and  effects  of  the  society  theretofore  vested 
in  the  plaintiff  as  such  trustee  as  aforesaid,  either  alone  or  jointly 
with  other  persons,  including  all  such  equity  of  redemption,  if  any, 
as  was  then  subsisting  in  respect  of  land  mortgaged  on  behalf  of 
the  society,  was  transferred  from  the  plaintiff,  who  thereupon 
ceased  to  have,  and  had  not  since  had,  any  interest  therein.  That 
the  defendant  did  not  admit  that  any  equity  of  redemption  in  the 
plot  of  land  and  premises  mentioned  in  the  claim,  or  any  part 
thereof,  was  at  the  time  of  such  transfer  as  aforesaid,  and  he 
denied  that  any  such  equity  of  redemption  was  then,  subsisting  in 
the  plaintifif,  or  any  person  or  persons  claiming  through  him,  or 
otherwise  than  through  himself. 

.  In  support  of  the  claim,  Mr.  Badclifife,  the  solicitor  of  the 
plaintiff  James  Stansfield,  deposed  that  he  had  been  instructed  by 
the  plaintiff  to  obtain  an  account  of  the  amount  owing  to  the 
defendant  upon  the  security  of  the  property  in  Union  Street,  Old- 
ham, and  to  effect  an  arrangement  for  the  payment  of  such 
amount.  That  in  *  pursuance  of,  and  with  the  view  of  car-  *  628 
rying  out  such  instructions,  he,  on  the  26th  of  November, 
1849,  went  over  to  the  Rutland  Arms  Inn,  at  Bakewell,  where  the 
defendant  usually  resided,  for  the  purpose  of  seeing  him  upon  the 
subject,  but  then  ascertained  that  the  defendant  was  in  Scotland, 
whereupon  the  witness  wrote  to  the  defendant  a  letter  stating  that 
he  had  called  at  Bakewell,  intending  to  see  the  defendant  on  the 
subject  of  the  property  in  Union  Street,  Oldham,  belonging  to  the 
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Union  Building  Society,  and  requesting  him  to  fix  an  appointment 
when  the  witness  could  see  him,  either  in  Bakewell  or  Manchester. 
That  on  the  2d  of  February,  1850,  tlie  witness  wrote  another  letter 
to  the  defendant,  requesting  to  know  when  he  could  see  him  in 
Bakewell  or  Manchester  as  to  his  claims  upon  the  property,  and 
that,  in  answer  to  his  letter,  the  witness  received  the  following 
letter  written  and  signed  by  the  defendant : — 

^^  Sir,  —  I  received  yours  of  the  2d  instant.  I  do  not  see  the  use 
of  a  meeting  either  here  or  at  Manchester,  unless  some  party  is 
ready  with  the  money  to  pay  me  off. 

'^  i  am  your  obedient  servant, 

"  John  Hobson. 
"  Bakbwell,  February  6, 1860." 

The  witness  replied  as  follows :  — 

"  Oldham,  February  8, 1850. 
"  Sir,  —  I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
5th  instant.     My  clients  are  endeavouring  to  raise  money  to  pay 
you  off,  and  I  shall  be  glad  to  know  what  is  the  amount  now 
owing. 

^^  I  am,  Sir,  your  obedient  servant, 

"  Henbt  Radcliffe. 
«  John  Hobson,  Esq." 

*  624        *  To  this  letter  the  defendant  answered  as  follows :  — 

"  Sir,  —  You  do  not  mention  who  your  clients  are  ;  and  I  have 
been  put  to  so  much  trouble  and  expense  by  such  applications, 
that  I  should  like  to  know  a  little  more  before  I  make  any  state- 
ment. ^'  I  am.  Sir,  your  obedient  servant, 

"  John  Hobson. 
«  Bakewell,  February  10, 1850." 

That  subsequently  a  correspondence  took  place  between  the 
witness  and  the  defendant,  and  that  on  or  about  the  1st  of  Maj, 
1850,  John  Chadwick,  of  Oldham,  as  the  agent  and  rent  collector 
of  the  defendant,  called  on  the  witness,  and  gave  a  verbal  state- 
ment of  the  principal  money  and  interest  then  assumed  to  be  due 
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on  the  mortgage  security,  but  did  not  furnish  any  further  partic- 
ulars of  his  receipts  and  payments.  The  witness  subsequently 
wrote  to  Mr.  Chadwick  for  an  account,  and  Mr.  Chadwick  for- 
warded the  letter  to  the  defendant,  who  wrote  thus  to  Mr.  Chad- 
wick :  — 

"  Dear  Sir,  —  I  duly  received  yours  of  the  15th,  enclosing  a 
note  from  Mr.  Radcliffe,  requesting  me  to  furnish  him  with  the 
accounts.  I  do  not  wish  you  to  do  any  such  thing,  until  I  know 
more  about  the  business.  I  do  not  know  who  Mr.  Badcliffe's 
clients  are,  nor  do  I  know  that  they  have  any  thing  at  all  to  do 
with  the  Union  property.  I  must  know  a  good  deal  more  before 
I  fiimish  the  accounts  of  the  estate.  I  have  not  yet  even  men- 
tioned the  business  to  my  solicitor,  but  will  do  so  in  a  few  days, 
and  I  will  let  you  hear  from  me. 

"  I  am  yours  truly, 

'^  John  Hobson. 
"  Bally  Shannon,  Ireland,  June  22, 1850. 

«  Mr.  John  Chadwick." 

*  The  Master  of  the  Rolls  made  a  decree  for  redemp-  *  626 
tion.  (a) 

Mr.  Elmsley  and  Mr.  Osborne^  for  the  plaintiff,  contended  that 
the  decision  of  the  Master  of  the  Rolls  was  correct,  and  that  the 
correspondence  contained  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  statutes.     They  cited  Trulock  v.  Robey.  (h) 

Mr.  Raundell  Palmer  and  Mr.  Hamilton  Humphreys^  for  the 
appellant.  —  The  case  does  not  come  within  the  exception,  unless 
the  acknowledgment  is  given  within  twenty  years  after  the  mort- 
gagee obtained  possession.  That  is  the  only  effect  which  can  be 
given  to  the  words  "  unless  in  the  mean  time."  Moreover,  the 
letter  is  not  an  absolute  acknowledgment.  There  is  no  admission 
in  it  which  is  not  conditional  upon  there  being  some  one  ready  to 
pay  the  money.  Nor  does  it  acknowledge  a  right  in  any  person 
as  mortgagor.  It  is  not  enough  for  a  person  to  acknowledge  that 
he  was  once  in  the  situation  of  a  mortgagee.  It  is  quite  consistent 
with  the  enactment,  that  he  should  make  such  an  admission,  with- 

jCa)  See  16  Beav.  236.  (b)  12  Sim.  402. 
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out  reviving  an  equity  actually  barred.  It  would  be  unreasonable 
to  throw  an  impediment  in  the  way  of  the  relation  of  mortgagor 
and  mortgagee  being  restored  by  making  it  impossible  for  there 
to  be  any  treaty  between  the  parties,  except  to  the  certain  prejudice 
of  one  of  them. 

They  cited  Hodle  v.  Healey^  (a)  Marrell  v.  Friths  (K)  and  Say- 
don  V.  Williams.  (<?) 

*  626        *  Mr.  Mmslet/j  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce. — Perhaps  we  ought  to  feel 
some  difficulty  about  this  case,  after  the  able  arguments  of  Mr. 
Palmer  and  Mr.  Humphreys.  But,  able  as  those  arguments  have 
been,  it  appears  to  me  to  be  clear  that  the  writer  of  the  letter  of 
the  6th  of  February  acknowledges  by  it  that  he  holds  a  redeem- 
able estate  in  the  property  to  which  it  relates ;  that  is,  that  he 
holds  it  by  way  of  mortgage.  It  is  said,  however,  that  this  does 
not  answer  the  requisitions  of  the  statute,  and  that  tliere  is  not 
here  any  acknowledgment  of  the  title  of  the  "  mortgagor,  or  of  the 
right  of  redemption  given  to  the  mortgagor,  or  some  person  claim- 
ing his  estate,  or  to  the  agent  of  such  mortgagor  or  person/' 
And  it  is  contended  that  the  right  of  the  particular  person  must 
be  acknowledged.  But  I  think,  that,  according  to  the  true  con- 
struction of  the  letter  of  the  5th  of  February,  it  must  be  under- 
stood as  acknowledging  a  title  to  redeem  in  the  peraon  or  persons 
on  whose  behalf  the  letter  of  the  2d  was  written,  to  which  the 
letter  of  the  5th  was  an  answer.  I  am  of  opinion  that  the  decree 
at  the  Rolls  was  correct,  and  that  the  appeal  ought  to  be  dismissed 
with  costs. 

The  Lord  Justice  Turner.  —  I  feel  little  doubt  upon  this  case. 
Antecedently  to  the  5th  of  February,  1850,  there  had  been  a  cor- 
respondence opened  upon  the  subject  of  the  property  which  was 
held  by  Hobson  as  mortgagee,  and  which  had  been  originally  con- 
veyed to  him  as  mortgagee.  Two  letters  were  written  between 
November,  1849,  and  February,  1850,  in  one  of  which  an  agent 
of  one  of  the  original  mortgagors  wrote  to  the  mortgagee,  saying 

(a)  6  Madd.  181.  (6)  3  M.  &  W.  402.  (e)  7  Bing.  163. 
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that  he  had  called  to  see  him  upon  the  subject  of  the  property  of 
the  society;  and  in  the  other  of  which  the  same  ageut 
again  wrote  to  the  *  mortgagee,  desiring  to  see  him  as  to  *  627 
his  claims  upon  the  property.  In  answer  to  that  letter, 
Mr.  Hobson  wrote  as  follows :  "  Sir,  —  1  received  yours  of  the  2d 
instant.  I  do  not  see  the  use  of  a  meeting  either  here  or  at  Man- 
chester, unless  some  party  is  ready  with  the  money  to  pay  me  off." 
Now,  even  adopting  Mr.  Humphrej/s^s  view  of  that  letter,  I  take  it 
to  be  clear  that  it  is  an  acknowledgment  of  a  right  in  some  one 
to  redeem.  Then  it  is  said  that  it  is  not  an  acknowledgment  of 
any  right  of  the  plaintiff's.  It  is,  however,  written  to  the  agent 
of  the  mortgagors  or  one  of  the  mortgagors ;  and  I  think  the  only 
reasonable  construction  which  can  be  put  upon  it  is,  ^'  I  do  not 
see  the  use  of  the  meeting  unless  you  or  some  person  be  ready  to 
pay  me  off."  But  then  the  acknowledgment  is  said  to  be  condi- 
tional upon  some  one  being  ready  to  pay  the  money.  I  think, 
however,  that  the  letter  could  not  mean  that  any  one  was  to  be 
ready  at  the  moment  with  the  money,  because  accounts  had  to 
be  taken,  and  the  balance  ascertained.  The  letter,  therefore, 
appears  to  me  to  have  left  It  open  to  the  mortgagor  to  come  to 
this  Court  to  have  the  balance  ascertained  upon  the  statement 
that  he  was  ready  to  pay  off  the  money.  I  quite  concur  with  the 
opinion  of  the  Master  of  the  Bolls,  and  that  of  my  learned  brother, 
that  the  application  must  be  dismissed  with  costs. 
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Ex  parte  WILLIAM  BERNARD  OGDEN,  one  of  the  Registered 
Public  Officers  of  the  Northumberland  and  Durham  District 
Banking  Company. 

1863.    March  8.    Before  the  Lords  Justices. 

The  deed  of  settlement  of  a  joint-stock  banking  company  defined  the  terms 
''shareholder*^  and  ** member'*  as  meaning  the  owner  of  a  share  or  interest 
in  the  capital  and  joint  stock  of  the  company.  It  provided  that  no  benefit  of 
sarviyorship  should  arise  among  the  shareholders,  but  that  the  shares  should 
be  transmissible  to  personal  representatives.    But  there  were  also  provisions 
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that  no  executor  as  such  should  be  a  member  of  the  company,  bat  might  elect 
to  sell  his  testator^s  shares  or  constitute  himself  a  member  in  the  mtnns 
therein  mentioned,  and  that  the  directors  might  forfeit  the  shares  if  the  exec- 
utor did  not  constitute  himself  a  member.  The  deed  provided  for  the  par- 
ment  of  calls  by  the  **  shareholders."  A  transferee  of  shares,  who,  by  bis 
purchase-deed,  had  covenanted  to  perform  the  stipulations  of  the  deed  of 
settlement,  died,  and  his  executor  took  no  step  to  become  a  member  of  tlie 
company :  Hdd,  that  the  company  were  entitled  to  prove  in  a  suit  to  adraiii- 
ister  his,  estate  as  creditors  in  respect  of  a  call  made  after  the  teststoi'i 
death.  ^ 
The  Court  will  not  call  for  the  assistance  of  a  Judge  of  a  Court  of  Comnum 
Law  unless  it  entertains  a  reasonable  doubt.* 

This  was  an  appeal  of  the  "Northumberland  and  Durham  District 
Banking  Company  (by  their  public  officer)  from  the  dismissal 
by  Yice-Chancellor  Stuart  of  a  petition  of  the  appellant,  seeking 
a  reference  back  to  the  Master  to  review  his  report,  in  an  adminis- 
tration suit,  whereby  he  had  disallowed  the  claim  of  the  appellaDt 
on  behalf  of  the  company,  to  be  admitted  a  creditor  of  a  deceased 
shareholder  (the  testator  in  the  cause)  in  respect  of  a  call.  The 
petition  prayed  in  the  alternative  that  the  petitioner  might  be  at 
liberty  to  except  to  the  report. 

'  See  Angell  and  Ames  Corp.  (9th  ed.)  §  517  et  seq,  and  cases  in  notes;  I 
Lindley  Partn.  (Eng.  ed.  1860)  643,  870;  Fyler  o.  Fyler,  2  Railway  C«s.813; 
Blakesley'tf  Case,  13  Beav.  133;  S.  C,  3  M'N.  &  G.  726;  Wills  o.  MumT.4 
Exch.  848 ;  Henderson  v.  Gilchrist,  17  Jur.  670,  Y.  C.  K.  Calls  made  before 
the  death  of  the  testator  are  payable  out  of  his  estate.  Fyler  e.  Fyler,  2  Rail- 
way Cas.  813;  In  re  Agriculturist  Cattle  Ins.  Co.,  L.  R.  6  Ch.  Ap.  726;  Coi^ 
and  Bandon  Railway  Co.  v.  Goode,  18  C.  B.  826.  Calls  made  ailer  his  destli 
are  also  payable  out  of  his  estate,  if  they  are  made  while  he  continues  the  regis- 
tered owner  of  the  shares,  and  if  he  entered  into  any  contract  whereby  he  nnder- 
took  to  pay  such  calls  as  might  be  made  upon  his  shares.  Fyler  o.  Fyler,  3 
Railway  Cas.  818 ;  Wills  v.  Murray,  4  Exch.  843 ;  Blount  v.  Hopkins,  7  Sim.  51. 

*  The  course  of  practice  in  regard  to  calling  for  the  assistance  of  the  Judges 
of  the  Common  Law  Courts  has  been  changed^,by  25  &  26  Vict.  c.  42,  §§  1,  3; 
21  &  22  Vict.  c.  27,  §§  3,  6.  So  that  now,  whenever  any  relief  or  remedy 
within  the  jurisdiction  of  the  Court  of  Chancery  is  sought  in  any  cause  or  matter, 
and  whether  the  title  to  such  relief  or  remedy  be  or  be  not  incident  to  or  depend- 
ent upon  a  legal  right,  every  question  of  law  or  fact,  cognizable  in  a  Court  of 
Common  Law,  on  the  determination  of  which  the  title  to  such  relief  or  remedy 
depends,  is  to  be  determined  by  or  before  tlie  Court  of  Chancery,  with  or  witih 
out  a  special  or  common  jury,  except  under  special  circumstances.  2  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  1071  et  seq.  and  cases  in  notes.  For  summary  of  the  fonner 
practice,  see  Fernie  v.  Young,  L.  R.  1  H.  L.  78 ;  12  Jur.  N.  &  441,  per  Loan 
Wjutburt;  2  Dan.  Ch.  Pr.  (4ih  Am.  ed.)  1072,  1078  in  note. 
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The  Northumberland  and  Durham  District  Banking  Company 
was  established  in  the  year  1886  under  the  provisions  of  the  Act 
of  the  7  George  4,  c.  46,  and  subject  to  the  provisions  of  a  deed  of 
settlement,  a  recital  in  which  declared  that  in  the  construction  of 
it  whenever  the  expressions  "  shareholders  "  and  "  mem- 
bers "  were  *  used  they  should  be  respectively  held  to  mean  *  629 
proprietors  or  owners  of  shares  or  of  an  interest  in  the 
capital  and  joint  stock  for  the  time  being  of  the  company. 

The  following  were  the  material  clauses :  — 

8.  That  the  names  and  places  of  abode  of  the  shareholders  of 
the  company,  together  with  the  number  of  shares  held  by  each  of 
them,  shall  from  time  to  time  be  entered  and  written  in  a  book,  to 
be  provided  for  that  purpose  by  the  said  copartnership,  called  the 
'^  Shareholders'  Register,"  which  book  shall  be  kept  at  the  said 
head-office   or  bank  in  Newcastle-upon-Tyne  aforesaid:   and  for 
the  greater  certainty  of  keeping  the  before-mentioned  register 
every  shareholder  who  shall  at  any  time  change  his  name  or  place 
of  abode,  or  being  a  female  shall  marry,  and  the  assignees  of 
every  shareholder  who  shall  become  bankrupt  or  insolvent,  and  the 
personal  representatives  or  legatees  of  any  shareholder  who  shall 
die,  shall,  as  soon  as  conveniently  may  be  after  any  such  change, 
marriage,  death,  bankruptcy,  or  insolvency,  respectively  deliver  or 
leave  at  the  banking-house  of  the  said  company,  in  Newcastle- 
upon-Tyne,  a  notice  in  writing  specifying,  in  the  case  of  such 
change  as  aforesaid,  his,  her,  or  their  name  or  names,  or  new  name 
or  names,  and  place  or  places  of  abode ;  and  when  a  female  share- 
holder shall  have  been  married,  then  the  name  and  place  of  abode 
of  her  husband ;  and  in  cases  of  death,  bankruptcy,  or  insolvency, 
the  names  and  residences  of  such  personal  representatives  or 
legatees  and  assignees  respectively.     Provided  nevertheless  that, 
previously  to  the  entry  in  the  shareholders'  register  of  the  name 
of  any  person  as  a  new  proprietor  of  any  share  or  shares  in  the 
capital  of  the  company,  it  shall  not  be  necessary  for  the  board  of 
directors  to  inquire  whether  such  share  or  shares  hath  or 
have  been  effectually  vested  in  such  persons  *  or  not,  it  *  630 
being  the  true  intent  and  meaning  of  these  presents  that  if 
the  name  of  any  person  should  have  been  registered  in  the  share- 
holders' register  as  a  proprietor  of  any  share  or  shares,  such 
person  shall  (as  between  him  and  the  proprietors  for  the  time 
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being  of  the  company)  be  a  proprietor  of  the  company  to  all  pur* 
poses  in  respect  of  such  share  or  shares  and  all  claims  which  the 
last  proprietor  of  such  share  or  shares,  or  any  person  or  persons 
claiming  by,  from,  or  under  him,  may  have  on  the  same,  shall  be 
wholly  and  exclusively  upon  or  against  the  new  proprietors  of 
such  share  or  shares,  or  his  executors  or  administrators ;  and, 
further,  that  the  shareholders'  register  shall,  as  between  the  com- 
pany and  any  person  claiming  to  be  a  proprietor  in  respect  of  any 
share  or  shares,  be  conclusive  evidence  on  behalf  of  the  companj 
to  show  whether  he  is  a  proprietor  of  the  company  in  respect  of 
such  share  or  shares ;  but  neither  the  shareholders'  register,  nor 
any  other  books,  documents,  or  writings  in  the  custody  or  pos- 
session of  the  directors  or  other  officers  of  the  company,  shall  be 
deemed,  construed,  or  taken  as  the  evidence  of  the  title  of  any 
proprietor  to  his  share  or  shares  in  the  capital  of  the  company  as 
between  him  and  any  other  person  or  persons  claiming  to  be 
entitled  to  such  share  or  shares. 

11.  That  the  person  in  whose  name  any  shares  in  the  said  bank 
shall  stand  in  the  shareholders'  register  herein  directed  to  be  kept, 
shall  to  all  intents  and  purposes  whatsoever  within  the  meaning  of 
the  deed  of  settlement  be  deemed  at  law  and  in  equity  the  absolute, 
sole,  and  bene&cial  holder  and  proprietor  of  such  shares,  ^d  shall 
as  such  be  the  only  person  known  to  or  recognized  by  the  company 
in  all  votes,  transfers,  notices,  payments,  receipts,  and  other 
matters  relating  to  the  same  shares ;  and  the  company  shall  not 

in  any  case  be  bound  to  notice  or  be  affected  by  or  with 
*  631   express  notice  of  any  *  trust  or  equitable  charge  imposed 

on  any  shai'cs,  or  by  or  with  any  gift  thereof  by  way  of 
legacy  until  the  legatee  shall  have  become  a  shareholder  as  here- 
inafter mentioned. 

12.  That  no  benefit  of  survivorship  shall  arise  or  take  place 
amongst  the  shareholders  in  the  said  copartnership  bank ;  and  all 
the  property  of  the  company,  as  between  the  shareholders  thereof 
and  as  between  their  respective  real  and  personal  representatives, 
shall  always  be  considered  and  deemed  to  be  personal  estate,  so 
that  each  and  every  of  the  shareholders  shall  as  between  and 
among  themselves  have  a  distinct  and  separate  right  to  his  shares 
in  the  capital  or  joint  stock  of  the  company,  and  the  same  shall  be 
vested  in  him  to  and  for  all  intents  and  purposes,  and  subject  to 
his  disposition  by  deed  or  will  or  in  case  of  intestacy  be  transmis- 

[492] 


HEWABD  V.  WHEATLET.  *  681 

sible  to  his  personal  representatires  as  part  of  his  personal  estate, 
and  distributable  accordingly,  but  under  and  subject  to  such  pro- 
Tisions  in  the  deed  of  settlement  as  shall  for  the  time  being  affect 
such  shares,  and  also  to  his  proportion  of  profits  and  losses  as 
next  hereinafter  mentioned. 

13.  That  each  shareholder  shall  be  entitled  to  and  interested  in 
the  profits,  and  be  liable  and  subject  to  the  losses  of  the  company 
in  proportion  to  his  shares  in  the  capital  fund  or  joint  stock 
thereof. 

16.  That  every  shareholder  immediately  on  his  admission  into 
the  company  shall  pay  to  the  stock  theneof  the  sum  of  one  shilling 
in  respect  of  every  share  by  him  taken  or  subscribed  for,  to  be 
applied  towards  the  expenses  of  instituting  the  company;  and 
shall  also  pay  into  the  hands  of  the  directors  at  the  banking-house 
of  the  company  in  Newcastle-upon-Tyne,  to  the  stock  thereof,  an 
instalment  of  2/.  10s.  in  respect  of  every  such  share,  and  in 

part  of  the  said  sum  of  10/.  of  which  such  shares  *  respec-  *  682 
.tively  consist,  on  or  before  the  day  of  the  date  of  these 
presents ;  and  shall  also  pay  unto  the  said  directors  at  the  place 
aforesaid  the  further  instalment  of  21.  10s.  in  respect  of  every 
such  share  on  or  before  the  10th  day  of  August  now  next  ensuing, 
and  the  directors  shall  have  full  power  in  the  name  of  one  of  the 
public  officers  of  the  company  to  sue  for  and  recover  the  amount 
so  called,  and  also  interest  thereon  at  the  rate  of  51.  per  cent  per 
annum .  on  such  instalments  from  the  time  or  respective  times  of 
their  becoming  due  until  the  same  shall  be  fully  paid. 

17.  That  in  addition  to  the  payments  aforesaid  amounting  to  5/.  . 
per  share,  required  to  be  made  by  each  shareholder  under  the  pro- 
visions lastly  hereinbefore  contained,  the  directors  of  the  said 
bank  for  the  time  being  shall  have  full  power  from  time  to  time  or 
at  any  time  to  call  for  and  require  the  payment  by  each  and  every 
shareholder  of  the  further  sum  of  51.  in  respect  of  every  share 
held  by  him  in  the  said  copartnership  bank,  either  in  one  sum 
or  by  such  instalments,  and  at  such  time  or  times,  as  they,  the 
said  directors,  shall  think  fit,  together  with  interest  thereon  after 
the  rate  of  51.  per  cent  per  annum  from  the  time  or  respective  times 
appointed  for  payment  thereof  until  the  same  shall  be  fully  paid ; 
provided  always  that  notice  in  writing  of  every  such  call  express- 
ing the  time  and  place  when  and  where  every  payment  is  required 
to  be  made,  and  stating  the  substance  of  the  provision  next  here- 
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inafter  contained,  so  far  as  the  same  relates  to  the  forfeitnre  of 
shares  for  the  non-pajment  of  calls,  be  given  to  every  shareholder 
two  calendar  months  at  the  least  before  the  time  appointed  for  pay- 
ment of  any  such  call ;  and  the  directors  shall  have  full  power  in 
the  name  or  names  of  any  of  the  registered  public  officer  or  officers 
of  the  company  to  sue  for  and  recover  the  amount  of  every 

*  688    or  any  such  call  and  *  interest  thereon  from  every  person 

refusing  or  neglecting  to  pay  the  same  as  aforesaid,  and 
also,  if  they  shall  think  proper,  to  enforce  the  forfeiture  of  the 
shares  held  by  every  person  so  refusing  or  neglecting  in  pursuance 
of  the  two  provisions  next  Jiereinafter  contained,  or  to  adopt  either 
or  both  of  such  proceedings  at  their  discretion. 

23.  That  the  board  of  directors  of  the  said  copartnership  bank 
shall  prescribe  the  form  of  the  transfers  of  shares  therein,  and 
have  power  from  time  to  time  to  make  such  regulations  respecting 
the  preparation,  custody,  and  registration  of  the  instrument  to  be 
made  and  executed  upon  the  sale  and  transfer  of  shares  as  shall 
appear  to  them  necessary  and  advisable  for  the  security  of  the . 
company  and  the  due  assignment  of  the  said  shares  ;  and  all  sales 
and  transfers  of  any  shares  not  made  comformably  to  the  provi- 
sions of  the  deed  of  settlement,  and  according  to  the  regulations 
of  the  board  of  directors,  shall  be  invalid  at  law  and  in  equity ; 
and  every  purchaser  or  transferee  of  shares  shall,  in  respect  thereof, 
when  required  by  the  directors,  execute  these  presents,  or  some 
supplemental  deed,  or  deed  of  accession  thereto,  to  be  prepared 
for  the  purpose  by  the  board  of  directors,  whereby  he  may  enter 
into  covenants  with  the  trustees,  or  the  public  officers  of  the  com- 
pany for  the  time  being,  duly  to  observe  and  abide  by  all  the  stipula- 
tions, provisions,  and  regulations  for  the  time  being  affecting  or 
intended  to  affect  the  holders  of  shares  in  this  company  ;  provided 
that  the  fees  to  be  paid  to  the  officers  of  the  company  for  prepar- 
ing, registering,  and  perfecting  every  such  transfer  shall  not 
exceed  one  shilling  per  share  on  the  shares  transferred,  exclusive 
of  stamp  duties,  postages,  and  carriage  of  parcels. 

*  684       *  25.  That  whenever,  by  any  means  whatsoever  autho^ 

ized  by  these  presents,  any  shares  in  the  said  copartnership 
bank  shall  become  actually  forfeited,  or  shall  be  duly  aud  effect- 
ually transferred  to  or  vested  in  a  new  holder,  and  such  new  holder 
shall  have  qualified  himself  to  hold  and  retain  the  same,  then 
and  in  such  case,  and  not  before,  the  future  responsibility  of  the 
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previous  holder  as  a  member  of  the  company  in  respect  of  such 
shares  shall  (so  far  as  the  law  will  in  that  behalf  allow)  cease  and 
determine,  and  such  previous  holder,  and  all  persons  claiming  by, 
from,  or  under  him,  shall  be  exonerated  and  released  from  all  sub- 
sequent claims,  demands,  liabilities,  and  obligations  in  respect  of 
the  same  shares,  and  from  all  future  observance  and  performance 
of  the  covenants,  conditions,  stipulations,  and  agreements  in  these 
presents,  or  any  supplementary  deed  or  deed  of  accession  thereto, 
respectively  contained  or  referred  to  in  respect  of  the  same  shares ; 
provided,  nevertheless,  that  nothing  in  this  present  article  con- 
tained shall  extend  or  be  construed  to  extend  to  release  the  previ- 
ous holder  of  shares  so  forfeited  or  transferred  as  aforesaid  from 
his  proportion  of  the  losses  (if  any)  sustained  by  the  company  up 
to  the  period  of  his  ceasing  to  be  such  holder  as  aforesaid. 

27.  That  the  husband  of  any  female  shareholder,  or  the  executor, 
administrator,  or  legatee  of  any  deceased  shareholder,  or  the  as- 
signee of  any  bankrupt  or  insolvent  debtor,  possessed  of  shares,  shall 
not  be  a  member  of  the  company  in  respect  of  such  shares  as  shall  be 
vested  in  him  in  any  of  the  aforesaid  capacities  respectively  ;  but 
such  assignee  of  a  bankrupt  or  insolvent  debtor  shall  sell  and  dis- 
pose of  such  shares  in  manner  and  subject  to  the  provisions  here- 
inbefore expressed  and  contained  with  respect  to  the  sale  and 
transfer  of  shares ;  and  any  such  husband,  executor,  adminis- 
trator, or  legatee  *  as  aforesaid,  shall  be  at  liberty  either  to    *  685 
sell  and  dispose  of  the  shares  so  vested  in  him  in  like  man- 
ner and  subject  as  aforesaid,  or  at  his  option  to  become  a  member 
of  the  company  in  respect  of  such  shares  on  complying  with  the 
provisions  of  these  presents  as  next  hereinafter  in  that  behalf 
expressed. 

28.  That  the  husband  of  any  female  shareholder,  or  the  exec- 
utor, administrator,  or  legatee  of  a  deceased  shareholder,  who 
shall  be  desirous  of  becoming  a  member  of  the  company  in  respect 
of  the  shares  vested  in  him  in  any  of  such  capacities  respectively, 
shall  give  seven  days'  notice  in  writing  to  the  board  of  directors, 
at  the  banking-house  of  the  company,  in  Newcastle-upon-Tyne,  of 
such  his  desire  to  become  a  member  as  aforesaid,  in  which  notice 
shall  be  expressed  the  name  and  place  of  abode  of  the  person  giving 
the  same,  and  the  name  of  the  shareholder  in  whose  place  or  right 
he  claims,  and  the  number  of  shares  in  respect  whereof  he  is  desir- 
ous of  becoming  a  member ;  whereupon,  and  upon  otherwise  com- 
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plying  with  the  provisions  of  these  presents,  or  any  supplementary 
deed  or  deed  of  accession  thereto,  he  shall  be  admitted  and  be- 
come a  member  of  the  company  in  respect  of  such  shares,  and 
have  the  same  transferred  into  his  name  accordingly,  and  shall 
stand  and  be  personally  charged  with  the  duties  and  liabilities 
incident  to  the  ownership  of  the  same. 

29.  That  the  husband  of  any  female  shareholder,  or  the  exec- 
utor, administrator,  or  legatee  of  any  deceased  shareholder,  who 
shall  not,  under  the  provision  lastly  hereinbefore  contained,  elect 
to  become  a  member  of  the  company  in  respect  of  the  shares  vested 
in  him  in  any  such  capacity,  and  also  the  assignee  of  every  bank- 
rupt or  insolvent  debtor  possessing  shares,  shall  be  entitled 
*  636  to  receive  any  dividend  which  shall  have  become  *  due  on 
the  shares  so  vested  in  him  in  any  such  capacity  as  afore- 
said, before  his  title  to  the  same  shares  accrued ;  but  no  dividends 
which  shall  become  duo  on  the  same  shares  after  his  title  shall 
have  accrued  shall  be  payable  to  or  demandable  by  him  ;  but  shall, 
till  some  person  shall  have  become  a  member  of  the  company  in 
respect  of  the  same  shares,  remain  in  suspense,  and  shall  not  be 
paid  till  the  transfer  thereof  shall  be  completed,  and  the  new 
holder  thereof  shall  claim  the  same,  and  every  sale  or  transfer 
of  such  shares  shall  carry  with  it  and  entitle  the  purchaser  thereof 
to  the  dividends,  profits,  and  interest,  and  share  of  capital  and 
surplus,  or  guarantee  fund  in  respect  of  the  shares  transferred,  so 
as  to  close  all  the  right  and  interest  of  the  party  or  parties  making 
such  transfer  in  respect  of  such  transferred  shares. 

80.  That  in  case  any  person  in  whom  any  shares  shall  by  orig- 
inal subscription,  purchase,  marriage,  bequest,  representation,  or 
other  mode  of  acquisition  become  vested,  and  who  shall  not  have 
executed  these  presents  or  some  supplementary  deed,  or  deed  of 
accession  thereto,  shall,  for  six  calendar  months  after  notice  in 
writing  for  that  purpose,  neglect  or  refuse  to  execute  the  same 
deed  respectively,  it  shall  be  lawful  for  the  board  of  directors  to 
declare  the  shares  so  vested  in  such  person  so  neglecting  or  refus- 
ing, and  all  instalments  paid  thereon,  and  all  benefit  and  advantage, 
dividends  and  profits,  whatsoever  in  respect  thereof,  or  incident 
thereto,  to  be  forfeited  to  the  company  for  the  benefit  and  use  of 
the  continuing  shareholders  therein,  and  the  same  shall  be  forfeited 
accordingly. 

82.  That  every  person  in  whom  any  shares  shall  vest  by  transfer 
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or  otherwise,  and  who  previously  to  such  vesting  shall  have 
executed  the  deed  of  settlement,  and  *  who  shall  be  a  mem-  *  687 
ber  of  the  company  to  all  purposes  in  respect  of  any  other 
shares,  shall,  as  to  all  shares  so  vesting  in  him  as  aforesaid,  be 
considered  as  a  member  from  the  date  of  the  transfer  to  him,  or 
from  the  time  of  leaving  his  title  to  such  shares  in  the  banking- 
house  of  the  company,  or  proving  and  establishing  it  as  aforesaid, 
and  shall  not  be  required,  nor  shall  it  be  necessary  for  him  again, 
to  execute  the  deed  of  settlement. 

105.  That  in  every  case  in  which  any  notice  is  by  these  presents 
directed  to  be  given  or  sent  to  the  shareholders,  or  any  of  them, 
or  any  meeting  of  the  company  is  required  or  authorized  to  be 
convened,  the  same  shall,  unless  otherwise  expressed  or  provided 
for,  be  given,  sent,  or  convened  by  a  written  or  printed  letter  signed 
by  the  general  manager,  or  such  other  officer  for  the  time  being 
of  the  company  as  the  board  of  directors  shall  appoint  in  that 
behalf,  and  every  such  letter  shall  be  directed  to  the  person  or 
persons  to  whom  the  same  is  or  are  to  be  given  or  sent  at  his  or 
their  place  or  places  of  abode,  as  stated  in  the  shareholders'  regis- 
ter, pursuant  to  the  directions  hereinbefore  given,  and  shall  be 
forwarded  through  the  post-office,  and  shall  as  between  the  parties 
to  these  presents,  or  any  supplementary  deed  thereto,  be  fully 
effective  for  all  purposes  for  which  such  notice  is  required  to  be 
given  or  sent,  although  the  same  shall  not,  after  being  committed 
to  such  post-office,  reach  the  place  of  destination  of  such  notice, 
and  such  notices  shall  be  conclusive  on  every  party  to  whom  they 
shall  be  directed,  and  all  parties  claiming  under  them,  and  every 
such  notice  shall  to  all  intents  and  purposes  be  considered  to  have 
been  given  to  the  party  to  whom  the  same  shall  have  been  directed 
on  the  day  on  which  the  same  shall  be  committed  to  the  post-office 
as  aforesaid. 

110.  And  further,  each  and  every  of  them,  the  said  *  sev-  *  688 
eral  persons,  parties  hereto  of  the  first,  second,  third,  and 
fourth  parts  severally,  separately,  and  apart  from  the  o^ers  or 
other  of  them,  doth  hereby  for  himself  and  herself  respectively, 
and  his  and  her  respective  heirs,  executors,  and  administrators, 
and  as  to  and  concerning  only  the  acts,  deeds,  and  defaults  of 
himself  or  herself,  and  his  or  her  heirs,  executors,  and  adminis- 
trators, covenant,  declare,  and  agree  with  and  to  each  other,  and 
with  and  to  the  said  Wm.  Backhouse  the  younger  and  Thos. 
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MouDsey,  and  their  respective  executors  and  administrators,  tbat 
he  or  she,  the  covenantors  respectively,  shall  and  will  for  and  in 
respect  of  the  share  and  shares  by  him  or  her  originally  or  newlj 
acquired  in  the  capital  of  this  company,  being  and  remaining  part 
of  the  assets  of  the  covenantors,  observe,  perform,  fulfil,  and  keep 
all  the  covenants,  articles,  clauses,  stipulations,  and  agree^ientB 
(including  additions,  alterations,  variations,  aud  modifications  to 
be  made  in  pursuance  of  the  provisions  hereinbefore  contained), 
which  are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept 
by  him  or  her,  the  covenantor,  or  his  or  her  heirs,  executors,  or 
administrators  respectively,  in  respect  of  or  in  relation  to  8ucb 
share  or  shares  respectively  so  for  the  time  being  remaining  part 
of  his  or  her  assets,  and  according  to  the  true  intent  and  meaning 
of  the  same  covenants,  articles,  clauses,  stipulations,  and  agree- 
ments respectively,  and  that  the  covenantor  will  perform  aU  tl)e 
duties  of  a  director,  auditor,  or  trustee  of  the  company,  from  time 
to  time,  when  and  so  long  as  he  shall  be  appointed  to  and  accept 
such  ofiice  according  to  the  directions,  stipulations,  and  agreements 
herein  contained,  and  that  the  damages  and  costs  which  may  be 
recovered  from  time  to  time  under  this  covenant  shall  be  paid 
over  to  the  said  board  of  directors,  and  be  paid  over  by  them  for 
the   benefit  of   any  individual   or   individuals  entitled   thereto, 
and  if  no  person   or  persons  shall  be  entitled  thereto, 
*639    *  then  the  same  shall  be  applied  by  the  directors  as  part 
of  the  assets  of  the  company,  and  added  to  the  capital  of 
the  same,  and  belong  to  the  shareholders  thereof  respectively. 

On  or  before  the  5th  of  February,  1842,  Charles  Bragg,  of  New- 
castle-upon-Tyne, was  the  registered  proprietor  and  holder  of  150 
original  shares,  upon  which  51.  per  share  (being  the  amount  of  the 
two  first  calls  of  22.  10«.  each)  had  been  paid  up. 

On  the  5th  of  February,  1842,  Mr.  Bragg  gave  notice,  according 
to  the  terms  of  the  deed  of  settlement,  that  he  had  agreed  to  sell 
to  the  testator,  Joseph  Elder,  five  shares  and  145  shares  held  by 
him  in  the  capital  stock  of  the  company,  at  tlie  price  of  8/.  5».  per 
share,  and  requested  that  the  same  might  be  transferred  into  the 
testator's  name,  and  the  testator  duly  signed,  at  the  foot  of  the 
notices,  a  consent  to  become  the  purchaser  and  proprietor  of 
the  shares,  subject  to  the  rules  and  regulations  of  the  company. 

The  five  shares  were  transferred  to  the  testator  by  an  indenture, 
dated  the  5th  of  February,  1842,  and  made  between  Mr.  Bragg  of 
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the  first  part,  fhe  testator  of  the  second  part,  and  William  Back- 
house the  younger  and  Thomas  Mounsey,  as  trustees  of  the  com- 
pany, of  the  third  part,  and  thereby  Mr.  Bragg,  in  consideration  of 
41{.  5s.  to  him  paid  by  the  testator,  granted,  assigned,  and  trans- 
ferred to  the  testator,  his  executors,  administrators,  and  assigns, 
all  those  fire  shares  of  him,  Charles  Bragg,  of  and  in  the  capital 
stock  of  the  company,  then  standing  in  lus  name  in  the  books 
thereof,  with  all  dividends,  interest,  profits,  proceeds,  benefits,  and 
advantages,  incident  to  or  arising  from  the  shares,  to  hold  unto 
the  testator,  his  executors,  administrators,  or  assigns,  sub- 
ject *  to  the  covenants,  provisos,  declarations,  articles,  stipu-  *  640 
lations,  regulations,  and  agreements  contained  in  the  said 
or  any  future  or  supplemental  subsisting  deed  of  settlement  of  the 
company.  And  the  testator,  for  himself  and  his  heirs,  executors, 
and  administrators,  covenanted  with  William  Backhouse  the 
younger  and  Thomas  Moimsey,  their  successors,  executors,  admin- 
istrators, and  assigns,  that  he,  the  testator,  would  from  time  to 
time,  and  at  all  times  thereafter,  in  respect  of  the  shares  thereby 
assigned,  pay  all  instalments  and  sums  of  money  then  due,  or 
thereafter  to  become  due,  thereon,  and  also  perform,  fulfil,  and 
keep  all  and  every  the  covenants,  stipulations,  provisions,  and 
regulations  for  the  time  being,  affecting,  or  intending  to  afifect, 
holders  of  shares  in  the  company. 

The  deed  was  executed  by  Charles  Bragg  and  the  testator.  In 
the  margin  of  it,  a  consent  to  the  transfer  was  signed  by  two  of 
the  directors  of  the  banking  company  (as  required  by  the  deed  of 
settlement).  With  respect  to  the  other  145  shares,  a  consent  to 
the  transfer  of  them  from  Mr.  Bragg  to  the  testator  was  duly  signed 
by  two  of  the  directors  of  the  company  in  the  margin  of  the  notice. 
And  shortly  after  the  execution  of  the  two  notices,  and  of  the  deed 
of  transfer,  the  150  shares  were  transferred  in  the  shardiolders' 
registry  book  of  the  company  from  the  name  of  Mr.  Bragg  into 
the  name  of  the  testator,  in  whose  name  the  same  had  ever  since 
been  and  still  were  standing. 

On  the  24th  of  February,  1846,  the  testator  purchased  from  one 
Richard  Pengilly  100  more  shares,  whidi  were  duly  transferred 
in  the  shareholders'  registry  book  from  flie  name  of  Richard  Pen*- 
gQly  into  the  name  of  the  testator,  in  whose  name  the  same  had 
ever  since  been  and  still  were  standing. 
*  From  the  times  when  the  testator  became  possessed  of   *  641 
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the  250  shares  to  the  day  of  his  death,  he  regulaxly  received  tlie 
dividends  thereon. 

On  the  8th  of  December,  1847,  the  testator  died. 

Shortly  afterwards,  an  administration  suit  was  instituted  by  the 
residuary  legatee  against  the  testator's  executors.    * 

On  the  1st  of  September,  1848,  a  call  of  51.  was  duly  made  in 
respect  of  every  share  held  in  the  bank  on  the  proprietors  of 
shares,  and  a  notice  dated  sixth  of  the  same  month  was  served 
upon  each  of  the  proprietors  of  shares  in  the  company  to  pay  the 
call. 

By  the  decree  in  the  cause  made  on  the  22d  of  December,  1848, 
the  usual  reference  was  directed  to  the  Master  to  take  an  account 
of  the  testator's  debts.  Under  this  decree,  the  appellant  claimed 
to  prove  for  12502.,  being  the  amount  of  the  call  of  52.  upon  the 
testator's  shares. 

On  the  80th  of  April,  1849,  the  petitioner's  claim  came  on  for 
hearing  before  Master  Dowdeswell,  who  reserved  judgment,  and  on 
the  9th  of  May  following  allowed  the  claim.  The  case  was  after- 
wards reargued  before  Master  Humphry,  the  successor  of  Master 
Dowdbbwell,  and  the  claim  was  disallowed ;  whereupon  the  appet 
lant  presented  the  petition  from  the  dismissal  of  which  he  now 
appealed. 

A  preliminary  objection  was  taken  to  the  form  of  the  application 
by  way  of  petition,  but  was  waived. 

Mr.  Malins  and  Mr.  Totter  supported  the  appeal. 

*  642       *  Mr.  Lee  and  Mr.  Eislop  Clarke,  for  the  plaintiff  (the 
residuary  legatee),  opposed  it. 

Mr.  W.  2>.  Lefvis  also  opposed  it  on  behalf  of  the  executors. 

Tlie  nature  of  the  arguments  appears  sufficiently  from  the  judg- 
ments. 

The  following  cases  were  referred  to :  Say  v.  WUUmghby^  (a) 
Gauthwait^s  Case,  (6)  Tanner^e  Case^  (c)  Straffon*s  Executon^ 

(a)  10  Hare,  242. 

(6)  8  De  G.  &  Sm.  258;  3  M.  &  G.  187. 

(e)  5  De  G.  &  Sm.  182. 
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Casej  (a)  CrosfielcTs  Casey  (6)  Birkenhead^  Lancashire^  and  Ches- 
hire Railway  Company  v.  Cotesworthy  (<?)  Oreenwood  v.  Tay- 
loTy  (d)  Mason  v.  Bogg^  (e)  Ness  v.  Armstrong y  (^)  JVew  v. 
AngcLs.  (A)  , 

Trite  Lord  Justice  Turner.  —  This  was  a  petition  presented  by 
the  registered  public  officer  of  the  Northumberland  and  Durham 
District  Banking  Company  praying  that  the  Master  might  review 
his  report,  by  which  he  found  that  the  petitioner  was  not  a  credi- 
tor of  the  estate  of  Mr.  Josh.  Elder,  and  the  petition  was  dismissed 
by  the  Vice-chancellor.  It  is  to  be  observed  that  the  case  does 
not  come  before  the  Court  in  its  regular  course ;  and  I  make  the 
observation  because  it  is  very  inconvenient  to  have  matters  of  this 
description  brought  before  the  Court  by  petition,  instead  of  the 
ordinary  form  in  which  such  matters  have  been  hitherto  brought 
under  its  consideration. 

•  The  first  question  is  how  the  claim  which  the  petitioner  *  648 
asserts  against  the  estate  of  Josh.  Elder  has  arisen.  It 
appears  that  a  banking  company  was  established  by  a  deed  of  setr 
tlement  of  the  1st  July,  1836,  to  some  of  the  provisions  of  which 
it  will  be  necessary  hereafter  to  refer.  On  the  8th  February, 
1842,  the  testator,  Mr.  Elder,  purchased  150  shares  in  the  com- 
pany, of  which  five  shares  were  transferred  to  him  by  a  deed  stated 
in  the  petition  to  have  been  made  between  the  owner  of  the  shares, 
Mr.  Bragg,  of  the  first  part,  the  testator  of  the  second  part,  and 
Mr.  Backhouse,  Jr.,  and  Mr.  Mounsey,  the  trustees  of  the  banking 
company,  of  the  third  part,  and  by  which  deed  Mr.  Bragg,  in  con- 
sideration of  412.  bs,  paid  by  Elder,  assigned  five  shares  in  the 
capital  stock  of  the  company  to  Elder,  "  subject  to  the  covenants, 
provisions,  declarations,  and  agreements  contained  in  the  said  or 
any  future  or  supplemental  subsisting  deed  of  settlement  of  the 
said  company,"  and  Elder  by  that  deed  covenanted  with  Back- 
house and  Mounsey,  the  trustees  of  the  company,  that  he.  Elder, 
would  from  time  to  time,  and  at  all  times  thereafter,  in  respect  of 
the  said  shares  thereby  assigned,  pay  all  instalments  and  sums  of 
money  then  due  or  thereafter  to  become  due  thereon,  and  also  per- 

(a)  4  De  G.  &  Sm.  256 ;  1  De  G.,  M.  &  G.  576. 

(6)  4  De  G.  &  Sm.  33S ;  2  De  G.,  M.  &  G.  128. 

(c)  5  Exch.  226.  (e)  2  M.  &  C.  443.         (A)  S  Exch.  805. 

(<Q  1  Buss.  &  M.  185.        Ig)  4  Exch.  21. 
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fonn,  fulfil,  and  keep  all  and  every  the  corenants,  provisions,  and 
regulations  for  the  time  being  affecting  or  intended  to  affect 
holders  of  shares  in  the  said  company.  That  instrument  operated 
as  a  transfer  of  five  shares  in  the  company,  and  it  contained  a  cov- 
enant by  Mr.  Elder  to  observe  the  provisions  of  the  deed  of  settle- 
ment, so  far  as  respected  those  five  shares.  The  remaining  145 
of  the  150  purchased  by  Elder  were  not  transferred  to  him  by 
deed,  but  (in  conformity,  as  I  presume,  with  the  usual  course  of  the 
company's  proceedings)  the  vendor  Bragg  gave  notice  that  he  had 

agreed  to  sell  to  Elder  the  145  shares  at  so  much  per  share, 
*  644    and  requested  that  they  might  *  be  transferred  to  the  name 

of  Mr.  Elder,  who  signed  his  consent  to  become  the  pur- 
chaser and  proprietor  of  those  shares,  subject  to  the  rules  and 
regulations  of  the  banking  company  then  existing,  and  the  notice 
having  been  assented  to  by  a  memorandum  signed  at  the  foot 
thereof  by  two  of  the  directors  of  the  banking  company,  the  145 
shares  were  transferred  into  Mr.  Elder's  name.  A  similar  trans- 
action afterwards  took  place  in  February,  1846,  by  which  Mr. 
Elder  purchased  of  another  party  100  more  shares,  and  he  was 
entered  on  the  register  as  holder  of  all  these  shares,  and  received 
the  dividends  upon  them  up  to  the  time  of  his  death,  which  oc- 
curred on  the  8th  December,  1847.  A  call  of  51.  upon  those  shares 
was  made  in  September,  1848,  and  the  question  now  arises  whether 
his  estate  is  liable  for  that  call. 

It  is  first  said  on  the  part  of  the  respondents  that  Elder  never 
did,  in  fact,  become  a  shareholder  in  this  concern.  That  point 
was  raised  by  Mr.  Clarke  in  his  argument,  and  was  rested  on  the 
23d  and  32d  articles  of  the  deed. 

[His  Lordship  read  these  clauses,  and  then  proceeded.] 

The  regulations  of  this  company,  therefore,  so  far  as  they  appear 
before  us,  do  not  absolutely  require  the  execution  of  a  deed  for  the 
purpose  of  constituting  a  purchaser  of  shares  the  owner  of  the 
purchased  shares ;  for  the  words  of  the  23d  clause  are,  ^^  and  ereiy 
purchaser  or  transferee  of  shares  shall,  in  respect  thereof,  when 
required  by  the  directors,  execute  these  presents  or  some  supple- 
mentary deed."  It  is  not  therefore,  as  it  seems  to  me,  incumbent 
on  a  purchaser  of  shares  to  execute  a  deed  until  he  be  required  to 
do  so.  From  all  that  can  be  collected  (and  nothing  has  been  said 
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to  fhe  contrary),  the  course  taken  in  the  present  case 
*  is  one  that  has  been  adopted  in  all  other  cases  of  transfers  *  645 
of  shares.  The  transfer  is  taken  upon  a  limited  number  of 
shares,  and  the  transferee  becomes  registered  owner  of  the  other 
shares,  which  are  not  the  subject  of  a  deed  of  transfer.  Mr.  Elder, 
therefore,  must  be  considered  to  have  become  the  owner  of  these 
shares. 

But  then  it  is  argued  that  assuming  Mr.  Elder  to  hare  become 
the  owner  of  the  shares,  his  executors  are  not  liable  in  respect  of 
the  call  which  was  made  after  his  death,  and  Mr.  Lewis  has  rightly 
directed  our  attention  on  this  point  to  Qauihwaite^s  Case,  (a) 
However,  I  take  it  to  be  clear  that  every  executor  must  be  liable 
upon  the  contracts  which  have  been  entered  into  by  his  testator, 
whether  the  words  executors  or  administrators  are  contained  in 
the  contract  or  not ;  and  the  question  therefore  is,  whether  upon 
the  contract  entered  into  by  the  testator  he  did  or  did  not  contract 
for  the  payment  of  the  52.  per  share  called  after  his  death.  Now 
the  liability  in  this  respect  depends  upon  the  17th  article  of  this 
deed.  It  appears  that  on  the  company  being  formed  there  was  21. 
10«.  to  be  paid  in  the  first  instance,  on  the  deed  being  prepared, 
and  21.  10«.  more  within  a  limited  time,  making  52.  per  share ; 
and  as  to  the  remaining  5/.  the  deed  contained  this  provision. 

[His  Lordship  read  the  17th  article.] 

It  was  said,  in  the  course  of  the  argument,  that  the  proper 
course  to  have  been  taken  by  the  directors  of  the  company  was  to 
have  enforced  the  forfeiture  of  the  shares.  But  the  power  given 
under  this  clause  to  the  directors  is  to  sue  for  the  calls,  and  also, 
if  they  shall  think  fit  (and  not  otherwise),  to  enforce  the 
forfeiture  of  the  shares.  *  It  was  therefore  not  imperative  *  646 
upon  the  directors  to  enforce  the  forfeiture. 

Another  argument  was,  that  the  power  given  by  the  deed  is  to 
call  for  and  require  payment  by  each  and  every  shareholder,  and 
that  the  deed  requires  notice  to  be  given  to  each  shareholder,  with 
which  requisition  it  was  not  possible  to  comply,  because  Mr.  Elder 
(being  dead)  was  not  a  shareholder  when  the  call  was  made.  But 
tliiB  depends  upon  the  meaning  of  the  term  ^'  shareholder  "  in  the 

(a)  3  De  6.  ft  S.  268;  3  M.  A  G.  187. 
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deed.  And  the  definition  wbich  the  deed  gives  of  the  term  is  this: 
"  Whenever  the  expressions  '  shareholders '  and  *  members '  are 
used,  they  shall  respectively  be  held  to  mean  proprietors  or  owners 
of  shares  or  of  an  interest  in  the  capital  and  joint  stock  for  the 
time  being  of  the  said  copartnership  bank." 

It  was  attempted  to  meet  this  difficulty  by  saying  that  the  exec- 
utors were  not  proprietors  or  owners  of  any  share  or  interest  in 
the  company,  and  the  27th  article  of  the  deed  of  settlement  was 
relied  upon. 

[His  Lordship  read  it.] 

Now  it  is  true  that  this  article  provides  that  the  executors  shall 
not  be  members  of  the  company  except  under  certain  conditions ; 
but  when  we  examine  the  other  provisions  of  the  deed  we  see  that 
an  executor  of  a  deceased  shareholder  is  contemplated  throughout 
the  deed  as  being  the  holder  of  the  shares  in  the  company,  though 
he  is  placed  in  the  position  of  not  having  all  the  rights  which 
belong  to  an  owner  of  shares.  The  vesting  of  the  shares  in  him 
is  in  terms  spoken  of  as  a  consequence  of  the  death  of  his  testator. 
It  is  indeed  the  necessary  effect  of  the  contract  unless  there  be 

some  stipulation  to  the  contrary.  The  shares  are  part  of 
*  647    the  personal  estate  of  the  testator  at  the  time  *  of  bis  deatii. 

By  law  they  vest  in  the  executors  unless  the  contract  be 
such  that  the  interest  of  the  testator  and  that  of  his  estate  is  de- 
stroyed by  his  death,  or  unless  the  deed  has  provided  that  tiie 
usual  legal  consequences  of  the  contract  shall  not  take  place.  The 
deed  might  perhaps  have  excluded  the  application  of  the  general 
rule  of  law  by  providing  that  there  should  be  no  interest  passing 
to  the  executor.  But  has  it  done  so  ?  It  is  clear  that  it  has  not, 
because  the  12th  article  provides  that  there  shall  be  no  right  of 
survivorship. 

[His  Lordship  read  it.] 

It  is  clear,  therefore,  that  this  deed  does  not  exclude  the  applica- 
tion of  the  general  law  that  the  shares  shall  vest  in  the  executors ; 
but  on  the  contrary  provides  that  the  shares  shall  vest  in  the 
executors  or  administrators  of  each  testator  or  intestate  who  shall 
die  proprietor  of  a  share  in  the  concern. 
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It  has  been  argued  that  the  decisions  which  have  been  cited  as 
to  contributories  under  the  Joint-stock  Companies  Winding-up 
Acts,  do  not  apply  to  the  present  case,  because  in  the  cases  in  which 
those  decisions  were  pronounced  the  executors  had  done  some  acts 
creating  a  liability. 

But  in  Straffon^s  Executor9*  Case  the  question  of  liability  de- 
pended on  the  deed  itself;  for  the  executors  had  done  no  act  what- 
ever to  Test  the  shares  in  themselves,  or  render  themselves  liable  as 
partners  ultra  the  deed ;  yet  Lord  St.  Leonards,  without  difficulty, 
held  that  they  were  to  be  considered  as  shareholders  in  the 
concern. 

NeB9  y.  Armstrong  (a)  and  Ness  v.  Angas  (V)  have 
*  also  been  referred  to ;  but  Lord  St.  Leonards,  in  delirer-  *  648 
ing  his  judgment  in  StrafforCs  Executors*  Case,  (^6)  speaks 
thus  of  those  cases :  ^^  Those  cases,  however,  are  also  distinguish- 
able; they  depend  upon  a  particular  Act  of  Parliament,  which, 
though  referring  to  equitable  as  well  as  legal  liabilities,  does  not 
furnish  any  particular  remedy  for  equitable  liabilities ;  and,  there- 
fore, a  man  cannot  be  proceeded  against  by  a  scire  facias  under 
the  particular  provision  of  that  Act,  unless  it  can  be  shown  that 
he  is  legally  liable  as  a  member."  I  think  the  distinction  thus 
laid  down  perfectly  well  founded. 

We  have  been  very  much  pressed,  upon  the  part  of  the  respon- 
dents, to  suspend  our  decision  upon  the  case  until  we  should  have 
the  assistance  of  a  common  law  Judge  upon  the  subject.  No 
doubt  the  power  given  us  by  the  Act  of  Parliament  to  call  in  such 
assistance  is  of  great  value  ;  but,  at  the  same  time,  it  is  the  duty, 
I  think,  of  this  Court,  not  to  call  in  the  aid  of  common  law  Judges 
unless  there  is  reasonable  doubt  upon  the  point  raised  for  con- 
sideration. I  cannot  say  that  in  this  case  I  have  any  doubt,  and 
my  learned  brother  entirely  concurs  with  me.  The  order  therefore 
must  be  reversed,  and  the  Master  must  review  his  report. 

The  Lord  Justice  Knight  Bruce.  —  I  concur  in  what  has  been 
said.  There  must  be  a  declaration  that  the  petitioner  has  a  claim 
upon  the  estate  of  the  testator  in  respect  of  the  call  in  the  petition 
mentioned,  and  with  that  declaration  the  matter  must  be  referred 
back  to  the  Master  to  review  his  report. 

(a)  4  Ezch.  21.        (6)  8  Exch.  805.        (e)  1  De  G.,  M.  &  6.  589. 
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1853.    March  7.    Before  tbe  Lobds  Justiobs. 

A  testator  gave  hifl  residuary  real  and  personal  estate  upon  trust  for  his  wife  far 
life,  and  after  her  death  upon  trusts  for  the  testator^s  issue,  with  ezecutoiy 
trusts  for  his  sister  and  her  issue,  and  in  default  of  such  issue  of  himself  snd 
his  said  sister,  **  or  upon  their  total  ezttncdon  under  twenty-one  years  old/ 
he  bequeathed  the  said  residuary  estate  unto  his  first  cousins  by  the  mothei^ 
side,  and  the  issue  of  such  of  them  as  might  happen  to  be  dead  per  9Hrpe$, 
and  to  their  heirs,  executors,  administrators,  and  assigns  for  ever  as  tenanti 
in  common,  and  not  as  joint  tenants :  ^^  HM,  — 

1.  That  the  gift  to  the  cousins  was  not  too  remote.* 

2.  That  it  was  not  a  gifit  to  a  dass  to  be  ascertained  at  a  future  period,  but  thit 

the  first  cousins  ex  parte  maUmd  living  at  the  testator^  death  took  vested 
interests  liable  to  be  divested  to  the  extent  required  to  let  in  other  first 
cousins  bom  before  the  period  of  distribution.' 

8.  That  the  shares  of  first  cousins  who  died  before  the  period  of  distribntioii, 
leaving  no  issue,  were  not  divested,  but  went  to  their  real  and  personal  rep- 
resentatives.' 

4.  That  the  share  of  a  first  cousin  who  died  before  the  period  of  distributioo, 
leaving  children,  went  to  those  children. 

The  question  in  this  case,  which  came  on  to  be  heard  originally 
before  their  Lordships,  turned  upon  the  construction  of  the  will 
of  Robert  Henshaw  dated  17th  May,  1779,  which  (after  devis- 
ing and  bequeathing  the  testator's  real  and  personal  estate  to 
trustees,  upon  trust  for  his  wife  Mary  Henshaw  for  life,  subject  to 
certain  trusts  for  raising  portions  for  his  children)  proceeded  as 
follows :  ^'  And  from  and  after  the  death  of  my  said  wife,  I  give, 
devise,  and  bequeath  all  and  singular  the  said  messuages,  lands 
tenements,  hereditaments,  and  premises,  real  and  personal  estate, 
whatsoever  and  wheresoever,  and  every  part  thereof,  unto  such  of 
my  children  as  shall  be  then  living,  and  the  issue  of  such  of  them 
as  may  happen  to  be  dead,  in  such  parts,  shares,  and  proportions 
as  my  said  wife,  if  living,  shall,  by  any  deed,  Ac,  give,  limit, 
direct,  or  appoint  the  same ;  and  for  want  of  such  deed,  will,  or 
appointment,  then  in  trust  for  my  said  children,  equally  to  be 

(a)  Ex  rdatione  Mr.  Cadman  Jones. 
>  See  Stuart  o.  Cockerell,  L.  R.  5  Ch.  Ap.  713. 
*  2  Jarman  Wills  (dd  Eng.  ed.),  143,  144. 
»  2  Jarman  Wills  (Sd  Eng.  ed.),  144. 
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divided  between  them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  per  stirpes  and  not  per 
capita.  But  in  case  *  I  shall  have  no  child  or  children  *  650 
living  at  the  time  of  mj  decease,  or  in  case  thej  shall  all 
die  before  attaining  their  respective  ages  of  twenty-one  years,  then 
I  give  onto  mj  said  wife,  Marj  Henshaw,  the  sum  of  20002. 
absolatelj  to  her  own  use ;  and  I  also  give,  devise,  and  bequeath 
the  same  messuages,  lands,  tenements,  hereditaments,  and  prem- 
ises, real  and  personal,  and  everv  part  thereof,  to  mv  said  wife, 
Mary  Henshaw,  and  h;r  assigns,  for  and  during  the  term  of  he; 
natural  life ;  and  from  and  after  her  death  I  give,  devise,  and 
bequeath  the  same,  and  every  part  thereof,  unto  and  to  the  use  of 
my  sister,  Elizabeth  Henshaw,  and  to  such  of  the  issue  of  her 
body  lawfiiUy  to  be  begotten  as  she  shall  by  deed  or  will  give  the  same 
unto ;  and  in  default  of  such  appointment,  then  share  and  share 
aUke,  per  stirpes^  and  not  per  capita,  and  to  their  issue  ;  and  in 
de&ult  of  such  issue  as  aforesaid  of  myself  and  my  said  sister,  or 
«pon  Iheir  total  extinction  under  twenty-one  yeLs  old,  I  giyo, 
devise,  and  bequeath  the  same  and  every  part  thereof  unto  my 
first  cousins  by  my  mother's  side,  and  the  issue  of  such  of  them 
as  may  happen  to  be  dead,^6r  stirpes,  and  to  their  heirs,  executors, 
administrators,  and  assigns  for  ever,  as  tenants  in  common,  and 
not  as  joint  tenants,  subject  to  and  chargeable  with  the  several 
legacies  and  sums  of  money  hereinafter  given/'  The  testator 
then  gave  legacies  to  his  wife's  two  brothers  and  three  sisters  (who, 
with  the  testator's  wife,  were  all  first  cousins  of  the  testator  by 
his  mother's  side),  and  declared  that  the  legacies  were  given  upon 
a  condition  thus  expressed, ''  that  I  and  my  said  sister,  Elizabeth 
Henshaw,  shall  both  die  without  issue ;  for  in  case  I  or  my  said 
sister  shall  leave  any  issue  behind  me  or  her  at  the  time  of  our 
respective  deaths,  or  in  ventre  sa  mire,  who  shall  live  to  attain  the 
age  of  twenty-one  years,  then  I  revoke  and  make  void  all  and 
every  the  said  last-mentioned  legacies  and  sums  of  money." 

*  The  testator  died  in  1781,  leaving  no  issue.    His  sister,    *  651 
Elizabeth  Henshaw,  died  in  1800,  unmarried.    The  testa- 
tor's widow  died  in  1884. 

The  testator  had  at  his  death  fourteen  first  cousins  on  his 
mother's  side,  of  whom  his  wife  was  one.  No  first  cousin  was 
bom  after  his  death.  Three  of  them  died  without  issue  in  the  life- 
time of  his  sister ;  seven  more  died  without  issue  in  the  lifetime  of 
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the  widow ;  another,  Mrs.  Spilsbury,  died  in  the  widow's  lifetime, 
leaving  children;  and  the  other  two  survived  the  widow.  The 
plaintiffs  had  purchased  the  interests  of  the  two  cousins  who  sur- 
vived the  widow,  and  of  the  children  of  Mrs.  Spilsbury,  and  thej 
now  claimed  the  whole  residuary  estate.  The  Attorney-General 
was  made  a  party,  because  the  heir-at-law  could  not  be  found. 

Mr.  Bolt  and  Mr.  Sidney  Smithj  for  the  plaintiffs.  —  The  qnee- 
tion  is,  whether  the  class  is  to  be  ascertained  at  the  death  of  the 
testator,  or  of  his  sister,  or  of  the  widow.  We  contend  that  the 
gift  is  to  the  first  cousins  who  are  living  at  the  death  of  the  widow, 
and  the  issue  of  such  first  cousins  as  died  before  that  time  leaving 
issue.  It  may  be  that  this  is  not  the  rule  of  construction  as  to  a 
gift  to  children ;  but  the  rule  in  that  case  only  applies  where  the 
testator  shows,  by  the  form  of  his  gift,  that  he  has  in  view  the  pa- 
rental relation.  It  would  be  very  inconvenient  to  apply  the  same 
rule  to  a  numerous  and  remote  class  like  cousins,  comprehending 
a  number  of  families.  The  cases  as  to  next  of  kin  depend  on  tiie 
fact  that  ^'  next  of  kin  "  is  a  technical  expression,  which,  like 
*'  heirs  of  the  body, "  needs  a  strong  context  to  control  it.  Here 
there  is  nothing  to  control  the  natural  meaning  of  the  words  which 
naturally  apply  to  a  class  to  be  ascertained  at  the  period  of 
*  652  distribution.  *  Miller  v.  Eaton^  (a)  Butler  v.  BtuhnelL  (b) 
This  would  be  the  sound  construction,  if  the  gift  had  ended 
with  ^'  first  cousins  on  my  mother's  side  ; "  but  tlie  words  which 
follow  and  refer  to  the  death  of  cousins  in  the  widow's  lifetime 
leave  no  doubt  upon  it. 

Mr.  Molina  and  Mr.  BaggcMay^  for  the  parties  claiming  under 
several  of  the  cousins  who  died  in  the  widow's  lifetime.  —  Where 
there  is  a  gift  to  one  for  life,  then  to  a  class,  the  general  rule  is, 
that  all  persons  answering  to  the  description  of  the  class  at  the 
testator's  death  take  vested  interests.  The  fact  that  the  gift  to  the 
class  is  contingent  does  not  alter  the  rule.  Bird  v.  Ludde^  (e) 
Stert  V.  JPlatel,  (d)  Oundry  v.  Pinniger.  (e)  The  construction 
contended  for  by  the  plaintiffs  is  inconvenient,  as  it  would  make 

(a)  Cooper,  272.  (6)  8  M.  &  K.  282. 

(e)   8  Hare,  301 ;  and  see  Fhilps  v.  Evans,  4  De  G.  &  Sm.  188. 
(d)  6  Bing.  N.  C.  434. 
,  (e)  1  De  O.,  M.  &  6.  602 ;  and  see  Boulton  v.  Beard,  anUt  p.  608. 
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the  gift  contingent  till  the  widow's  death.  There  are  no  words  in 
the  gift  pointing  to  the  ascertainment  of  a  class  at  a  future  period. 
When  the  testator  meant  that,  he  said  so,  as  in  the  gift  to  his  own 
children.  The  limitation  to  the  issue  is  intended  to  guard  against 
lapse,  and  is  merely  substitutionary. 

Mr.  H.  Cadman  JoneB^  for  the  personal  representative  of  two 
cousins  who  died  without  issue  in  the  widow's  lifetime,  and  one  of 
whom  survived  the  sister.  —  The  first  part  of  the  clause  taken 
alone  would  primd  fade  give  vested  interests  to  all  cousins 
living  at  the  *  testator's  death.  Middleton  v.  Messenger ,  (a)  *  658 
a  case  in  which  the  argument  of  inconvenience  urged  by 
the  plaintiffs,  would  apply  as  much  as  here.  That  the  gift  is  to 
take  efiect  on  a  contingency,  does  not  alter  the  rule.  Bird  v. 
Luekie.  (h)  Then,  do  the  words  as  to  issue  alter  it  ?  Tliey  can- 
not do  so ;  fpr  '^  them  "  is  referential,  and  shows  that  the  parents  of 
the  issue  who  were  to  take  were  themselves  included  in  the  objects 
of  the  gift.  In  Qray  v.  Garmany  (c)  there  were  similar  words  of 
reference.  The  gift  to  the  issue  is  substitutionary ;  and,  there 
being  no  issue,  the  original  gift  remains  undivested.  Hervey  v. 
M^Laughlin^  (d)  Salisbury  v.  Petty,  (e)  If,  however,  the  class  is 
to  be  ascertained  in  future,  it  shpuld  be  at  the  death  of  the  sister  ; 
for  the  contingency  which  was  immediately  present  to  the  testator's 
mind  when  he  made  the  gift  to  the  cousins  was  death  and  failure 
of  issue  of  the  sister. 

Mr.  Sandys^  for  the  personal  representative  of  the  widow,  con- 
tended that  the  gift  over  after  the  limitations  to  the  sister  and  her 
issue  was  void  for  remoteness,  as  to  the  personal  estate.  If  not, 
the  shares  of  the  cousins  vested  at  the  death  of  the  testator,  and 
the  limitations  over  in  favour  of  their  issue  having  failed,  the  shares 
of  those  who  died  without  issue  in  the  widow's  lifetime  were  undis- 
posed of.  At  all  events,  the  widow  was  entitled  to  a  share  as  first 
cousin,  though  she  was  tenaht  for  life. 

Mr.  Wiekensy  for  the  Attorney-General. 

Mr.  jRolty  in  reply. 

\a)  6  Ves.  186. 

(6)  8  Hare,  301 ;  and  see  Fhilps  «.  Evans,  4  De  6.  &  Sm.  188. 
(c)  2  Hare,  268.  (d)  1  Price,  264.  (e)  8  Haie,  86. 
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•  664       *  The  Lord  Justice  Knight  Bbuce. — The  testator  in 

this  case,  neither  at  the  time  of  making  his  will  nor  at  any 
time  afterwards,  had  any  issue*  His  sister  survived  him,  but  died 
without  having  ever  married ;  and  she  was  survived  by  the  testa- 
tor's widow,  who  recently  died.  Applying  my  observations  to  that 
state  of  things,  and  looking  at  every  word  of  this  will  from  b^in- 
ning  to  end,  —  that  is,  not  only  at  the  passages  immediately  relate 
ing  to  the  gift  with  which  we  are  now  dealing,,  but  at  those  also 
which  immediately  relate  to  the  postponed  legacies, — I  think, 
whatever  be  the  construction  of  the  gift  to  the  testator's  first  cousins 
in  other  respects,  it  was  not  void  for  remoteness,  either  as  to  tiie 
real  or  personal  estate  of  the  testator,  but  fell  within  the  rules  of 
law. 

The  next  question  is  as  to  the  meaning  of  the  gift  "  to  my  first 
cousins  by  my  mother's  side,  and  the  issue  of  such  of  them  as  may 
happen  to  be  dead,  per  ttirpesj  and  to  their  heirs,  executors,  ad- 
ministrators, and  assigns  for  ever,  as  tenants  in  common."  There 
may  be  room  for  doubt,  or  at  least  for  reasonable  argument,  as  to 
what  tlie  testator  meant  by  those  words  ;  but  there  is  not  sufficient 
strength  in  the  expressions  to  warrant  the  Court,  in  my  opinion,  in 
departing  from  that  which  is  presumptively  the  meaning;  namely, 
that  it  comprehends  all  persons  who  answer  the  description  of  first 
cousins  on  the  mother's  side,  either  at  the  death  of  the  testator  or 
afterwards,  before  the  period  of  distribution,  which  period  here 
has  happened  to  be  the  death  of  the  widow.  I  think  that,  as  in 
Walker  v.  Shore^  (a)  and  various  other  cases  before  and  after, 
the  effect  of  those  words,  "  my  first  cousins  by  my  mother's  side," 
if  standing  alone,  would  be  to  give  title  to  all  the  first  cousins 
on  the  mother's  side  to   participate,  whether    consisting 

*  655    *  only  of  those  living  at  the  death  of  the  testator,  or  con- 

sisting of  those  and  any  who  might  be  added  to  them  by 
subsequent  births  before  the  period  of  distribution,  which  subse- 
quent births  did  not  happen  in  the  present  case.  There  is  not 
sufficient  to  limit  them  to  such  cousins  only  as  should  be  living  at 
the  period  of  distribution. 

Then  comes  the  question,  of  some  difficulty,  as  to  the  meaning 
of  the  words,  '^  and  the  issue  of  such  of  them  as  shall  happen  to 
be  dead ; "   words  which,  in  my  view  of  the  will,  can  only  apply 

(a)  16  Ves.  122. 
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to  one-foarteenth  share,  there  having  been  only  one  of  the  fourteen 
consinB  who  died  before  the  death  of  the  widow  leaving  issue.  I 
understand  the  record  to  be  so,  that  this  question  cannot  be  decided 
at  the  present  stage  of  the  proceedings.  The  decree  will  therefore 
keep  it  open. 

I  need  hardly  add  that,  whatever  in  some  instruments  may  be 
the  meaning  to  be  ascribed  to  the  term  ^'  first  cousin,"  in  this 
particular  will  the  testator  himself  has  shown  that  he  intends 
by  that  term  only  the  children  of  uncles  and  aunts  simply  and 
strictly. 

Thb  Lobd  Justice  Tubneb.  —  I  concur  in  the  view  which  has 
just  been  stated.    I  think  the  testator  clearly  intended  that,  in 
the  event  of  the  death  of  his  sister  leaving  no  issue,  the  corpus 
of  the  property  in  which  she  was  to  have  a  life  interest  was  to  go 
to  his  first  cousins.    I  collect  that  intention  from  his  having  given 
legacies  to  certain  of  his  first  cousins,  on  condition  only  that  he 
and  bis  sister  should  both  die  without  leaving  issue.    I  think  that, 
on  the  reasonable  construction  of  the  will,  the  gift  of  the  residue 
is  subject  to  the  same  condition  as  these  legacies  are.     An  argu- 
ment was  attempted  to  be  derived  from  the  gift  of  legacies 
to  several  *  of  the  first  cousins,  as  importing  that  they  were    *  656 
not  intended  to  take  the  residue.    The  persons,  however, 
to  whom  these  legacies  are  given  are  only  some  of  the  first  cousins ; 
and  the  gift  of  legacies  does  not  show  that  those  living  at  the  tes- 
tator's death  are  not  to  take  the  residuary  estate. 

It  was  also  argued,  that  the  rule  which  applies  to  bequests  to 
children,  and  by  which  after-bom  children  are  let  in,  does  not 
apply  to  a  bequest  to  first  cousins.  The  argument  was  not  sup- 
ported by  authority;  and  I  do  not  see  by  what  we  are  to  be 
guided,  if,  in  the  case  of  a  gift  to  a  class  of  relations,  that  which 
is  held  a  wise  rule  with  regard  to  one  grade  of  relationship  is  not 
to  be  so  held  with  regard  to  another.^ 

Another  argument  was  attempted  to  be  founded  on  the  words  of 
fiitority  occurring  in  the  bequest ;  and  it  was  said  that  those  words 
import  futurity  in  the  gift.  No  doubt  words  may  be  used  which 
indicate  an  intention  to  refer  to  a  class  which  shall  exist  only 
when  distribution  is  to  take  place ;  but  I  think  that,  according  to 

I  2  Jsnnan  Willi  (3d  Eng.  ed.),  146. 
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the  modem  authorities,  strong  words  are  necessary  for  that  pur- 
pose. The  principle,  as  thus  stated  in  Seifferth  y.  Bcidham^  (a) 
is :  ^'At  the  time  the  will  is  made,  it  is  necessarily  uncertain  who 
will  be  the  testator's  next  of  kin  at  the  time  of  his  death.  K,  at 
the  date  of  his  will,  he  has  children  who  are  then  his  next  of  kin, 
they  may  die  before  him,  and  give  place  to  his  brothers  and  sisters. 
If,  at  the  date  of  his  will,  he  has  brothers  and  sisters,  he  may  after- 
wards have  children  born,  who,  at  the  time  of  his  death,  may  dis- 
place the  brothers  and  sisters.  Contingencies  of  this  sort  are 
infinite,  and,  in  general,  it  is  perhaps  probable  that  the  testator, 
in  such  cases,  means  only  to  provide  for  those  whom  he  does  mean 
to  benefit  in  the  way  he  thinks  best,  and  then  to  add  that, 
*  657  if  events  *  defeat  that  particular  intention,  the  law  may 
take  its  course.  It  is  indeed  quite  unnecessary  to  expre^ 
that,  because  the  law  will  make  its  distribution  without  any  direc- 
tion ;  but  it  seems  to  me  more  probable,  and  more  in  conformitj 
with  the  ordinary  habits  of  men,  that  he  should  use  that  expression, 
though  unnecessary,  than  that  he  should  have  meant  a  benefit  to 
the  particular  persons  who  might  chance  to  be  his  next  of  kin." 

According  to  this  reasoning,  which  is  also  adopted  in  JenkiM  r. 
Q-owefy  (6)  and  in  all  the  subsequent  cases  of  a  gift  to  next  of  kin, 
the  leaning  of  the  Court  always  is  to  apply  it  to  the  objects  living 
at  the  time  of  the  death  of  the  testator,  subject  to  open  so  as  to 
let  in  objects  subsequently  bom  before  the  period  of  distribution. 
I  think  that  the  same  rule  should  be  observed  in  the  case  of  a  gift 
to  first  cousins.  It  does  not  appear  to  me  necessary,  however,  to 
decide  this  question  now ;  for  I  tliink  that  no  words  of  futurity 
are  here  annexed  to  the  gift  to  first  cousins.  The  gift  is,  ^^  to  my 
first  cousins  by  my  mother's  side."  Stopping  there,  the  gift  is  a 
simple  gift  to  first  cousins,  which  would  carry  the  property  to 
all  the  cousins  living  at  the  testator's  death,  subject  to  letting  in 
those  afterwards  bom  before  the  period  of  distribution.  Then 
come  the  words,  '^  and  the  issue  of  such  of  them  as  may  happen 
to  be  dead ; "  but  those  words  only  refer  to,  and  do  not  as  it  seems 
to  me  modify  or  alter,  the  class  entitled  under  the  previous  words. 

It  was  then  submitted  to  their  Lordships,  that  as  the  plaintiff 
had  purchased  the  interests  of  Mrs.  Spilsbury's  issue,  but  not  the  in- 

(a)  9  Beav.  870.  (6)  2  Coll.  537. 
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terests  of  her  personal  representatives,  the  funds  could  not  be 
disposed  of,  unless  it  was  decided  whether  her  share  was  given 
over  by  the  will  to  her  issue. 

♦  The  Lord  Jubticb  Eniqht  Bruce.  —  As  it  becomes    *  658 
necessary  to  decide  the  point,  our  opinion  is  that,  in  the 
events  which  have  happened,  the  share  of  Mrs.  Spilsbury  belongs 
not  to  her  personal  representatives,  but  to  her  issue. 


INGE  V.  THE    BIRMINGHAM,    WOLVERHAMPTON,    AND 
STOUR  VALLEY  RAILWAY  COMPAJf^. 

1853.    November  5,  10,  11.    Before  the  Lord  Chancellor  Lord  Cranworth. 

Specific  performance  of  a  contract  by  a  railway  company  to  purchase  an  interest 
in  land  enforced  at  the  suit  of  the  vendor  as  falling  within  the  provisions  of 
the  Statute  of  Frauds,  in  a  case  where  the  contract  arose  out  of  a  notice  to 
treat  given  by  the  company,  and  where  the  proof  of  the  writing  was  found  in 
documents  which  had  their  origin  in  an  intention  to  carry  out  the  purchase 
under  the  provisions  of  the  company^s  special  Act  and  the  Lands  Clauses 
Consolidation  Act,  184J$.' 

To  what  extent  the  Court  will  interfere  to  compel  the  specific  performance  of 
contracts  for  the  purchase  of  land  made  exclusively  under  Acts  of  Parliament 
containing  special  provisions  for  that  purpose,  qucsre. 

A  railway  company  is  not  entitled  to  take  possession  of  land  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  until  it  has  settled,  not  only 
with  the  persons  in  possession  of  the  land,  but  also  with  all  persons  having 
any  interest,  aemble.* 

This  was  an  appeal  by  the  defendants  from  a  decision  of  Yice- 
Chancelior  Stuabt,  on  the  25th  April,  1853,  decreeing  specific 
performance  of  the  contract  to  enforce  which  the  bill  was  filed. 
The  following  statement,  coupled  with  what  appears  in  the  Lord 
Chancellor's  judgment,  will  sufficiently  explain  the  facts  of  the 
case. 

The  plaintiff.  Captain  W.  Inge,  was  seised  in  fee-simple,  subject 

>  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  [112]  et  seq.  [116]  n.  (3),  and  cases 
cited ;  Old  Colony  Raiboad  Corp.  v.  Evans,  6  Gray,  25. 

<  2  Kent  (11th  ed.),  389  and  notes;  Angell  Watercourses  (6th  ed.),  §  477, 
and  cases  in  notes. 
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to  an  unexpired  term  of  twenty-three  years  from  Lady-day,  1848, 
of  land  at  Birmingham,  containing  8552  square  yards,  with  the 
buildings  thereon.  In  September,  1848,  and  after  some  prelim- 
inary conmmnicatiou  with  the  plaintiff's  solicitors,  the  company, 

in  pursuance  of  the  provisions  of  their  special  Act  and  of 
*  659    *  the  Lands  Glauses  Consolidation  Act,  1845,  served  the 

plaintiff  with  a  notice  to  treat,  stating  that  they  required  to 
purchase  and  take  certain  portions  of  this  land,  containing  330 
square  yards  or  thereabouts,  together  with  the  buildings  thereon, 
specifying  the  portions  required  by  a  reference  to  numbers  which 
designated  pieces  of  ground  of  which  what  the  company  required 
formed  part  and  a  plan  attached  to  the  notice  which  show  distinctly 
the  particular  portions  required.     The  plaintiff's  solicitors  immedi- 
ately served  the  company  with  a  notice,  dated  the  6th  September, 
1848,  by  which  the  plaintiff  claimed  to  be  seised  in  fee-simple  of 
the  pieces  of  ground  referred  to  in  the  plan  numbered  as  mentioned 
in  the  company's  notice  to  treat  together  with  the  buildings  thereon, 
subject  to  an  unexpired  term  therein,  and  which  term  and  the  rent 
payable  in  respect  thereof  were  set  forth  in  a  schedule  annexed  to 
the  notice.     This  schedule  referring  to  the  numbers  gave  the  fol- 
lowing particulars,  —  '^Present  lessee,  Tliomas  Phillips.     Bent 
reserved  under  lease,  821.  ISs.     Unexpired  term  at  Lady-day, 
1848,  twenty-three  years :  "  and  the  plaintiff,  by  the  notice,  claimed 
1500Z.  for  the  purchase  of  his  interest  in  the  said  pieces  of  land, 
and  for  compensation  for  damage ;   namely,  13502.  for  the  pur- 
chase and  150Z.  for  compensation.     In  December,  1848,  the  com- 
pany took  possession  of  the  land,  and  not  having  come  to  any 
agreement  as  to  the  price,  the  plaintiff  served  them  with  notice 
to  summon  a  jury  to  assess  the  amount  of  compensation.    Early 
in  January,  1849,  communications  took  place  between  the  com- 
pany's surveyor  and  the  plaintiff's  solicitors,  relative  to  the  quan- 
tity of  land  included  in  the  lease,  and  also  (as  the  plaintiff  alleged, 
but  this  was  denied  by  the  defendants)  as  to  the  amount  of  rent 
reserved.     The  defendants  not  having  summoned  the  jury  in 
pursuance  of  the  notice  so  to  do,  the  plaintiff,  on  the  16th  Jan- 
uary, 1849,  conunenced  an  action  against  them  for  the 
•  660    15001.    *  On  the  3d  February,  1849,  the  company's  solici- 
tor wrote  to  the  plaintiff's  solicitors  aa  follows :  ^'  In  this 
case  the  company  will  pay  the  1500Z.  claimed  for  the  purchase  of 
Captain  Inge's  interest."    An  abstract  of  the  plaintiff's  title  was 
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soon  afterwards  sent  to  the  company's  solicitor ;  and  commnnica- 
tions  thereupon  took  place  between  him  and  the  solicitors  of  the 
plaintiff.  It  having  been  arranged  that  a  memorandum  of  the 
agreement  to  purchase  should  be  indorsed  on  the  plaintiff^s  notice 
of  claim,  the  plaintiff's  solicitors  sent  the  notice  with  an  indorse- 
ment to  the  company's  solicitor  to  have  the  seal  of  the  company 
affixed  to  it,  accompanied  by  a  letter,  dated  the  7th  March,  1849, 
in  which,  referring  to  the  ground-rent  as  being  82/.  18«.  per  annum, 
they  stated  that  it  must  be  apportioned,  and  that  the  amount  on 
llie  330  square  yards  taken  by  the  company  was  SI.  Os.  8<2.  to  which 
the  company  would  be  entitled.  Upon  receiving  this  communica- 
tion, the  solicitor  of  the  company  wrote  a  letter  in  answer,  stating 
that  the  company  were  entitled  to  the  whole  ground-rent  specified 
in  the  schedule  to  the  plaintiff's  claim,  and  that  they  could  not 
consent  to  any  diminution.  In  July,  1849,  the  plaintiff  proceeded 
with  his  action,  and  filed  a  declaration.  The  defendants  demurred, 
on  the  ground  that  tlie  plaintiff  had  not  in  the  notice  to  summon 
a  jury  stated  the  particulars  required  by  the  provisions  of  the 
Lands  Glauses  Consolidation  Act,  1845.  On  the  30th  April,  1850, 
the  plaintiff,  who  had  previously  discontinued  his  action,  instituted 
the  present  suit,  charging  by  his  bill  that  the  defendants'  notice 
to  treat  and  the  service  thereof  on  the  plaintiff,  constituted  a  con- 
tract of  purchase  and  sale  between  the  defendants  and  the  plaintiff 
at  a  price  to  be  afterwards  determined  either  by  agreement  or 
according  to  the  provisions  of  the  Lands  Glauses  Consolidation 
Act ;  and  that  the  price  was  afterwards  agreed  upon  as 
above  stated.  The  *  bill  prayed,  that  the  defendants  might  *  661 
be  decreed  specifically  to  perform  the  agreement,  and  to 
pay  to  the  plaintiff  1850J.  for  the  purchase  of  the  lands  and  prem- 
ises comprised  in  the  notice  to  treat,  and  150/.  for  compensation, 
with  interest  on  both  sums  from  the  8d  February,  1849.  The 
defendants  by  their  answer  refused  to  purchase  the  premises  with 
a  right  only  to  an  apportioned  part  of  the  ground-rent,  alleging 
tiiey  had  never  agreed  or  intended  to  agree  to  do  so ;  that  on  the 
8d  February,  1849,  they  did  not  know  that  the  lands  in  question 
formed  part  of  a  larger  portion  of  land  comprised  in  one  lease,  or 
that  the  rent  reserved  by  that  lease  was  only  32Z.  139.  per  annum ; 
and  that,  if  the  plaintiff  did  not  intend  to  sell  the  whole  ground- 
rent,  they  were  misled  by  his  notice  of  claim. 

The  case  came  on  before  Vice-chancellor  Stuabt  in  April,  1853, 
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when  his  Honor  made  a  decree  in  favour  of  the  plaintiff,  as  prajed 
hj  the  bill.    The  company  now  appealed  from  that  decision. 

Mr.  Malins  and  Mr.  Spooner,  for  the  plaintiff,  supported  the 
decree  of  the  Vice-Chancellor.  —  They  relied  on  ffawkea  t.  The 
Eastern  Counties  Railway  Company^  (jcC)  and  referred  to  the  htm- 
dred  and  nineteenth  section  of  the  Lands  Glauses  Consolidation 
Act,  1846,  and  to  Bumell  v.  Brawfu  (6) 

The  Solicitor- General^  Mr.  Bacon^  and  Mr.  Speedy  for  the  appel- 
lants, the  railway  company.  —  The  plaintiff  shows  no  ground  for 
coming  to  equity :  the  whole  question  is  a  mere  money  payment, 
and  a  complete  remedy  is  given  by  the  sixty-eighth  section 
^  662  of  the  *  Lands  Glauses  Gonsolidation  Act,  1845  :  there  was 
besides  no  reason  for  the  plaintiff  not  proceeding  with  the 
action  at  law  which  he  had  brought.  The  Gourt  ought  not,  under 
the  circumstances,  to  interfere  to  decree  specific  performance,  but 
ought  to  leave  the  plaintiff*  to  his  legal  remedies.  We  submit 
there  was  no  contract  within  the  Statute  of  Frauds ;  but  even  if 
there  was,  we  say  it  is  too  uncertain  for  a  Gourt  of  Equity  to  en- 
force. The  whole  transaction  proceeded  on  a  misimderstanding, 
the  company  supposing  that  they  were  purchasing  a  property 
leased  at  the  entire  rent,  and  the  plaintiff  referring  their  offer  to 
the  apportioned  rent.  Under  this  impression  the  business  pro- 
ceeded down  to  a  certain  point,  when  the  parties  discovered  their 
mistake.  It  can  never  be  maintained  that  what  took  place  before 
the  misunderstanding  was  discovered,  even  though  it  might  under 
other  circumstances  constitute  a  final  arrangement,  can  be  so 
treated  when  the  real  position  of  the  parties  is  taken  into  account ; 
the  communications,  which  led  to  the  previous  mistake  being 
discovered,  were  for  the  purpose  of  making  the  agreement  final. 
One  reason  against  the  Gourt  interfering  is,  that  it  will  involve  a 
double  jurisdiction,  because,  if  the  contract  is  established,  the  ap- 
portionment of  the  rent  must  still  take  place  under  the  provisions 
of  the  Lands  Glauses  Gonsolidation  Act,  1845. 

They  cited  Harnett  v.  Yeilding^  (jc)  The  Marquis  Towmhend  v. 
Stangroom,  (d)  Flint  v.  Brandon^  (e)   Higginson  v.   Clowes,  (^) 

(a)  1  De  G.,  M.  &  G.  787.      (c)   2  Sch.  &  Lef.  649.      (<s)  8  Ves.  159. 
(6)  IJ.  &  W.  168.  (d)  6  VcB.  828.  (g)  15  Ves,  616. 
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Hehham  v.  Langley^  (ja)  Malins  v.  Freeman^  (6)  Manser  v. 
Back^(je)  Adams  v.  The  London  and  Blackwall  Railway  Com- 
pany^  (rf)  Webb  v.  The  Direct  London  and  Portsmouth  Railway 
Company,  (je) 

'*Mr.  Malins^  in  reply.  —  After  taking  possession  of  the  *  668 
land,  the  company  cannot  set  up  a  defence  on  the  ground 
of  uncertainty,  Ogilvie  t.  Foljambe,  (^)  especially  having  regard 
to  the  eighty-fourth  section  of  the  Lands  Glauses  Consolidation 
Act,  1845.  Notice  to  treat  has  been  held  to  create  the  relation  of 
vendor  and  purchaser:  Stone  v.  The  Commercial  Railway  Com- 
pany ;  (A)  and  when  followed  by  the  ascertaining  of  the  price  it 
amounts  to,  a  valid  and  binding  contract.  The  Marquis  of  Salis^ 
bury  V:  The  Or  eat  Northern  Railway  Company. (i^  The  case  of 
Adams  v.  Uie  London  and  Blackwall  Railway  Company  (d)  is 
entirely  distinguishable  from  the  present. 

The  Lord  Chancellor.  —  In  this  case  I  am  clearly  of  opinion 
that  the  judgment  of  the  Vice-Chancellor  is  right,  subject  only  to 
providing  that  the  inquiry  as  to  title  shall  be,  whether  a  good  title 
can  be  made  subject  to  the  lease,  and  not,  as  it  now  stands, 
whether  a  good  title  can  be  made  simply. 

More  than  once  in  the  course  of  the  argument  I  expressed  my 
opinion  that  questions  were  raised  which  were  inapplicable  to  the 
case  actually  before  me  ;  I  allude  to  questions  with  regard  to  how 
far  this  Court  will  or  will  not  interfere  to  compel  parties,  who 
have  entered  into  incipient  contracts  (so  to  call  them)  for  the 
purchase  of  land  under  the  provisions  of  Acts  of  Parliament  sim- 
ilar to  that  now  before  me,  to  complete  those  contracts.  This 
case  has,  I  conceive,  no  reference  to  questions  of  that  sort ; 
for  what  the  plaintiff  says  is  *  that  he  is  entitled  to  a  spe-  *  664 
cific  performance  of  a  written  i^eement  entered  into  by 
the  defendants  for  the  purchase  from  him  of  his  interest  in  certain 
pieces  of  land  at  a  certain  price  ;  and  if  that  be  so,  it  is  immaterial 
whether  the  circumstances  which  led  to  the  defendants'  entering 
into  such  a  contract  arose  out  of  the  Act  of  Parliament,  or  were 

(a)  1  Y.  &  C.  C.  C.  176.  (e)  1  De  G..  M.  &  G.  521. 

(6)  2  Keen,  26.  (jg)  3  Mer.  53. 

(c)  6  Hare,  443.  (K)  4  M.  &  C.  122. 

(d)  2  M.  &  G.  118.  (0  21  Law  J.,  Q.  B.  186.  . 
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collateral  to  and  independent  of  it.  If,  from  any  cause  whatcTcr, 
the  defendants  haye  bound  themselves  by  a  contract  falling  within 
the  provisions  of  the  Statute  of  Frauds  to  purchase  an  interest  now 
vested  in  the  plaintiff  at  a  given  ascertained  sum,  they  must  com- 
plete it ;  and  the  circumstance  that  the  writing  is  to  be  €bund  in 
part  in  some  documents  which  were  originally  intended  to  be  an- 
cillary to  another  mode  of  enforcing  the  contract,  namely,  under 
the  provisions  of  an  Act  of  Parliament,  seems  to  me  to  be  wholly 
unimportant. 

Tlie  contract  which  is  here  sought  to  be  enforced  is  a  written 
contract,  signed  by  the  solicitor  of  the  company  under  circum- 
stances in  which  it  is  admitted  that  the  solicitor  bound  them ;  it  is 
to  be  found  in  the  letter  of  the  3d  February,  1849. 

[His  Lordship  here  read  the  letter.] 

I  confess  I  had  at  first  some  doubt  whether  the  subject-matter 
of  the  contract  was  here  so  ascertained  as  to  enable  the  Court  to 
decree  a  specific  performance ;  but  further  consideration  has  en- 
tirely removed  all  doubt  from  my  mind  on  that  subject.  The 
company  were  authorized  to  purchase  whatever  land  might  be 
necessary  for  the  purpose  of  their  railway  within  certain  limits 
which  included  the  premises  in  question,  and  they  were  not  enti- 
tled to  purchase  any  thing  else.  They  then,  wanting  the  larger 
portion  of  the  premises  designated  by  the  numbers  mentioned  in  the 

notice  to  treat,  after  some  communication  with  the  plain- 
*  665    tifi*'s  solicitors  on  the  subject,  send  that  notice,  as  *  required 

by  the  Act  of  Parliament,  pointing  out  distinctly  what  it 
was  that  they  wanted,  and  calling  upon  the  plaintiff  to  state  what 
the  nature  of  his  claim  was.  The  nature  of  the  plaintifif 's  claim 
was  this,  —  he  was  seised  in  fee  of  a  large  tract  of  land  in  that 
part  of  Birmingham,  subject  to  a  lease  for  ninety-nine  yeara,  which 
had  been  granted  in  1772,  and  of  which,  at  the  time  when  this 
negotiation  took  place,  there  were  twenty-tliree  years  unexpired; 
and  the  whole  had  been  then  granted  on  building  leases  at  a  rent 
of  32;.  138. 

The  plaintiff,  having  been  informed  by  the  notice  what  the  com- 
pany wanted,  sends  in,  as  required  by  the  Act  of  Parliament,  a 
statement  of  his  claim. 
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[His  Lordship  here  read  the  claim  to  the  efifect  above  men- 
tioned.] 

There  may  possibly  be  some  little  ambigaity  of  expression  in 
the  wording  of  the  document,  but  the  parties  could  have  no  doubt 
as  to  its  meaning,  and  there  is  no  absolute  inaccuracy.  Coupling 
the  notice  with  the  schedule,  it  was  a  distinct  statement,  on  the 
part  of  the  plaintiff,  to  the  company,  that  he  claimed  an  absohite 
fee-simple  in  that  part  of  certain  portions  of  land  specifically 
mentioned  in  the  notice  to  treat,  which  had  been  pointed  out  as 
required  by  the  company  ;  and  it  was  distinct  notice  also  that  his 
fee-simple  interest  was  a  fee-simple  interest  subject  to  a  lease 
existing  in  a  gentleman  of  the  name  of  Phillips,  of  which  twenty- 
three  years  were  unexpired :  it  was  also,  I  conceive,  positive  notice 
that  that  S2L  IZs.  was  a  rent  reseryed  for  more  property  than 
that  which  was  claimed  by  the  railway  company.  It  may  not  have 
been  clear  how  much  was  included  in  the  lease ;  but  that  some- 
thing more  was  included  than  the  property  which  the  railway 
company  were  wanting  to  take  was  an  absolute  certainty.  The 
interest  claimed  by  the  plaintiff  was  a  reversionary  interest 
the  purchase  of  which  would  not  therefore  enable  *  the  *  666 
company  to  get  possession  of  the  land  ;  they  would  want 
to  get  the  interest  for  the  unexpired  term  of  twenty-three  years,  and 
for  that  purpose  would  have  to  negotiate  with  the  tenants.  It 
appears  that  they  took  this  course;  and  that,  while  negotiating 
with  the  plaintiff,  they  also  negotiated  with  the  parties  in  pos- 
session of  the  land,  and  got  from  them  abstracts  of  their  titles, 
which  abstracts  showed  that  these  titles  were  carved  out  of  a  lease 
held  for  a  term  of  ninety-nine  years  commencing  in  1772,  and 
which  would  therefore  expire  at  Lady-day,  1871,  or,  adopting  the 
languid  of  the  plaintiff's  claim,  at  the  end  of  twenty-three  years 
from  Lady-day,  1848,  at  a  rent  of  322.  139.  It  is  impossible  to 
pretend  that  there  is  any  doubt  that  the  company  must  have 
known  that  that  was  the  same  interest,  although  the  lease  granted 
in  1772  was  not  granted  to  a  tenant  of  the  name  of  Phillips,  the 
party  named  in  the  plaintiff's  claim :  the  circumstance  that  after 
the  lapse  of  seventy-five  years  the  owner  of  the  lease  should  not 
be  a  person  of  the  same  name  to  whom  it  was  originally  granted, 
would  excite  no  doubt  whatever,  where  the  land  was  the  same, 
granted  at  the  same  rent,  and  the  lease  to  expire  at  the  same  time. 
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The  company  had  therefore  distinct  notice  that  the  plaintiffs 
interest  was  an  interest  subject  to  a  ninety-nine  years'  lease  which 
commenced  in  17?2  ;  that  is,  a  lease  which  would  expire  in  twenty- 
three  years  or  thereabouts  from  tlie  time  of  entering  into  the  con- 
tract. 

The  company,  having  settled  with  the  tenants,  took  possession 
of  the  land.  This,  I  conceive  (though  it  is  a  course  I  believe 
often  plirsued),  was  contrary  to  the  provisions  of  the  Act;  for 
they  had  no  business  to  take  possession  until  they  had  settled  with 

everybody.     The  plaintiff,  then,  finding  that  they  were  not 
*  667   proceeding  to  *  settle  with  him,  gave  a  notice  to  summon  a 

jury  to  fix  the  value  of  his  land.  Upon  that  notice  nothing 
was  done  ;  and  after  the  time  mentioned  in  the  notice  had  expired 
an  action  was  brought.  The  next  step  was,  putting  all  parol 
evidence  entirely  out  of  the  question,  that,  on  the  8d  February, 
1849,  the  company,  through  their  agent,  Mr.  Garter,  wrote  to  the 
plaintiff  or  his  solicitors  the  letter  to  which  I  have  already  alluded. 
It  appears  to  me  that  that  letter  was  a  distinct  contract  in  writing 
that  they  would  purchase  for  1500/.  the  plaintiff's  reversionary 
interest  in  the  pieces  of  laud  in  question ;  and,  recollecting  that 
at  this  time  the  company  liad  settled  with  the  tenants,  it  was 
wholly  inunaterial  to  them  what  the  rent  was.  It  was  not  a  rent- 
charge  they  were  purchasing ;  all  they  wanted  was  possession  of  ' 
the  land,  and  to  obtain  this  they  had  to  get  in  the  interest  of 
lessor  and  lessee.  It  is  thus  perfectly  clear  that  what  they  became 
bound  to  do  was  to  pay  the  1500/.,  and  to  get  a  conveyance  from 
the  plaintiff  of  the  reversion  of  the  land.  Under  these  circum- 
stances the  abstract  of  title  is  delivered,  and  it  is  proposed,  very 
reasonably,  by  the  plaintiff,  in  order  to  save  the  necessity  of  going 
before  a  jury  or  a  justice,  that  the  rent  shall  be  apportioned.  In 
answer  to  this,  the  company  make  a  claim  to  the  whole  of  the  rent. 
In  no  view  of  the  case,  however,  can  they  possibly  be  entitled  to 
any  rent.  These  companies  can  only  purchase  that  which  the 
Railway  Acts  authorize  them  to  purchase ;  namely,  that  which  is 
necessary  for  the  construction  of  the  railway:  the  defendants, 
therefore,  could  never  have  imagined  that  they  were  entering  into 
a  contract  for  the  purchase  of  a  ground-rent,  which  is  only  a 
matter  of  speculation.  It  thus  appears  to  me,  even  independently 
of  the  distinct  notice  that  there  was  of  what  it  was  in  respect  of 
which  the  whole  rent  of  32/.  ISs.  was  payable,  that  all  that 
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the  company  are  *  entitled  to  is  the  plaintifiTs  reversionary  *  668 
interest  in  the  land,  the  possession  of  which  they  acquired 
under  the  tenants.  This  is  what  the  decree  appealed  from  has 
given  them,  with  the  proviso  of  the  plaintiff  being  able  to  make  a 
good  title.  This  proviso  ought  to  be,  if  he  can  make  a  good  title 
subject  to  the  lease :  it  may  not,  however,  be  necessary  to  add  that, 
if  it  is  perfectly  understood  by  the  parties  that  no  objection  is  to 
be  taken  to  the  plaintiff's  title  on  the  ground  of  his  not  being  able 
to  give  possession. 

Appeal  dismissed  with  costs. 


COOKSON  V.  BINGHAM.i 

1853.    November  16.    Before  the  Lord  Chanoellor  Lord  Cranwobth  and  the 

Lords  Justicxs. 

A  testator,  by  his  will,  gave  **  my  landed  estates  in  W.,  of  whatever  description, 
with  their  appurtenances,  and  all  allotments  of  common,  now  inclosed  or 
hereafter  to  be  granted  to  m^  daughters  J.  M.  and  S.,  to  be  jointly  and 
equally  enjoyed  or  divided  in  the  case  of  the  marriage  of  any  of  them ;  and 
they  or  the  survivor,  in  case  of  death,  are  by  this  my  will  fully  author- 
ized to  dbpose  of  the  same  by  will  or  assignment,  as  they  shall  think  proper, 
giving  preference  to  those  of  my  name  and  relations,  according  to  behaviour ;" 
and  he  gave  them  also  all  his  personal  property,  "to  be  by  them  equally 
divided  and  shared  among  them,"  and  he  recommended  them  to  live  together. 
The  three  daughters  died  unmarried.  M.  and  J.  survived  S.  and  executed 
wills  respectively  devising  all  their  real  estate  to  each  otber  for  life,  but  with 
different  remainders  over.  J.  survived  M.  Ailer  the  death  of  J.,  the  plain- 
tiff claimed  a  moiety  of  the  real  estates  under  the  will  of  M.  The  defendant 
claimed  the  entirety  under  the  will  of  J.  Held,  that,  though  the  power  of 
disposition  by  deed  might  have  been  exercised  by  J.,  M.,  and  S.,  or  by  J. 
and  M.,  in  tbeir  lifetime,  yet  that  J.,  as  the  survivor,  had  alone  the  power  of 
disposing  of  the  estates  by  will,  and  that  the  defendant,  as  her  devisee,  was 
entitled  to  the  entirety. 

Semble,  that  the  will  of  the  testator  created  a  joint  tenancy  in  fee. 

William  Bownas  by  his  will,  bearing  date  the  2d  August,  1821, 
gave  and  devised  "  my  landed  estates  in  the  county  of  Westmore- 

>  S.  C,  17  Beav.  262. 
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land,  of  whatever  description,  with  their  appurtenances,  and  all 

allotments  of  common,  now  inclosed,  or  hereafter  to  be  granted 

and  inclosed,  to  my  dear  daughters  Jane,  Mary  Ann,  and 

*  669  Sarah,  to  be  jointly  and  equally  enjoyed  or  *  divided  in  the 
^  case  of  the  marriage  of  any  of  them ;  and  they  or  the  sur- 
vivor, in  case  of  death,  are  by  this  my  will  fully  authorized  to 
dispose  of  the  same  by  will  or  assignment,  as  they  shall  think 
proper,  giving  preference  to  those  of  my  name  and  relations 
according  to  behaviour.  I  also  give  and  bequeath  to  my  tiuee 
daughters,  above  mentioned,  all  my  personal  estate  in  money, 
funds,  debts,  or  otherwise,  to  be  by  them  equally  divided  and 
shared  among  them,  first  subject  to  the  legacies  and  expenses 
mentioned  in  this  my  last  will ;  also  all  plate,  jewels,  and  fbmi- 
ture,  in  all  my  houses  at  the  time  of  my  decease,  to  be  shared 
like  my  personal  estate  (except  such  as  are  particularly  given  in 
my  list  of  legacies  on  the  other  side  of  this  sheet) ;  also  to  my 
said  three  daughters  all  my  books,  pictures,  and  prints,  music,  and 
musical  instruments.  Also  the  house  in  Allsop's  Buildings,  the 
lease  of  which  I  purchased  lately  of  Colonel  O'Hara;  also  the 
mortgage  on  the  Diamond  Estate,  in  the  Island  of  Grenada,  for 
4000Z.  granted  by  Colonel  Harwood.  And  I  also  by  this  my  last 
will  and  testament  appoint  my  three  daughters  above  mentioned, 
Jane,  Mary  Ann,  and  Sarah,  my  executors  to  this  my  will,  and 
also  residuary  legatees,  to  give  mourning  according  to  their  dis- 
cretion, all  of  them  being  of  mature  age  to  act ;  and  I  scarcely 
need  to  recommend  them  to  remain  together  as  long  as  they  can, 
and  to  love  and  respect  each  other  according  to  the  principles  in 
which  they  have  been  inculcated,*  keeping  in  mind  if  I  had  been 
less  liberal  in  their  education,  I  should  have  left  more  proper^ 
behind  me." 

W.  Bownas  died  in  January,  1828,  leaving  his  threo  daughters, 
his  coheiresses,  him  surviving.    Upon  his  death  his  three  daughters 
proved  his  will  and  entered  into  possession  of  his  freehold,  copy- 
hold, and  leasehold  estates,  and  continued  in  such  posses- 

*  670    sion  until  the  death  *  of  Sarah,  during  which  period  the 

rents  of  the  estates  were  by  their  direction  paid  to  their 
joint  account,  with  Messrs.  Drummond,  their  bankers. 

In  1828  Sarah  died,  and  by  an  unattested  instrument  without 

•  Sic. 
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date,  she  purported  to  devise  and  bequeath  to  her  sisters  Jane  and 
Mary  Ann  her  share  of  all  the  real  and  personal  estates  devised 
and  bequeathed  by  W.  Bownas.  The  surviving  sisters,  Jane  and 
Mary  Ann,  proved  her  will,  and  took  possession  of  the  whole  of 
the  freehold,  copyhold,  and  leasehold  estates,  devised  by  the  will 
of  W.  Bownas,  and  continued  in  such  possession  up  to  the  death 
of  Mary  Ann,  during  which  period  the  rents  were  paid  into  their 
joint  account  with  Messrs.  Drummond. 

On  the  17th  March,  1851,  Mary  Ann  Bownas  and  Jane  Bownas 
each  executed  a  will,  whereby,  after  directing  the  payment  of  cer- 
tain legacies,  they  respectively  devised  and  bequeathed  the  whole 
of  their  real  and  personal  estate  upon  trust  for  each  other  for  their 
respective  lives.  By  the  will  of  Mary  Ann  the  plaintifib  were  to 
take  her  real  and  personal  estate  in  remainder  after  the  death  of 
Jane ;  and  by  the  will  of  Jane  the  defendant,  P.  Bingham,  took  a 
vested  interest  in  her  real  and  personal  estate  in  remainder  after 
the  death  of  Mary  Ann  Bownas. 

Mary  Ann  Bownas  died  in  November,  1851,  without  ever  having 
been  married,  leaving  Jane  Bownas  her  heiress-at-law.  On  her 
death  Jane  Bownas  entered  into  possession  of  the  whole  of  the 
freehold,  copyhold,  and  leasehold  estates  which  were  devised  and 
bequeathed  by  W.  Bownas,  and  continued  in  such  enjoyment  until 
her  death,  in  June,  1852,  whereupon  the  defendant,  P.  Bing- 
ham, as  her  devisee,  entered  into  possession  of  *  the  whole  *  671 
of  such  freehold,  copyhold,  and  leasehold  estates. 

The  plaintiffs,  by  their  biU,  submitted  that,  according  to  the  true 
construction  of  the  will  of  W.  Bownas,  his  three  daughters,  Jane^ 
Mary  Ann,  and  Sarah,  became  entitied  to  his  freehold,  copyhold, 
and  leasehold  estates,  as  joint  tenants  for  life,  with  a  power  of  par- 
tition in  case  of  marriage,  and  with  a  general  power  of  appoint- 
ment ;  and  that,  in  the  events  which  had  happened,  one  moiety  of 
the  said  estates  was  well  devised  by  the  will  of  Mary  Ann  Bownas. 

When  the  cause  came  on  to  be  heard  before  the  Master  of  the 
Bolls,  his  Honor  was  of  opinion  that,  according  to  the  true  con- 
struction of  the  will  of  W.  Bownas,  his  three  daughters,  Jane, 
Mary  Ann,  and  Sarah,  took  the  estates  thereby  devised  as  joint 
tenants  in  fee,  and  that  the  same,  having  survived  to  Jane,  passed 
xmder  her  will  to  the  defendant,  P.  Bingham. 

The  plaintifiGs  now  appealed  to  the  Lord  Chancellor. 
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Mr,  R.  Palmer^  Mr.  John  Rudall^  and  Mr.  HeiheringUm^  in  sup- 
port of  the  appeal.  —  It  is  quite  olear  that,  with  respect  to  the  per- 
sonal estate,  the  daughters  took  as  tenants  in  common ;  and  if  it 
was  doubtful  whether  they  took  the  real  estates  as  joint  tenants  or 
as  tenants  in  common,  the  presumption  is,  that  the  testator  in- 
tended his  daughters  to  take  similar  interests  in  his  realty  and  per- 
sonalty. The  power  being  to  be  exercised  by  the  daughters,  and 
they  or  the  survivor  being  authorized  to  dispose  of  the  estates  by 
will  or  assignment,  it  follows  that  they  took  as  tenants  in  common, 

and  that  the  word  ^'  they  "  must  be  read  distributively,  and 
*  672    as  giving  a  power  to  each ;  the  words  *"  or  the  survivor" 

would  be  quite  irreconcilable  with  any  other  hypothesis; 
the  words  ^'  in  case  of  death,"  must  be  referred  to  the  death  of  the 
testator :  Doe  v.  Prigg  ;  (a)  otherwise  these  latter  words  must  be 
rejected  as  senseless.  The  words  ^^  or  divided  "  are  important  also 
to  show  that  a  tenancy  in*  common  was  contemplated  by  the  testa- 
tor ;  and  the  words  ^'  as  they  shall  think  proper  "  do  not  create  a 
trust :  Meredith  v.  Heneage ;  (6)  but  if  they  do,  the  inference  is 
that  the  donees  of  the  power  only  took  life-estates ;  and  this  pre- 
sumption is  also  strengthened  by  the  fact  that  the  testator  has, 
after  the  gift  of  his  landed  estates,  given  the  allotments  of  com- 
mon, which,  if  he  had  given  the  fee-simple,  would  have  been 
included.  For  the  purpose  of  our  argument,  however,  it  is  imma- 
terial whether  they  took  for  life  or  in  fee.  We  submit  that,  in 
cases  where  it  is  doubtful  whether  donees  are  to  take  as  joint  ten- 
ants, or  as  tenants  in  common,  this  Court  always  favours  that  con- 
struction which  confers  a  tenancy  in  common  rather  than  a  joint 
tenancy,  and  particularly  where  the  ambiguity  arises  under  a  testa- 
mentary instrument ;  but  where,  as  in  this  case,  the  will  contains 
expressions  importing  division  or  even  words  simply  denoting 
equality,  the  uniform  current  of  the  later  authorities  is  in  favour 
of  construing  the  devise  or  bequest  as  a  tenancy  in  common :  thus, 
where  the  devise  was  to  several  persons  "equally,"  Lewin  v. 
Dodd^  (e)  or  "  equally  amongst  them,"  Warner  v.  H<mey  (d)  or 
where  profits  of  land  were  to  be  distributed  "  in  joint  and  equal 
proportions,"  Ettricke  v.  Ettrieke^(e)  or  in  case  of  a  money 
legacy  to  two  "jointly  and  equally  between  them,"  Perkim  v. 

(a)  8  B.  &  C.  231.  (6)  1  Sim.  642, 

(c)  Cro.  Eliz.  443 ;  sub  nomine^  Lewin  v.  Coz. 

(d)  Free,  in  Chan.  491.  (e)  Ambl.  656. 
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Baj/ntofiy  (a)  or  "  equally  to  be  *  divided  between  them,"    ♦  678 
Sates  y.  Haw»;(J>)   in   all  such  cases  the  construction  has 
been  that  a  tenancy  in  common  was  indicated.    In  the  present 
case,  the  word  '^  equally  "  coming  last,  affords  an  additionid  argu- 
ment for  a  tenancy  in  common,  (c) 

The  Lord  Chancellor  observed,  that  the  present  was  a  legal 
question,  and  that  his  decision  would  not  prevent  the  parties  bring- 
ing ejectment ;  that  the  case  could  only  be  heard  by  him  on  the 
parties  consenting  to  be  bound  by  the  declaration  of  the  Court. 

[And  on  this  understanding  the  argument  was  proceeded  with.] 

The  Solicitor- 0-eneraly  Mr,  JRoupelly  and  Mr.  Orove^  in  support 
of  the  decision  of  the  Master  of  the  Bolls.  —  The  construction 
which  has  been  put  upon  the  devise  as  conferring  a  joint  tenancy 
in  fee,  while  it  is  more  consistent  with  the  testator's  meaning,  only 
involves  the  necessity  of  r^ecting  what  is  surplusage :  Hxpressio 
eorum  qu€e  tacite  insunt  nihil  operatur;  the  addition,  therefore,  of 
^^  the  allotments  of  common  "  cannot  derogate  from  the  previous 
gift  of  the  fee-simple  of  the  landed  estates.  Wherever  the  word 
^^  jointly  "  is  used,  it  is  impossible  to  hold  that  the  testator  means 
a  tenancy  in  common ;  and  the  addition  of  the  word  '^  equally  " 
does  not  detract  from,  and  is  not  at  variance  with,  such  a  construc- 
tion. The  word  ^'  they "  cannot  be  read  distributively  without 
rejecting  the  words  ^'  or  the  survivor  of  them  in  ca^e  of  death," 
as  senseless ;  and  the  death  there  predicated  is  clearly  not  the 
death  of  the  testator.  Undoubtedly  the  most  natural  construc- 
tion is,  that  the  testator  intended  to  confer  a  power 
•which  might  be  exercised  by  deed  by  all  three  coUec-  *674 
tively,  and  then  by  two  ;  but  that  the  survivor  alone  should 
have  a  power  to  dispose  of  the  estates  by  will. 

Mr.  It,  Palmer y  in  reply. 

The  Lord  Chancellor.  —  I  do  not  know  of  any  more  unsatis- 
factory duty  for  a  Judge  than  that  of  being  called  upon  to  put  a 
construction  on  an  instrument  with  respect  to  which,  it  may  be 

(a)  1  B.  C.  C.  118.         (5)  3  Atk.  524.         (c)  1  Watk.  Com.  151. 
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presumed,  the  framer  of  the  instrument  had  himself  no  veiy  defi- 
nite notion.  It  is  a  duty,  however,  of  necessity,  imposed  on  the 
Judges  of  this  Court,  who,  as  Lord  Mansfield  has  observed,  must 
sometimes  feel  that  they  are  the  only  authorized  interpreters  of 
nonsense. 

From  the  best  attention  I  can  give  to  this  case,  it  appears  to  me 
that  the  construction  put  upon  it  by  the  Master  of  the  Bolls  is  ib 
all  probability  the  right  one.  When  I  say  in  all  probability  the  right 
one,  I  am  not  at  all  clear  whether  the  three  daughters  took  joint 
interests  in  the  fee,  or  for  life,  with  a  power  of  disposition  only  in 
the  survivor ;  but  I  am  satisfied  that,  putting  marrii^  out  of  the 
question,  the  testator  meant  that  no  one  of  his  three  daughters, 
except  the  survivor,  should  have  a  power  of  disposition  of  the  prop- 
erty by  will.  In  the  first  place,  he  begins,  ^*  My  landed  estates 
in  the  county  of  Westmoreland,  of  whatever  description."  Now 
that,  I  think,  primd  faciei  means  the  fee-simple  of  these  estates. 
It  occurred  in  the  course  of  the  discussion  that  a  little  doubt  was 
thrown  upon  this  construction  by  the  following  words,  ^^  with  their 
appurtenances  and  all  allotments  of  common, "  — as  if  the  testar 
tor  did  not  consider  that  as  part  of  his  landed  estates.  This 
*  675  observation  is,  perhaps,  a  mere  refinement  *  upon  the  tes- 
tator's language.  Practically,  in  a  will  of  this  sort,  no 
satisfactory  argument  can  be  derived  from  the  fact  that  tautologoas 
or  superfluous  words  are  used  with  a  view  of  including  that  which 
the  law  would  have  included.  I  see  nothing,  however,  in  this  will 
leading  to  the  conclusion  that  the  words  ''my  landed  estates" 
mean  any  thing  less  than  the  fee-simple  of  those  estates.^  How 
then  are  they  to  be  enjoyed  ? 

[His  Lordship  here  read  the  devise.] 

As  to  the  clause  directing  his  daughters  to  give  ^^  preference  to 
those  of  my  name, "  &c.,  it  is  plain  that  that  clause  is  merely  direc- 
tory or  precatory,  and  not  meant  to  impose  any  positive  trust.  The 
estates  being  devised  by  the  testator  to  his  three  daughters  to  be 
jointly  and  equally  ei^oyed,  coupled  with  the  recommendation  to 
respect  each  other,  and  to  live  together,  clearly  shows  that  he  meant 
those  estates  to  be  a  common  fund  for  the  maintenance  of  the 

>  2  Jannan  Wills  (Sd  Eng.  ed.),  266;  White  v.  Coram,  3  K.  &  J.  653;  I>oe 
9.  Fricker,  6  Ezch.  610. 
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three  so  long  as  they  lived  and  continued  unmarried.  That  being 
so,  the  question  is,  whether  the  testator  contemplated  that  each  of 
the  three  should  have  the  power  of  disposing  by  will  of  an  interest 
to  take  effect  after  the  death  of  the  survivor,  or  did  he  mean  that 
the  survivor  only  should  have  the  power  of  disposing  by  will.  In 
my  opinion,  the  latter  was  what  he  contemplated,  and  in  truth  the 
expression  ^^  they  or  the  survivor  in  case  of  death  are  by  this  my 
will  fully  authorized  to  dispose  of  the  same,''  would  be  inapplica- 
ble to  the  case  of  a  power  to  dispose  of  a  reversionary  interest 
expectant  after  the  expiration  of  one  or  two  previous  life  interests ; 
nor  can  I  think  that  the  testator  contemplated  any  thing  so  refined 
as  that.  The  authority  ^'  to  dispose  of  the  same  by  will  or  assign- 
ment," &c,j  must,  I  think,  be  interpreted  as  the  Solicitor-General 
suggests,  that  the  testator  meant  by  the  word  assignment  to  give 
an  absolute  power  of  disposition,  to  be  exercised  by  deed  by 
the  three,  *  or  the  two  surviving,  but  that  the  power  by  will  *  676 
was  limited  only  to  the  survivor. 

It  was  argued  that  a  tenancy  in  common  must  have  been  intended, 
because, in  the  event  of  the  marriage  of  one  or  more  of  his  daughters, 
the  testator  has  directed  that  the  property  should  be  ^'divided ; "  but 
whether  he  meant  it  was  to  be  divided  in  the  sense  of  its  becoming 
an  interest  in  conmion,  as  contradistinguished  from  a  joint  tenancy 
with  the  possibility  of  there  being  a  partition  qiioad  a  share  taken 
out  on  marriage,  it  is  not  necessary  to  speculate  upon,  because  in 
point  of  fact  there  was  no  marriage. 

Upon  the  whole  I  am  inclined  to  think  that  the  Master  of  the 
Bolls  is  right  in  saying  that  the  three  daughters  took  a  joint  inter- 
est in  fee.  If  they  did  not  take  a  joint  interest  in  fee,  then  there  was 
no  power  of  disposition  of  the  fee  by  will  except  in  the  survivor,  so 
that  substantially  the  declaration  of  the  Master  of  the  Bolls  is  cor- 
rect :  therefore  I  think  the  appeal  must  be  dismissed,  and  if  the 
house  in  Allsop's  Terrace  (a)  be  insufficient  to  pay  the  costs  of 
the  appeal,  the  appellants  must  make  good  the  deficiency. 

The  Lords  Justices  concurred. 

(a)  It  wu  arranged  between  the  parties  that  tbe  house  in  Allsop^s  Baildings 
should  be  sold  for  the  purpose  of  defraying  the  costs  of  the  sait. 
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•  677  *  RIDGWAY  v.  WHARTON.^ 

1853.    December  20,  21,  &  22.    January  11,  1854.    Before  the  Lord  Chin- 

oellor  Lord  Cranwobth. 

Where  a  defendant  admits  an  agreement,  if  he  means  to  rely  on  the  fact  of  iti 
not  being  in  writing  and  signed,  and  so  being  invalid  by  reason  of  the  St&tote 
of  Frauds,  he  must  say  so ;  otherwise  he  must  be  taken  to  mean  that  the 
admitted  agreement  was  a  written  agreement  good  under  the  statute,  or  else 
that,  on  some  other  ground,  it  is  binding  on  him.'  But  where  he  denies  or 
does  not  admit  an  agreement,  he  need  not  plead  the  Statute  of  Frauds ;  the 
burden  of  proof  is  altogether  on  the  plaintiff,  who  must  then  produce  a  Tslkl 
agreement  capable  of  being  enforced. 

Specific  performance  of  an  agreement  to  lease  refused,  when  the  alleged  contnct 
was  founded  upon  expressions,  in  a  letter  written  by  the  defendant's  agent  to 
the  intended  lessee,  to  the  effect  that  instructions  had  been  given  for  the 
preparation  of  the  lease  in  conformity  with  terms  arranged,  no  agreemeot 
haWng  been  actually  signed.' 

The  owner  of  an  estate,  in  answer  to  an  inquiry  from  an  intending  lessee,  said, 
''A.  B.  manages  all  my  affairs,  and  you  are  to  treat  with  him.*'  This  does 
not  imply  that  A.  B.  had  authority  to  enter  into  a  binding  agreement,  ieiMe. 

This  was  an  appeal  by  the  defendant,  Henry  Lawes  Wharton, 
from  a  decree  of  the  Vice-Chancellor  Stuart,  made  on  the  19th 
July,  1853,  declaring  that  the  plaintiff,  Mark  William  Bidgway, 
was  entitled  to  the  specific  performance  of  an  agreement  to  grant 
a  lease  of  a  public-house  called  the  Greyhoimd  at  Sydenham. 
The  case  made  by  the  bill,  which  was  filed  on  the  5th  December, 
1852,  was  that  the  plaintiff  being  in  1849  the  occupying  tenant  of 
the  public-house  under  Messrs.  Meux  &  Co.,  which  lease  expired 

1  S.  C,  24  L.  J.  Gh.  46;  4  Jur.  N.  S.  178;  affirmed,  6  H.  L.  Caa.  288. 

*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  t>56  and  note ;  Skinner  v.  M'Douall.  3 
De  G.  &  Sm.  265 ;  12  Jur.  741 ;  Baskett  v.  Cafe,  4  De  G.  &  Sm.  388 ;  Jackson 
V.  Oglander,  2  H.  &  M.  465 ;  Woods  r.  Pike,  11  Ohio,  455 ;  2  Story  £q.  Jur. 
§§  755-758 ;  Flagg  v,  Mann,  2  Sumner,  528,  529 ;  Newton  v.  Swasey,  8  K.  H. 
9 ;  Thompson  r.  Todd,  1  Peters  C.  C.  388 ;  Dean  ».  Dean,  1  Stockt.  (N.  J.) 
425 ;  Ashmore  v,  Evans,  3  Stockt.  (N.  J.)  151 ;  Van  Duyne  v.  Yreeland.  1 
Beasley  (N.  J.),  142 ;  S.  C.  3  Stockt.  (N.  J.)  370 ;  Thornton  v.  Henry,  2  Sctm. 
219;  OnUrio  Bank  o.  Root,  3  Paige,  478;  Cozine  o.  Graham,  2  Paige,  177; 
Whitchurch  r.  Bemis,  2  Bro.  C.  C.  (Perkins's  ed.)  566,  567  n.  (c)  ;  Stoiy  Eq'. 
PI.  §  763. 

'  See  the  remarks  of  Lord  St.  Leonards  upon  this  point  in  the  House  of 
Lords,  S.  C,  6  H.  L.  Gas.  238,  287  et  seq. 
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in  June,  1852,  was  desirous  of  obtaining  from  the  defendant,  who 
was  the  owner  of  the  fee,  a  lease  to  take  effect  from  the  time  of 
the  expiration  of  Messrs.  Meux's  lease,  and  that  having  applied  to 
the  defendant  for  that  purpose,  was  informed  by  him  that  Mr. 
Grawter  managed  his  business,  and  he  would  send  him  to  look 
over  the  premises,  and  whatever  Mr.  Crawter  arranged  he  should 
be  satisfied  with.  The  bill  stated  that  the  defendant  had  instructed 
Mr.  Orawter  as  to  the  letting  of  the  premises,  and,  in  June,  1849, 
wrote  to  the  plaintiff  the  following  letter :  "  Mr.  Wharton  has 
this  day  seen  the  surveyor,  Mr.  Grawter,  and  sends  Mr.  Ridg- 
way  this  note  to  inform  *  him  that  Mr.  Grawter  has  prom-  *  678 
ised  to  go  over  to  Sydenham  on  Saturday  next,  at  about  , 
twelve  o'clock,  for  the  purpose  of  looking  at  the  Greyhound,  and 
receiving  any  communications  which  Mr.  Bidgway  may  be  disposed 
to  make  to  him."  The  bill  then  stated  that  Mr.  Crawter  inspected 
and  reported  to  the  defendant  on  the  state  of  tlie  premises,  and 
was  afterwards  requested  by  the  defendant  to  arrange  with  the 
plaintiff  the  terms  of  the  lease,  and  that  in  pursuance  of  a  request 
made  by  Mr.  Grawter,  the  plaintiff  went  to  Garshalton  on  the  26th 
June,  1849,  when  Mr.  Grawter  agreed  on  behalf  of  the  defendant 
to  grant  the  plaintiff  a  lease  of  the  premises  for  twenty-one  years, 
on  the  tenns  of  the  plaintiff  Uying  out  600Z.  on  the  property. 
The  bill  alleged  that  this  agreement  was  identical  with  certain 
terms  recommended  by  Mr.  Grawter  to  the  defendant  in  his  report 
on  the  7th  June,  1849,  except  that  that  report  excluded  a  small 
triangular  piece  of  ground  which  the  plaintiff  prevailed  upon  Mr. 
Graver  to  include. 

The  bill  stated  that  the  plaintiff,  not  having  signed  any  writing,. 
accepting  the  terms,  Mr.  Grawter  wrote  and  sent  to  the  plaintiff 
the  following  letter:  ^^No.  7,  Southampton  Buildings,  Ghancery 
Lane,  July  2, 1849.  Sir, — Please  to  recollect  you  have  not  written 
to  me  with  respect  to  the  terms  for  the  agreement  as  arranged 
when  we  met  on  Tuesday  last  at  Garshalton.  I  cannot  do  any 
thing  till  you  write.  Yours  obediently,  Henry  Gbawtbb,  Jun.  — 
Mr.  Bidgway."  The  bill  stated  that  in  answer  to  such  last-men- 
tioned letter,  the  plaintiff  wrote  and  sent  to  Mr.  Grawter  the 
following  letter:  ^^ Sydenham,  July  3,  1849.  Sir,  —  I  beg  to 
apologize  for  not  writing  to  you  before  this,  but  it  has  been  a 
subject  of  great  consideration  on  my  part,  the  shortness  of  the 
lease,  the  proposed  outlay,  and  having  worked  very  hard  for  the 
VOL.  m.  34  [  529  ] 
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*  679  last  fourteen  years  with  so  little  profit  or  advantage,  ^  I 
certainly  should  feel  very  much  obliged  to  you  if  you  would 
allow  me  a  longer  term  of  lease ;  if  not,  I  must  submit  to  your 
terms,  and  will  thank  you  to  draw  up  the  agreement  at  once  as 
you  proposed.    Yours  obediently,  Mabk  W.  Ridgwat." 

The  bill  then  stated  that  Mr.  Crawter  did,  with  the  approba- 
tion of  the  defendant,  in  July,  1849,  give  to  Mr.  Oregson,  the 
solicitor  of  the  defendant,  instructions  in  writing,  setting  forth  the 
terms  of  the  lease  as  above  agreed  to,  with  a  view  to  a  more  formal 
agreement  being  prepared ;  that  on  the  27th  August,  1849,  the 
plaintiff  not  having  received  any  agreement  or  draft,  wrote  and 
sent  to  Mr.  Crawter  the  following  letter :  ^^  I  have  been  expect- 
ing to  receive  from  you  the  copy  of  the  agreement.  Will  you  be 
kind  enough  to  send  it  to  me  at  your  earliest  convenience  ?  "  that, 
in  reply  to  which  last-mentioned  letter,  Mr.  Crawter  wrote  and 
sent  to. the  plaintiff  the  following  letter:  ^'No.  7,  Southampton 
Buildings,  Chancery  Lane,  September  20, 1849.  Sir,  —  Mr.  Whar- 
ton's solicitor  had  instructions  from  me  long  since  to  prepare  the 
agreement,  and  I  fully  expected  he  had  done  so ;  but  my  absence 
from  town  has  prevented  my  seeing  him,  but  will  do  so  in  a  day  or 
two.  Mr.  Taylor  has  been  trying  to  learn  from  Mr.  Wharton  tbe 
terms  arranged  with  you,  but  which  neither  he  or  Messrs.  Meuz 
can,  have  any  thing  to  do  with,  and  he  seems  to  intimate  that 
Messrs.  Meux  should  have  had  the  refusal  of  the  premises,  but  I 
can  remind  Mr.  Taylor  that  they  had  the  offer  of  them,  and  he  on 
their  behalf  declined.  It  strikes  me  the  less  communication  yon 
have  with  Mr.  T.  the  better.  Yours  obediently,  Henbt  Crawteb, 
Jun.  —  Mr.  Ridgway." 

No  agreement  having  been  prepared,  the  bill  alleged  that  the 

plaintiff  called  five  or  six  times  upon  Mr.  Crawter  between 

*680    September,  1849,  and  April,  1852,  for  the  purpose  ^of 

obtaining  the  agreement,  on  which  occasions  he  repeatedly 

assured  the  plaintiff  that  he  need  be  under  no  apprehension  about 

the  lease. 

The  bill  then  stated  that  on  26th  April,  1852,  the  plaintiff  wrote 
to  Mr.  Crawter :  "  Sir,  —  I  have  the  honour  to  apply  to  you  for 
the  agreement  regarding  this  house,  which  you  were  good  enough 
to  say  should  be  forwarded  to  me.  I  trust  you  will  not  think  me 
troublesome,  but  I  am  anxious  on  the  subject,  as  the  time  is  draw- 
ing nigh.  I  remain  your  obedient  servant,  M.  W.  BmowAT.'/ 
[680] 
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That  Mr.  Orawter,  in  answer  to  the  last-mentioned  letter,  wrote 
and  sent  to  the  plaintiff  the  following  letter:  ^^No.  7,  Soutb> 
ampton  Buildings,  Chancery  Lane,  April  80,  1852.  Oreyhonnd 
and  premises.  Sir, — I  find  it  is  as  &r  back  as  1849  that  I  re- 
ported to  the  Bev.  Mr.  Wharton,  since  which  changes  have  taken 
place,  and  he  has  now  requested  me  to  view  the  premises,  for  the 
purpose  of  arranging  the  future  letting,  which  I  hope  to  do  one 
day  next  week,  and  will  then  see  you.  I  remain  yours  obedientiy, 
Henbt  Gbawteb,  Jun.  —  Mr.  Ridgway." 

The  bill  then  stated  that  on  the  12th  May,  1852,  Mr.  Crawter 
went  to  inspect  the  premises,  and  informed  the  plaintiff  that  he 
might  have  a  lease  of  the  premises  for  twenty-one  years,  at  lOOZ.  a 
year,  but  that  one  of  the  fields  nfust  be  exempted  from  the  lease ; 
and  that  on  the  15th  May,  1852,  Mr.  Crawter  wrote  to  the  plaintiff 
the  following  letter:  ^^Sir,  —  I  do  not  think  I  can  add  or  alter 
what  passed  on  Thursday  between  us,  but  as  time  draws  tiigh  to 
the  end  of  Messrs.  Meux's  lease,  something  must  be  decided  forth- 
with, and  unless  you  agree,  we  must  advertise  the  place,  having 
given  you  the  tenant  in  possession  the  nsual  opportunity  of  rehir. 
ing  the  premises,  and  at  a  less  rent  than  the  market  value  for  a 
licensed  house,  with  the  advantage  of  grounds,  buildings,  &c. 
Please  not  to  defer  deciding  one  way  or  the  other  at  the 
*  beginning  of  next  week.  Yours,  .Ac,  Henbt  Cbawteb,  *681 
Jun.  —  Mr.  Ridgway. —  P.S.   Do  you    know    Farquhar's, 

No. in  Moorgate  Street?    I  am  told  by  judges  the  terms 

offered  to  you  are  moderate." 

The  bill  then  set  forth  a  long  letter  written  on  the  18th  May, 
1852,  by  the  plaintiff  to  Mr.  Crawter,  which  concluded  thus :  ^^  I 
venture  to  hope  therefore,  upon  consideration  of  the  above  facts,  you 
will  be  able  to  advise  Mr.  Wharton  to  grant  me  the  lease  upon  the 
terms  of  the  agreement  made  in  1849,  but  if  it  is  preferred,  I  will 
adhere  to  the  offer  I  verbally  made  when  I  last  saw  you,  viz.  to 
pay  802.  rent,  but  in  that  case  I  am  not  to  expend  more  money 
in  improvements,  &c.,  than  I  think  needfiil.  If  this  offer  is  not 
accepted,  it  must  not  be  considered  to  interfere  with  my  right  to 
have  the  agreement  of  1849  carried  out  in  case  of  our  not  being 
able  to  agree  upon  other  terms.  I  am,  sir,  your  obedient  servant^ 
M.  W.  RiDGWAT."  In  reply  to  the  last-mentioned  letter,  Mr. 
Crawter,  on  22d  May,  1852,  wrote  to  the  plaintiff  the  following 
letter :    '^  Sir,  —  In  reply  to  your  letter  of  the  18th  inst.,  I  beg 
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tx>  infonn  you  I  have  to-day  seen  the  Rev.  Mr.  Wharton  on  it, 
and  he  desires  me  to  say  that  he  considers  there  is  nothing  de- 
cided as  to  the  terms  of  letting  you  the  premises  from  Midsonuner 
next ;  and  he  concluded  long  since,  not  hearing  any  thing  upon  the 
subject,  that  the  transaction  in  1849  had  all  blown  orer  and  vas 
at  an  end.  Property  at  Sydenham  has  much  improved  since 
1849,  and  other  changes  have  taken  place,  amongst  them  the  water 
supply,  and  the  removal  about  to  take  place  of  the  Crystal  Palaoe, 
&c.  I  am  now  instructed  to  give  publicity  to  the  letting,  in  order 
that  Mr.  Wharton  may  obtain  the  fSur  market  value  of  this  prop- 
erty, which  is  all  he  requires,  and  all  that  has  previously 
*  682  transpired  *  goes  for  nothing.  I  remain  yours  obediently, 
Henbt  Grawteb,  Jun."     • 

The  bill  alleged  that  the  defendant  had  informed  Mr.  Taylor, 
the  agent  of  Messrs.  Meux,  of  the  agreement  with  the  plaintiff  in 
September,  1849,  and  after  steting  that  the  defendant  had  brought 
an  action  of  ejectment  to  recover  possession  of  the  premises,  prayed 
an  injunction  to  restrain  such  action  and  specific  performance  of 
the  agreement  entered  into  by  or  in  the  name  of  the  defendant. 

The  defendant,  by  his  answer,  denied  that  Mr.  Crawter  was  his 
agent  to  let  the  premises,  but  alleged  that  he  was  merely  employed 
to  survey  the  defendant's  property  at  Sydenham,  and  to  receire 
communications  from  ^he  plaintiff.  The  defendant  stated  his 
belief  that  no  note  or  memorandum  in  writing  was  ever  made  by 
Mr.  Grawter  of  any  lease  to  be  granted  by  the  defendant  to  the 
plaintiff,  but  did  not  in  his  answer  set  up  the  Statute  of  Frauds. 
With  reference  to  Mr.  Orawter's  instructions  to  Mr.  Oregson  to 
prepare  a  lease,  the  defendant  stated  that  the  extent  to  which  the 
instructions  referred  to  in  the  letter  of  20th  September,  1849,  went, 
was  that  Mr.  Gregson  should  prepare  a  draft  agreement  for  his,  the 
defendant's,  own  private  consideration. 

The  following  is  a  copy  of  the  instructions  left  by  Mr.  Grawter 
with  Mr.  Gregson :  ^^  Memorandum  of  terms  for  an  agreement 
for  a  lease  to  be  granted  by  tiie  Rev.  Mr.  Wharton  to  Mr.  Mark 
W.  Bidgway."  ^^  Premises  situate  at  Sydenham,  in  the  parish 
of  Lewisham,  Kent.  Nos.  on  plan  on  deed  of  partition.  20,  Grey- 
hound Inn,  bowling-green,  garden,  stabling  and  meadow,  8a.  Ir. 
lip.  No.  82,  triangular  piece  of  arable,  formerly  meadow,  8r.  12p. 
An  agreement  for  a  twenty*one  years'  lease  to  conmienoe  at 
*  688  ihe  expiration  of  Messrs.  Meux  &  Oo.'s  *  term.  Mr* 
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Bidgway  to  lay  oat  not  less  than  600{.  in  taking  down  and  re- 
building part  of  the  Greyhound  Inn ;  vis.,  two  parlours  and  rooms 
oTer,  uid  in  sinking  a  well.  The  lease  to  contain  oovenants  to 
uphold  and  keep  the  wh(de  of  the  premises  in  substantial  repair, 
and  so  deliver  up  the  same.  The  rent  70Z.  olear.  Tenant  to  in** 
sure  and  pay  all  taxes.  N.  B.  Mr.  Bidgway  is  about  to  arrange 
witii  Messrs.  Meux  A  Go.  for  the  remainder  of  their  term ;  viz., 
three  years  at  Midsummer,  1849 ;  and  therefore  the  outlay  would 
be  immediate  on  the  agreement  being  entered  into,  the  draft  of 
which  please  to  send  to  Messrs.  Orawter,  of  Southampton  Build- 
ings." The  defendant  admitted  the  probability  of  his  having  told 
Taylor,  in  October,  1849,  that  he  was  not  in  a  situation  to  enter- 
tain a  proposal  until  the  plaintiff's  application  was  disposed  of. 
He  also  admitted  having  written  a  letter  to  Mr.  Crawter,  in  1849, 
on  the  subject  of  letting  the  premises,  which  letter,  he  stated  by 
his  answer,  ^^  does  not  now  exist ;  the  same  having  been  afterwards 
returned  to  me  by  Mr.  Grawter  for  my  examination,  and  Mr. 
Crawter  never  having  asked  me  for  it  again,  I  destroyed  it  along 
with  old  letters /elating  to  other  matters,  and  I  do  not  particularly 
remembe)r  the  contents  of  such  letter,  but  I  am  certain  that  the 
said  letter  contained  nothing  authorizing  Mr.  Grawter  to  make 
iuiy  such  agreement  or  acknowledging  that  any  such  agreement 
had  been  made  as  the  plaintiff  alleges,  or  any  other  agreement 
with  the  plaintiff  or  any  other  person  for  a  lease  of  the  premises." 
The  plaintiff  and  defendant  were  both  examined,  as  also  Mr. 
Crawter  and  Mr.  Taylor.  Mr.  Grawter  stated  he  had  no  authority 
to  grant  a  lease,  but  he  admitted  that  in  June,  1849,  after  having 
surveyed  the  premises  and  sent  in  his  report,  that  the  defendant 
told  him,  ^'  You  may  see  Mr.  Ridgway  on  the  recommenda- 
tion in  your  *  report."  Mr.  Taylor  verified  the  statement  ♦  684 
in  the  bill  to  the  effect  that,  being  desirous  on  behalf  of 
Messrs.  Meux  of  obtaining,  he  applied  for,  a  renewal  of  the  lease, 
and  in  answer  to  that  application,  the  defendant  informed  him  that 
the  house  was  irrevocably  gone  from  Messrs.  Meux,  and  that  it 
had  been  let  to  the  plaintiff.  Under  these  circumstances,  and 
upon  this  evidence,  the  Yice-Ghancellor  having  decreed  specific 
performance  of  the  agreement  as  alleged  in  the  bill,  the  defendant 
now  appealed. 

Mr.  Malins  and  Mr*  W.  D.  LewU^  for  the  plaintiff,  in  support 
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of  the  decree  of  the  Yice-Ghancellor.  —  The  defendant  relied  in 
the  Court  below  upon  the  Statute  of  Frauds,  but,  not  having  pleaded 
it  in  his  answer,  he  is  precluded  from  setting  it  up  as  a  defence. 
The  agreement,  however,  was  clearly  a  binding  and  authorized 
contract,  there  being  a  determinate  price  and  subject-matter. 
Ogilvie  v.  Foljambe,  (a)  Fawle  v.  Freemanj  (h)  Owen  v.  Tham- 
09  J  (c)  Skinner  v.  M^DauaU.  (d)  The  defendant  is  completely 
bound  by  the  fact  of  his  agent,  Mr.  Crawter,  having  given  instruc- 
tions to  the  defendant's  solicitor  to  draw  up  the  agreement ;  and 
the  evidence  of  the  agent,  limiting  the  extent  of  his  authority, 
must  be  received  with  the  most  anxious  jealousy.  Howard  v. 
Braithwaite.  (jr) 

The  Solicitor- Cf-enercUy  Mr.  Bacon^  and  Mr.  Reming,  for  the 
defendant,  in  support  of  the  appeal.  —  The  Vice-Chancellor's 
judgment  is  mainly  founded  on  the  letter  of  the  20tti  Sep- 
*  685  tember,  1849,  which  he  held  to  *  be  a  sufficient  compliance 
with  the  Statute  of  Frauds  ;  but  that  letter  only  referred  to 
certain  terms  contained  in  another  instrument,  which  the  writer 
was  permitted  to  explain  and  incorporate  with  the  letter,  a  coarse 
of  proceeding  wholly  without  precedent.  The  Vice-Chancellor 
also  admitted,  as  evidence  for  the  plaintiff,  certain  instructioDS 
sent  by  the  agent  of  the  defendant  to  his  own  solicitor  to  prepare 
a  lease ;  but,  in  the  language  of  Sir  W.  Obaht,  ^^  This  amounts 
to  no  more  than  a  mandate  from  a  principal  to  his  agent,  which 
can  give  no  right  or  interest  to  a  third  person  in  the  subject  of  the 
mandate.  It  may  be  revoked  at  any  time  before  it  is  executed, 
or  at  least  before  any  engagement  is  entered  into  with  a  third 
person  to  execute  it  for  his  benefit.  And  it  will  be  revoked  by 
any  disposition  of  the  property  inconsistent  with  the  execution  of 
it."  Scott  V.  Porcherj  (jg)  Foligno  v.  Martin.  (A)  Assuming, 
however,  for  a  moment  that  the  document  in  question  is  admissi- 
ble as  evidence  against  the  defendant,  yet  it  is  wholly  immaterial 
in  the  present  case  when  the  defendant  insists  upon  the  benefit  of 
the  Statute  of  Frauds.    Blagden  v.  Bradbear.  (t)     The  case  of 

(a)  8  Mer.  68.  (e)   1  V.  &  B.  202. 

(6)  9  Yes.  861.  (g)  S  Mer.  662 ;  see  p.  664. 

(c)  8  M.  &  K.  368.  (A)  22  Law  J.  Ch.  602. 

(d)  2  De  6.  &  S.  266.  (%)  12  Yea.  466. 
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Boydell  v.  Drummtmd  (a)  shows  that  even  if  there  had  been  a 
concluded  contract,  though  wanting  in  the  requisites  prescribed  bj 
the  Statute  of  Frauds,  that  statute  would  have  been  an  answer 
to  the  plaintiff's  claim.  In  the  present  instance,  the  alleged  con- 
tract being  different  from  that  sought  to  be  enforced,  there  can  be 
no  specific  performance.  TT^ynne  r.  Lord  Olengall^  (V)  Woollam 
V.  Heame.  (c) 

Mr.  Malins,  in  reply.  —  At  the  conclusion  of  the  argu- 
ment tlie  Lord  Ohancellor  *  said  the  question  seemed  to  him    *  686 
to  be  not  whether  there  was  an  agreement  in  writing  within 
the  statute  or  not,  but  whether  there  was  anj  agreement  at  all. 

1854.    JftouAiy  11. 

The  Lord  Chancellor.  —  This  case  was  heard  before  me  on  the 
last  day  before  the  Court  rose.  It  is  an  appeal  from  a  decree  of 
the  Yice-Chancellor  Stuart,  in  which  the  Vice-chancellor  has 
decreed  specific  performance  of  an  agreement  alleged  to  have  been 
entered  into  by  the  defendant,  to  grant  to  the  plaintiff  a  lease  of  a 
certain  house  called  the  Greyhound  Public-house  at  Sydenham. 
The  defence  is,  that  there  was  no  agreement.  The  agreement 
relied  on  by  the  plaintiff  is  an  agreement  said  to  have  been  made 
by  a  gentleman  of  the  name  of  Crawter,  a  surveyor,  as  the  agent 
of  the  defendant,  and  by  his  authority.  The  defendant  says  he 
never  gave  the  authority ;  and  that,  if  he  had  done  so,  Mr.  Crawter 
never  made  any  agreement  in  writing,  and  so  he  denies  both  prop- 
ositions of  the  plaintiff,  both  the  authority  and  the  agreement. 
The  plaintiff,  in  order  to  succeed,  must  establish  both  points, — 
the  authority  and  the  agreement  made  in  exercise  of  it. 

Both  parties,  the  plaintiff  and  defendant,  were  examined  under 
the  recent  Act  of  Parliament  on  the  subject  of  the  authority  given, 
or  said  to  have  been  given,  by  the  defendant.  The  defendant 
denies  that  he  ever  gave  any  authority  to  Mr.  Crawter  beyond  an 
authority  to  make  a  valuation  of  the  property,  and  to  learn  from 
the  plaintiff  what  were  the  terms  he  was  ready  to  ofier.  Mr. 
Crawter  was  examined  also,  and  he  says  the  only  authority  given 
to  him,  in  the  first  instance,  was  an  authority  to  look  over  the  prop- 
erty with  a  view  to  letting  it  to  the  plaintiff.    He  then  says  that  he 

(a)  11  East,  142.  (6)  2  H.  L.  Cas.  131.  (c)  7  Yes.  211 6. 
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did  accordingly  make  a  survey  of  the  property,  and  that  he 

*  687    made  a  *  written  report  on  the  subject  to  the  defendant, 

stating,  amongst  other  tilings,  the  terms  upon  which  he 
would  recommend  the  granting  of  a  lease  to  the  pkuntiff ;  that 
the  defendant  thereupon  said  to  him:  "You  must  see  Bidgway 
on  the  reconunendation  in  your  report ; "  and  that  then  a  meeting 
was  had  between  him  and  the  plaintiff,  at  which  that  took  place 
which  the  plaintiff  contends  amounts  to  an  agreement  between 
him  and  Mr.  Crawter  as  the  agent  of  the  defendant.  If  what 
took  place  between  the  defendant  and  Mr.  Crawter  is  to  be  taken 
as  correctly  given  in  this  evidence,  there  clearly  was  no  authority ; 
for  even  if  the  words  used  by  the  defendant  amounted  to  an  an- 
thority  to  make  a  contract  binding  him,  it  was  clearly  only  to  make 
a  contract  conformable  to  the  report ;  but  the  contract  actually 
made,  or  alleged  to  have  ^been  made,  was  materially  different  from 
the  report.  The  alleged  contract  included  the  triangular  piece  of 
land ;  the  report  excluded  it,  and  only  contemplated  a  negotiatioD. 
It  stated  that  there  was  no  particular  inducement  to  the  owner,  or 
advantage  that  would  be  served,  by  entering  into  such  an  agree- 
ment upon  the  terms  proposed,  but  recommended  the  following,  as 
the  terms  to  be  offered  to  Mr.  Ridgway  ;  namely,  "  an  agreement 
for  a  twenty-one  years'  lease."  And  then,  having  stated  what  the 
rent  was  to  be,  and  that  the  triangular  piece  of  ground  was  to  be 
given  up,  it  goes  on  :  "  On  these  terms  being  proposed,  it  wiU  prob> 
ably  lead  to  a  negotiation  by  which  a  fair  rent  may  be  obtained, 
and  some  arrangement  made  to  permanently  improve  the  premises, 
for  which  there  is  ample  room."  If,  tlierefore,  the  evidence  of 
the  defendant  and  Crawter  is  to  be  taken  as  true,  there  was  no 
authority. 
But  then  the  plaintiff  was  also  examined,  and  his  evidence  is, 

that,  on  applying  to  the  defendant,  the  defendant  told  him 

*  688    that  Crawter  managed  all  his  *  affairs  for  him,  and  that  he, 

the  plaintiff,  was  to  treat  with  him  ;  that  Crawter  did  ac- 
cordingly look  over  the  property,  and  afterwards  had  a  meeting 
with  him  at  Carshalton,  when  he  entered  into  an  i^preement,  on 
behalf  of  the  defendant,  to  grant  a  lease,  being  the  agreement  the 
plaintiff  is  now  seeking  to  enforce.  Taking  this  to  be  a  correct 
representation  of  what  really  passed,  the  question  whether  the 
defendant  did  thereby  authorize  Crawter  to  agree  for  a  lease,  or 
rather  whether  the  plaintiff  is  not  entitled  to  consider  him  as  hav- 
[686] 


Bn>OWAT  V.  WHARTON.  ^  688 

ing  given  such  auihorily  depends,  independentlj  of  what  after- 
wards occurred,  upon  the  conatraction  to  be  put  upon  the  words 
that  ^*  Mr.  Grawter  managed  all  his  afiairs,  and  that  he,  the  plain- 
tiff, was  to  treat  with  him."  If  this  were  all,  and  if  upon  this  the 
plaintiff  had  agreed  with  Orawter  for  a  lease,  I  should  have  felt 
great  difficulty  in  saying  that  the  defendant  had  represented  to  the 
plaintiff  that  Mr.  Grawter  had  authority  to  enter  into  a  binding 
agreement.  The  language  is  very  equivooal.  It  might  mean  no 
more  than  that  Grawter  was  to  negotiate,  which  is  the  interpreta- 
tion that  the  defendant  and  Mr.  Grawter  both  put  on  what  took 
place,  and  what  adds  confirmation  to  that  is  the  terms  of  the  report 
to  which  I  haye  referred.  But  then  there  is  a  circumstance  likely 
to  throw  some  light  upon  this  part  of  the  case ;  I  allnde  to  the  con- 
yersation  between  the  defendant  and  Taylor.  Taylor,  the  agent  of 
Meux  &  Go.,  says,  that  on  applying  to  the  defendant  to  grant  a 
lease  of  the  house  to  Meux  &  Go.,  the  defendant  told  him  it  was 
irreyocably  gone  ;  that  he  had  granted  a  lease  of  it  to  the  plaintiff. 
This  conversation,  if  correctly  represented,  very  strongly  tends  to 
the  conclusion  that  the  plaintiff  rightly  interpreted  his  conversa* 
tion  with  the  defendant ;  and  that  he  did  rightly  interpret  it,  is 
further  made  probable  by  the  fact  that  in  the  month  of  September, 
1849,  three  months  after  the  alleged  contract  with  Grawter, 
Grawter  in  his  *  letter  alludes  to  the  circumstance  of  Tay-  *  689 
lor  having  been  trying  to  get  from  the  defendant  the  terms 
of  the  agreement  between  him  and  the  plaintiff.  The  strong  prob- 
ability therefore  is,  that  the  defendant  had  so  expressed  himself 
to  the  plaintiff  as  to  lead  him  to  suppose  he  would  be  bound  by 
whatever  Grawter  might  agree  to  do,  and  that  he  afterwards,  when 
he  learned  from  Grawter  what  had  passed  between  him  and  the 
plaintiff  at  Garshalton,  supposed  himself  then  to  have  been  bound 
to  grant  the  required  lease  to  the  plaintiff.  If,  therefore,  it  were 
necessary  to  decide  this  point,  I  should  be  strongly  inclined  to  hold 
that  the  defendant  must  be  taken  either  to  have  given  to  Grawter 
an  authority  to  contract,  or  at  all  events  to  have  so  conducted  him^- 
self  towards  the  plaintiff  as  to  be  estopped  from  disputing  such 
authority.  But  I  do  not  think  it  necessary  to  decide  this  point ; 
for  even  supposing  it  to  be  clear  that  the  defendant  did  give  the 
authority  to  Grawter,  I  think  it  equally  clear  that  Grawter  never 
entered  into  any  binding  contract  at  all :  by  binding  contract,  I 
mean  a  written  contract  signed  by  himself  as  the  defendant's  agent. 
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It  was  argued  that  the  objection  on  the  Statute  of  Frauds  was 
not  open  to  the  defendant,  by  reason  of  his  not  having  insisted  on 
the  statute  as  a  defence ;  but  this  is  a  mistake.  Where  a  defend- 
ant admits  the  agreement,  if  he  means  to  rely  on  the  fact  of  its 
not  being  in  writing  and  signed,  and  so  being  invalid  by  reason  of 
the  statute,  he  must  say  so ;  otherwise  he  is  taken  to  mean  that 
the  admitted  agreement  was  a  written  agreement  good  under  tiw 
statute,  or  else  that  on  some  other  ground  it  is  binding  on  him ; 
but  where  he  denies  or  does  not  admit  the  agreement,  the  burden 
of  proof  is  altogether  on  the  plaintiff,  who  must  then  prove  a  valid 

agreement  capable  of  being  enforced. 
*  690  *  This  is  what  Lord  Eldon  adverts  to  in  the  case  of 
Oooth  V.  JackBon,  (a)  which  was  cited  before  me ;  and  that 
such  was  his  meaning  is  manifest  from  a  consideration  of  the 
facts  of  that  case.  There  the  question  arose,  whether  a  party  who 
had  admitted  an  agreement  could  by  any  mode  of  proceeding  STail 
himself  of  the  Statute  of  Frauds,  on  the  ground  that  an  admitted 
agreement  was  a  case  not  within  the  mischief  contemplated  by 
that  statute.  Lord  Eldon's  reasoning  refers  to  the  case  of  an 
agreement  admitted,  and  that  is  manifest  from  the  illustration 
which  he  gives.  He  says,  with  reference  to  parol  agreements 
taken  out  of  the  statute  upon  part  performance :  ^*  If  the  partj 
has  a  rjght  to  relief  in  this  Court,  he  has  a  right  to.  an  answer 
from  the  defendant  to  every  allegation  of  his  bill ;  the  admission 
of  the  truth  of  which  or  the  proof  of  the  truth  of  which  is  nec- 
essary to  entitle  him  to  that  relief.  If  his  title  to  relief,  tiiere- 
fore,  stands  both  upon  the  fact  of  a  parol  agreement  and  part 
performance  of  that  parol  agreement,  there  must  in  some  stage  of 
the  cause  be  proof  that  there  was  a  parol  agreement  and  a  part 
performance  of  that  parol  agreement,  by  which  I  mean  some  parol 
agreement  certain  and  definite  in  its  terms,  and  to  which  those 
acts  of  part  performance  can  be  clearly  and  certainly  referred.  If 
the  defendant  answers  in  the  first  instance,  admitting  the  agree- 
ment and  saying  nothing  about  the  statute,  I  suppose,  if  he  sajs 
nothing  about  the  circumstances  of  part  performance  thou^  not 
craving  the  benefit  of  the  statute,  the  plaintiff  would  not  think  it 
material  to  prove  the  circumstances  of  part  performance,  but 
woidd  proceed  upon  tbat  admission,  for  upon  this  supposition  the 

(a)  6  Yes.  12 ;  see  p.  87. 
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Court  would  decree  it.  Suppose  he  prays  the  benefit  of  the  stat- 
ute. He  must  go  on  to  state  the  acts  of  part  performance: 
why  ?    If  it  is  the  doctrine  of  this  Court  that  a  parol 

*  agreement,  notwithstanding  the  defendant  craves  the  *691 
benefit  of  the  statute,  is  to  be  executed,  why  does  the  Court 

do  such  an  unnecessary  thing  as  to  make  him  answer  as  to  the 
part  performance ;  for  if  there  is  no  difference  whether  he  says 
any  thing  about  the  statute  or  not,  why  is  not  the  plaintiff  to  have 
a  decree  in  the  former  case  as  well  as  the  latter  ? "  And  Lord 
Eldon  adds:  "  Then  the  most  rational  way  seems  to  me  to  be, 
that  if  the  defendant  admits  the  i^eement,  but  insists  upon  the 
benefit  of  the  statute,  the  statute  protects  him ;  if  he  does  not  say 
any  thing  about  the  statute,  then  he  must  be  taken  to  renounce  the 
benefit  of  it,  and  there  is  no  occasion  to  inquire  about  the  part 
performance.'^  All  that  reasoning  appears  to  me  to  be  perfectly 
clear.  It  would  be  absurd  for  a  defendant,  denying  any  agreement 
at  all,  to  say  he  relies  on  the  Statute  of  Frauds,  and  equally  would 
it  be  so  in  the  (^fendant  who  denies  all  knowledge  on  the  subject, 
which  may  well  be  the  case  where  the  alleged  contract  is  said  to 
have  been  made  by  an  agent ;  or  in  the  case  of  an  infant  heir-at- 
law  who  knows  nothing  of  his  ancestor's  contract,  and  against 
whom  a  valid  agreement  must  be  proved. 

It  was  supposed  that  the  defence  of  the  Statute  of  Frauds  was 
analogous  to  the  case  of  a  defence  arising  under  the  Statute  of 
Limitations.  In  trutli  it  is  altogether  different,  and  the  mistake 
in  the  view  that  was  taken,  or  rather  the  fallacy  of  the  argument, 
which  was  very  ingeniously  pressed  is  apparent ;  and  the  distinc- 
tion is  manifest  in  considering  the  nature  of  the  two  statutes,  and 
Hie  mode  in  which  from  the  nature  of  things  they  must  be  treated. 
The  Statute  of  Limitations  says  that  no  action  of  a  certain  descrip- 
tion, such  as  an  action  of  assumpsit,  shall  be  brought  except  within 
six  years  after  the  cause  of  action  has  accrued.  Suppose  an  ac- 
tion brought  against  a  party,  for  that  he  did  undertake  and 

*  promise  something  within  the  six  years,  you  must  plead  *  692 
tlvs  statute,  otherwise  you  have  no  issue  raised  upon  it  by 

the  plea  of  non  assumpsit  The  promise  may  be  proved  at  any 
time:  the  Statute  of  Limitations  therefore  must  be  pleaded,  that 
there  maybe  on  the  record  something  to  raise  the  issue  under 
that  statute,  whether  or  not  the  contract  was  within  the  proper 
time.    But  with  regard  to  the  Statute  of  Frauds,  it  is  altogether 
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different:  that  says  no  action  shall  be  brought  whereby  persons 
shall  be  charged  in  certain  cases,  unless  the  agreement  upon  whicli 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully  author- 
ized. Suppose  an  action  brought  against  a  party  for  a  breach  of 
a  contract  in  •  having  agreed  to  sell  a  certain  estate,  the  statute 
requires  a  writing  signed  by  the  party.  The  plaintiff  alleges  that 
the  defendant  entered  into  such  an  agreement,  the  answer  is  he 
did  not ;  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
defendant  did  enter  into  the  agreement';  and  ^^the  agreement"  . 
means  a  valid  agreement  (unless  there  is  something  to  qualify  it), 
which  can  only  be  proved  by  showing  a  written  agreement  under 
the  hand  of  the  party  or  his  lawfully  authorised  agent.  The  two 
cases  are  entirely  dissimilar ;  it  seems  to  me  that  the  one  statute 
affbrds  no  illustration  towards  the  interpretation  of  the  other.^ 

This  being  so,  has  the  plaintiff  proved  any  written  agreement 
signed  by  Mr.  Orawter?  The  only  document  viiiich  can  possi- 
bly be  argued  to  come  within  such  a  description  of  a  written 
agreement  is  Mr.  Grawter's  letter  of  the  20th  September,  1849. 
Assuming  that  there  had  been  a  verbal  agreement  at  Garshalton 
in  June,  the  plaintiff  wrote  to  Mr.  Grawter  a  letter  on  the  27t)L 
August,  pressing  Mr.  Grawter  to  send  him  a  copy  of  the 

*  698    agreement,  *  to  which  Mr.  Grawter  answers  thua,  on  the 

20th  September,  1849 :  '<  Sir,  ^  Mr.  Wharton's  soUcitor  hftd 
instructions  fi*om  me  long  since  to  prepare  the  agreement,  and  I 
lully  expected  he  had  done  so ;  but  my  absence  from  town  has 
prevented  my  seeing  him,  but  will  do  so  in  a  day  or  two.  Mr 
Taylor  has  been  trying  to  learn  from  Mr.  Wharton  the  terms  lu^ 
ranged  witb  you,  but  with  which  neither  he  nor  Messrs.  Meux  can 
have  any  thing  to  do,  and  he  seems  to  intimate  that  Messrs.  Mem 
ahould  have  had  the  reftisal  of  the  premises ;  but  I  can  r^nind 
Mr.  Taylor  they  had  the  offer  of  them,  and  he  on  their  behalf 
declined.  It  strikes  me  the  less  communication  you  have  with 
Mr.  Taylor  the  better.  Yours  obediently,  Hbnrt  Gbawteb,  Jim." 
This  letter  certainly  cannot  be  stronger  as  an  agreement  tlian  if 
he  had  written :  "  I  have  entered  into  an  agreement  with  yon  to 
lease  the  estate,  and  I  have  desired  the  solicitor  to  prepare  a  lease 

>  See  1  Dad.  Ch.  Pr.  (4tli  Am.  ed.)  654. 
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according  to  the  terms  arranged  between  us."  Now  I  am  clearlj 
of  opiniim  that  even  such  a  letter  would  not  be  a  valid  contract 
within  the  Statute  of  Frauds ;  even  though  the  terms  had  in  fact 
been  previously  reduced  into  writing,  the  statute  is  not  complied 
with  unless  the  whole  contract  is  either  embodied  in  some  writing 
signed  by  the  party,  or  in  some  paper  referred  to  in  a  signed  docu- 
ment, and  capable  of  being  identified  by  means  of  the  description 
of  it  contained  in  the  signed  paper^  Thus  a  contract  to  grant  a 
lease  on  certain  specified  terms  is  of  course  good.  So,  too,  even 
if  the  terms  are  not  specified  in  the  written  contract,  yet  if  the 
written  contract  is  to  grant  a  lease  on  the  terms  of  the  lease  or 
written  agreement  under  which  the  tenant  now  holds  the  same,  or 
on  the  same  terms  as  are  contained  in  some  other  designated 
paper,  then  the  terms  of  the  statute  are  complied  with.  The 
two  writings  in  the  cases  I  have  put  become  one  *  writing.  *  694 
Parol  evidence  is  in  such  a  case  not  resorted  to  for  the  pur- 
pose of  showing  what  the  terms  of  the  contract  are,  but  only  in 
order  to  show  what  the  writing  is  which  is  referred  to.  When 
that  fact,  which  it  is  to  be  observed  is  a  fact  collateral  to  the  con* 
tract,  is  established  by  parol  evidence,  the  contract  itself  is  wholly 
in  writing  signed  by  the  party. 

But  here  the  case  is  very  different;  Mr.  Grawter  (to  put  the 
case  in  the  most  favourable  point  of  view  for  the  plaintifi*)  writes 
that  he  has  agreed  to  grant  a  lease  on  certain  terms  arranged 
between  him  and  the  plaintiff.  What  are  these  terms?  The 
plaintiff  undertakes  to  show  by  parol  evidence  that  the  terms  are 
the  terms  to  be  found  in  a  written  unsigned  paper.  It  must  be 
open  to  the  defendant  to  ofler  counter  evidence,  to  show  that  the 
terms  arranged  were  not  those  contained  in  that  paper,  but  certain 
other  terms  arranged  by  parol,  so  that  the  whole  mischief  which 
the  Statute  of  Frauds  was  intended  to  meet  would  be  let  in. 

I  should  have  been  clearly  of  this  opinion,  even  if  the  case  was 
untouched  by  decision ;  but,  in  truth,  it  is  concluded  by  authority 
which  has  never  been  questioned.  I  refer  to  the  case  before  Lord 
Bedsbdalb,  of  Clinan  v.  Cooke,  (a)  That  is  a  case  in  which,  as 
far  as  it  is  material  to  consider  it,  an  agreement  had  been  entered 
into  by  an  agent  to  grant  a  lease ;  but  the  agreement  did  not  state 
what  the  terms  of  the  lease  were  to  be,  or  how  long  it  was  to  be 

(a)  1  Sish.  A  Lef.  22. 
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held.  The  agreement  was  entered  into  in  pursoance  of  an  adTe^ 
tisement  in  these  words  inserted  in  the  pnblic  papers  shortlj 
before  the  agreement,  ^'  To  be  let  for  three  lives,  or  thirfy-one 
years,  from  the  Ist  day  of  May  next,  the  lands  of  Pnrcell's  6a^ 

dens,  containing,'^  and  so  on.    Then  follows  the  deacrip- 
*  695    tion  of  *the  lands :  ^^  Applications  to  be  made  to  W.  Cooke, 

Esq.,  or  Edmund  Meagher/'  In  consequence  of  this  adyer- 
tisement  Mr.  Meagher,  being.the  lawfully  authorized  agent,  signed 
and  agreed  to  grant  a  lease  at  a  certain  rent  ^*  for  the  remainder 
of  the  term,"  but  not  stating  for  what  term.  The  objection  was 
that  there  was  no  agreement  in  writing,  and  what  Lord  Redesdale 
says  on  this  part  of  the  case  is  very  well  worthy  of  attention,  (a) 
^'  It  is  contended  that  this  omission  may  be  supplied  by  parol  e^i- 
dence,  and  particularly  by  reference  to  the  advertisement.  The 
plaintifib  have  taken  it  to  be  a  contract  for  a  lease  of  three  lives ; 
therefore  the  contract  they  propose  to  perform  is  a  contract  at  tiie 
rent  expressed  in  the  paper  for  three  lives.  Now  a  reference  to 
the  advertisement  will  not  serve  their  purpose,  because  tbe  am- 
biguity remains ;  for,  in  the  advertisement  it  is,  ^  three  lives  or 
thirty-one  years.'  There  is  nothing  in  the  advertisement  that 
gives  a  choice  to  the  tenant.  Cooke's  answer  says  that  it  should 
be  either  the  one  or  the  other,  as  the  party  should  agree,  and  the 
case  is  perfectly  silent  as  to  the  fact  of  any  agreement  on  the 
point,  except  as  to  the  plaintiffs  having  prepared  a  lease  for  three 
lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the  agree- 
ment to  be  for  three  lives,  or  that  Meagher  signed  it  meaning  it  to 
be  so ;  for  this  reason,  therefore,  it  is  impossible  to  connect  this 
agreement  with  the  advertisement.  But  suppose  there  were  no 
uncertainty  in  this  particular,  and  that  the  advertisement  had 
expressed  three  lives  only,  you  then  are  to  connect  these  two 
transactions:  how?  by  parol  evidence.  Now,  if  the  agreement 
had  referred  to  the  advertisement,  I  agree  parol  evidence  might 
have  been  admitted  to  show  what  was  the  thing  (namely,  the 
advertisement)  so  referred  to,  for  then  it  would  be  an  agreement 

to  grant  for  so  much  time  as  was  expressed  in  the  advertise- 
^  696    ment,  and  *  then  the  identity  of  the  advertisement  might  be 

proved  by  parol  evidence ;  but  there  is  no  reference  what- 
ever to  the  advertisement  in  this  agreement." 

(a)  See  1  Sch.  &  Lef.  p.  88. 
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It  appears  to  me  that  that  case  exhausts  the  subject :  the  point 
is  stated  with  that  distinctness  which  characterizes  all  Lord  Redbs- 
dale's  judgments.  There  are  many  subsequent  cases  to  the  same 
effect ;  but  I  do  not  think  I  am  called  on,  or  that  I  should  be  at 
all  usefuUj  occupying  the  public  time  by  referring  to  them.  I 
may,  however,  remark  that  tiiere  are  some  distinct  observations  of 
Lord  Denman  on  the  subject  in  the  case  of  DobeU  t.  ffutchin' 
9on.  (a)  His  Lordship  there  says :  ^'  The  cases  on  this  subject " 
(which  was  how  far  you  might  supply  by  parol  evidence  matter 
not  contained  in  the  writing  itself)  "  are  not  at  first  sight  uni- 
form "  (that  is  undoubtedly  true.  There  are  cases  in  which,  per 
incurianij  the  Court  has  not  adverted  to  the  distinction)  ;  ^'  but  on 
examination  it  will  be  found  that  they  establish  this  principle,  that 
where  a  contract  in  writing  or  note  exists  which  binds  one  party, 
any  subsequent  note  in  writing  signed  by  the  other  is  sufficient  to 
bind  him,  provided  it  either  contains  in  itself  the  terms  of  the  con- 
tract or  refers  to  any  writing  which  contains  them.  Here  the 
letters  of  the  defendants  refer  expressly  and  distinctly  to  the  con- 
ditions of  sale,  and  they  had  in  their  hands,  or  the  hands  of  their 
auctioneer  at  that  very  time,  the  conditions  of  sale  signed  by  the 
plaintiff,  to  which  reference  is  made,  so  that  no  parol  evidence  of 
any  kind  was  requisite  to  show  a  contract  binding  both  parties, 
except  evidence  of  the  handwriting  of  each,  which  must  be  ad- 
duced in  all  cases." 

It  appears  to  me,  therefore,  that  the  principle  established  by 
tiiese  cases,  and,  as  I  have  already  observed,  the  principle  deduci- 
ble  from  the  construction  and  object  of  the  statute  if  there 
had  been  no  cases,  *  clearly  shows  that,  in  order  to  make  a  *  697 
contract  a  binding  contract  under  the  Statute  of  Frauds,  it 
must  be  either  embodied  all  in  one  paper,  signed  by  the  party ;  or 
if  not  so  embodied,  there  must  be  some  paper  signed  by  the  party 
referring  to  the  paper  which  does  contain  the  terms,  in  order  that 
from  the  writing  so  signed  you  may  say  that  is  the  paper,  and 
incorporate  them  together  and  make  it  one.  That  is  clearly  not 
the  case  here,  because  what  the  terms  were  is  proved  by  parol  evi- 
dence; there  is  no  reference  to  the  writing  which  contains  the 
terms,  and,  consequently,  no  valid  agreement  within  the  Statute  of 
Frauds.^    I  formed  this  opinion,  I  confess,  strongly  at  the  time  of 

(a)  S  A.  &  £.  866;  fee  p.  871. 

^  When  this  caae  came  up  for  decision  upon  the  appeal  in  the  House  of  Lords, 

[648] 


*  697  CASES  IN  CHANCERY. 

the  argument ;  but,  with  deferenoe  to  the  high  authority  of  the 
learned  Yice-Chancellor,  who  has  decided  otherwise,  I  thoi^ht  it 
would  be  more  fit  to  look  into  the  cases,  and  that  further  investiga- 
tion has  satisfied  me  that  my  first  impression  was  right.  In  mj 
opinion,  therefore,  the  bill  ought  to  have  been  dismissed. 

There  was  some  argument  made  upon  the  circumstance  that 
the  defendant  had  destroyed  a  letter.  I  do  not  impute  to  the 
defendant  that  he  has  wilfully  destroyed  any  thing  that  would 
baye  been  of  use  or  would  have  furnished  evidence  against  him; 
but  I  think  it  was  very  indiscreet  to  have  destroyed  the  Irtter,  it 
having  got  into  his  hands  post  litem  motam.  I  believe  him  moet 
truly  when  he  says  it  contained  nothing  that  would  have  altered 
the  aspect  of  the  case,  and  at  the  same  time  I  do  not  think  upoa 
that  ground  that  I  should  have  deprived  the  defendant  of  the  costs ; 
it  does  not  appear  that  the  plaintiff  was  thereby  induced  to  institate 
the  suit ;  but,  on  the  other  ground,  namely,  what  the  defendant 
said  to  Mr.  Taylor  might  well  have  led  the  plaintiff  to  suppose 
that  there  was  that  agreement,  on  the  faith  of  which  he  filed  his 

Lord  Cramworth,  in  deliyeriog  his  judgment,  said :  *'  I  wish  to  begin  hj  statmg 
that  in  my  opinion,  on  the  point  as  to  the  Statute  of  Frauds,  I  came  to  a  wrong 
conclusion,  and  I  think  it  infinitely  better  to  state  that  at  once  than  to  do  that 
which  would  not  be  creditable  to  a  Judge,  and  certainly  would  be  extremely 
inconvenient  to  the  public,  to  try  to  explain  away  and  make  out  distinctioos 
where  distinctions  do  not  really  exist.  I  have  no  hesitation  in  saying,  that  upon 
looking  at  the  case  attentively,  I  think  that  I  did  not  suffioiendy  advert  to  thia 
fact,  that  the  instructions  which  were  sent  to  Mr.  Gregson  were  written  inatroe- 
tions ;  and  the  authorities  lead  to  this  conduaion,  that  if  there  is  an  agreement  to 
do  something  not  expressed  on  the  face  of  the  agreement  signed,  that  something 
which  is  to  be  done  being  included  in  some  other  writing,  parol  evidence  nur 
be  admitted  to  show  what  that  writing  is,  so  that  the  two  taken  together  maj 
constitute  a  binding  agreement  within  the  Statute  of  Frauds."  Ridgway  v.  Wluv* 
ton,  6  H.  L.  Cas.  238,  256,  257.  Lord  St.  Lbonarps  :  '*  Wo  all  seem  to  agree 
that  if  there  was  a  concluded  agreement,  it  was  within  the  statute  a  suffidendjr 
binding  agreement.  Upon  that  we  cannot  entertain  any  doubt.^^  6  H.  L.  Cis. 
274.  See  1  Sugden  V.  &  P.  (7th  Am.  ed.)  [117]  d  seq. ;  Morton  ©.  Dean,  13 
Met.  885 ;  Adams  t>.  M'Millan,  7  Porter,  13;  Freeport  v.  Bartol,  3  Greenl.  340; 
Hurley  o.  Brown,  98  Mass.  545 ;  Farwell  v.  Mather,  10  Allen,  324 ;  Murdock 
V.  Anderson,  4  Jonea  £q.  77 ;  Owen  v.  Thomas,  3  M.  &  K.  353 ;  Nidiob  a. 
Johnson,  10  Conn.  192 ;  Atwood  c.  Cobb,  16  PicL  227 ;  Fitzmaurice  c.  Bajley, 
9  H.  L.  Cas.  89 ;  Peek  v.  North  Staffordshire  Railway  Co.,  10  H.  L.  Cas.  485; 
Caton  0.  Caton,  L.  R.,  2  H.  L.  135;  Xenos  o.  Wickham,  L.  R.,  2  H.  L.  303; 
Baumann  o.  James,  L.  R.  3  Ch.  Ap.  508;  Gowen  e.  Kloos,  101  Ma8a.449; 
ItfcMurray  v.  Spioer,  L.  R.  5  £q.  527. 
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bill,  and,  under  these  circumstances,  I  think  the  justice  of  the  case 
would  be  best  met  by  dismissing  this  bill,  and  dismissing  it  with- 
out costs.^ 


*  CROSSE  V.  The  GENERAL  REVERSIONARY  AND    •  698 

INVESTMENT  COMPANY. 

18^.  December  10, 16, 17,  &  19.  Before  the  Lord  Chancellor  Lord  Cranwobth. 

The  grantor  of  an  annuity,  which  was  the  third  incumbrance  on  his  real  efltates, 
executed  a  trust-deed  (to  which  the  annuitant  was  not  a  party)  whereby  the 
estates  were  conveyed  to  trustees  on  trusts  for  sale  to  discharge  the  incum- 
brances according  to  their  priorities ;  and  the  first  trust  of  that  deed  was  to 
pay  the  costs  of  the  trustees  in  the  conduct  of  the  sale.  After  the  execution 
of  the  trust-deed  the  trustees  applied  to  the  annuitant  for  his  consent  to  the 
sale.  In  answer  to  that  application  the  solicitors  of  the  annuitant  offered  to 
facilitate  the  sale,  but  asked  for  a  copy  of  the  trust-deed;  adding:  ''When 
we  have  seen  the  deed  we  shall  be  better  able  to  inform  you  whether  our 
clients  will  have  any  difficulty  in  joining  in  the  conveyances.^  And,  in  answer 
to  a  subsequent  application,  they  assented  to  the  appropriation  of  a  part  of 
the  rents  toward  rendering  the  property  more  eligible  for  sale.  Part  of  the 
property  was  sold,  the  annuitant  concurring  in  the  sale,  whereby  a  sufficient 
sum  was  realized  to  pay  the  prior  incumbrances ;  but  it  being  apprehended 
that  the  residue  of  the  property  would  not  realize  enough  to  pay  both  the 
costs  of  the  trustees  and  to  redeem  the  annuity,  tlie  trustees  applied  to  the 
annuitant  for  leave  to  retain,  in  the  first  place,  out  of  the  future  proceeds  of 
sale,  a  sum  sufficient  to  pay  their  costs.  This  being  refused,  and  a  bill  being 
filed  to  compel  the  annuitant  to  join  in  the  conveyances,  T^dd,  under  the 
circumstances,  that  he  was  not  bound  to  do  so,  except  upon  the  terms  of 
having  the  annuity  redeemed. 

This  was  an  appeal  bj  the  defendants,  the  Beversionarj  Com- 
panj,  from  a  decree  of  the  Yice-Chancellor  Stuabt,  made  on  the 

>  The  decree  in  this  case  was  affirmed  in  the  House  of  Lords  (6  H.  L.  Cas. 
238),  upon  the  grounds  that  Mr.  Crawter  was  not  authorized  to  make  the  con- 
tract, and  that  there  was  no  concluded  agreement,  upon  both  of  which,  however. 
Lord  St.  Leonards  dissented;  upon  the  former  g^und  he  remarked:  '* Upon 
the  whole,  then,  I  am  clearly  of  opmion  that  Crawter  was  the  fully  authorized 
agent  of  Wharton  in  this  matter;  ^  and  upon  the  latter  he  said,  "  I  have  never 
seen  a  more  concluded  agreement,  as  it  appears  to  me,  than  is  made  out  by  the 
previous  evidence  jn  this  case,  and  is  contiuned  in  this  document.  It  contains 
every  thing.  It  would  be  a  sufficient  agreement  to  be  specifically  performed  in 
a  Court  of  Equity  without  the  least  doubt  being  thrown  upon  it." 

vol.  m.  85  [  546  ] 
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14th  July,  1858.  Tlie  plaintiffs,  Andrew  Crosse  and  Charles 
Baker,  were  the  trustees  under  a  trust-deed  executed  by  the 
defendant,  Charles  John  Eemeys  Tynte,  on  9th  March,  1847, 
whereby  certain  estates  belonging  to  C.  J.  K.  Tynte  had  been 
conveyed  to  the  plaintiffs  upon  trust  for  sale.  The  estates  were 
at  that  time  subject  to  two  mortgages  amounting  to  90,0002.,  and 
to  a  term  of  600  years  which  had  been  demised  by  the  defendant 
C.  J.  K.  Tynte  for  the  purpose  of  securing  during  his  life  to  the 
defendants,  the  Reversionary  Company,  an  annuity  of  8546Z.  The 
object  of  the  trust-deed  was  to  realize  a  sum  sufficient  to  redeem 
the  annuity,  and  to  pay  off  all  the  incumbrances  on  the  estate. 
The  trust-deed  provided  that  the  proceeds  of  the  sale  were 
*  699  to  be,  in  the  first  place,  applied  "  in  reimbursing  *  the 
trustees,  and  allowing  to  each  other,  and  in  paying  and 
satisfying  to  all  other  persons  whomsoever  all  such  costs,  charges, 
and  expenses  as  should  or  might  be  paid,  sustained,  incurred,  or 
expended  in  or  about  or  preparatory  to  the  sale  of  the  said  several 
premises,  and  in  or  about  the  making  out,  establishing,  or  completing 
the  title  thereto  respectively,  and  in  enforcing  the  performance  of 
any  contracts,"  &c.,  and  then,  according  to  their  prioritieSj  in  the  sat- 
isfaction of  the  two  mortgages  and  the  redemption  of  the  annuity. 
The  bill  stated  that  divers  letters  were  written  and  sent  by,  and 
passed  between,  Messrs.  Baker  &  Co.,  the  solicitors  of  the  plaintiffs, 
and  Messrs.  Beavan  &  Anderson,  the  solicitors  of  the  B^versionaiy 
Company,  and  Mr.  Hodge,  their  actuary  and  secretary,  with  refer- 
ence to  and  for  the  purpose  of  the  Reversionary  Company  giving 
their  consent  to  the  sales  proposed  to  be  made  under  the  trust- 
deed  for  sale,  and  joining  in  the  conveyances,  surrenders,  and 
assurances  necessary  to  the  completion  of  such  proposed  sales; 
and  in  particular  that  Messrs.  Baker  &  Co.  did,  on  the  27th  August^ 
1847,  write  to  Mr,  Hodge  the  following  letter:  "  Dear  Sir,  —  You 
will  recollect  that  in  March  last  an  annuity  of  35457.,  payable  to 
the  Reversionary  and  Investment  Company,  was  charged  by  Mr. 
Tynte  upon  his  Maindee  estate  and  other  property  subject  to  prior 
incumbrances  thereon,  amounting  to  90,000/.  Mr.  Tynte  at  the 
same  time  executed  a  deed  of  trust  for  sale  of  the  Maindee  estate 
similar  to  that  he  had  previously  executed,  and  the  trusts  are  the 
same,  (that  is)  out  of  the  proceeds  of  the  sale  to  pay  off  all  the 
incumbrances  on  the  estate.  The  trustees  have  been  called  upon 
to  carry  this  into  effect,  and  the  primary  object  in  view  is  to  paj  off 
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the  two  mortgages  for  90,000/.,  which  are  charges  prior  to  the 
annuity  to  your  company.  Having  regard  to  the  circum- 
stance that  the  annual  *  value  of  the  estate  is  greatly  in-  *  700 
sufficient  to  pay  both  the  interest  upon  the  mortgages  and 
the  annuity,  the  trustees  feel  bound,  and  are  advised,  to  proceed 
to  an  immediate  sale,  and  active  measures  are  now  in  progress 
for  that  purpose ;  on  behalf  of  the  trustees  we  beg  therefore  to 
inquire  whether  the  General  Reversionary  and  Investment  Com- 
pany will  be  ready  to  concur,  should  it  be  necessary,  in  the 
conveyances  to  the  purchasers,  on  seeing  that  the  whole  of  the 
purchase-moneys  are  duly  applied  in  liquidation  of  the  prior  charges 
on  the  estate,  and  afterwards  in  redemption  of  the  annuity  and 
payment  of  the  arrears  thereof.  We  must  request  at  the  same 
time  you  will  be  good  enough  to  receive  this  as  a  notice  that  the 
trustees  intend  to  repurchase  the  annuity,  upon  the  terms  of  the 
deed,  at  the  expiration  of  fourteen  days  from  the  9th  March,  1848, 
ihe  period  when  the  redemption  money  becomes  payable.  If  pre- 
viously to  that  time  the  produce  of  the  sales  should  be  sufficient 
to  discharge  not  only  the  prior  mortgages,  but  the  redemption 
money,  arrears  of  annuity,  and  costs,  we  presume  that  the  General 
Reversionary  and  Investment  Company  will  not  object  to  receive 
the  whole  amount  due  to  them  before  the  stipulated  period.  We 
are,  <&c.,  Baker  &  Co." 

On  the  14th  September,  1847,  the  secretary  wrote  to  the  solici- 
tors of  the  plaintiffs,  informing  them  that  the  board  had  referred 
their  communication  to  the  solicitors  of  the  Reversionary  and 
Investment  Company,  and  on  the  80th  September,  1847,  their 
solicitors,  Messrs.  Beavan  &  Anderson,  sent  the  following  answer 
to  Messrs.  Baker  &  Co. :  "  Gentlemen,  —  Re  Tynte.  With  refer- 
ence to  your  communication  to  the  secretary  of  the  General  Re- 
versionary Company  of  27th  August,  and  the  subsequent  letters  to 
ourselves  on  the  subject  thereof,  we  think  you  had  better  let  us 
have  a  copy  of  the  trust-deed  referred  to  by  you,  under 
which,  as  we  understand,  you  contemplate  *  making  sales  *  701 
in  which  you  anticipate  our  clients  may  be  called  upon  to 
concur.  When  we  have  seen  that  deed  we  shall  be  better  able  to 
inform  you  whether  our  clients  will  have  any  difficulty  in  joining 
in  the  conveyances.  We  need  not  say  that,  as  far  as  we  are  con- 
cerned, we  shall  be  ready  to  give  every  facility  in  our  power  to 
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whatever  arrangements  you  may  propose  with  regard  to  the  sales. 
We  are,  Ac,  Beayan  &  Anderson.  —  Messrs.  Baker  &  Co.'' 

On  the  6th  April,  1848,  Messrs.  Baker  k  Co.  wrote  the  follow- 
ing letter  to  the  secretary  of  the  Reversionary  Company :  "  Sir,  — 
After  paying  the  interest  to  the  West  of  England  Insurance 
Company,  which  is  now  discharged'  up  to  the  4th  of  last  month, 
there  is  a  balance  of  1002.  6«.  3c2.  applicable  to  the  payment  of  the 
annuity  to  the  Reversionary  Company.  There  are  arrears  due 
from  the  tenants  to  some  extent,  and  we  have  not  been  able  to 
come  to  a  settlement  with  the  South  Wales  Railway  Company  for 
the  land  agreed  to  be  sold  to  them.  But  in  making  the  necessary 
arrangements  for  the  sale,  which  is  to  take  place  in  June  next,  it 
has  been  found  indispensable,  with  a  view  to  make  the  property  as 
productive  as  possible,  to  lay  out  that  portion  of  land  near  to  and 
adjoining  the  town  of  Newport  as  building  land,  and  we  are 
advised  that  it  cannot  be  sold  with  any  advantage  unless  the  roads 
are  previously  made  by  the  vendors.  The  estimated  expense  of 
forming  the  roads  is  1108/.  8«.  Ilc2.,  and  our  proposal  on  behalf 
of  the  trustees  for  sale  is  that  your  company  should  forego  the 
payment  at  the  present  moment  of  the  trifling  sum  now  in  hand 
(100/.  5«.  3c2.),  and  the  arrears  to  be  collected  between  this  period 
and  June  next,  and  that  the  trustees  should  then  take  upon  ihem* 
selves  the  whole  outlay  for  the  roads,  which  they  will  at  once 
proceed  to  make.  This  arrangement  involves  no  sacrifice 
*  702  on  the  *  part  of  the  company,  except  in  deferring  a  small 
payment  for  a  short  period,  as  they  are  entitled  to  chai^ 
interest  on  the  arrears  of  the  annuity.  If  carried  out  immediatelj, 
the  estates  will,  we  are  advised,  produce  a  sufficient  sum  to  pay  off 
all  the  charges  subsequent  to  yours.  We  are,  £c..  Bakes  k  Co. 
To  W.  B.  Hodge,  Esq."  On  the  8d  May,  1848,  and  in  answer  to 
the  letter  of  the  6th  April,  Messrs.  Beavan  k  Anderson  wrote  thus 
to  Messrs.  Baker  <fe  Co :  ^^  With  reference  to  your  letter  of  the  6th 
April,  addressed  to  Mr.  Hodge,  we  beg  to  inform  you  that  the 
directors  of  the  General  Reversionary  Company  are  willing  to 
forego  the  immediate  payment  of  the  arrears  of  rent  now  in  hand, 
provided  the  subsequent  incumbrancers'  consent  shall  be  obtained 
to  the  arrangement  proposed  in  your  letter,  and  we  have  further  to 
inform  you  that  on  the  part  of  Mr.  Beavan  we  have  no  objection 
to  the  course  proposed,  as  we  are  satisfied  that  the  making  of  the 
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roads  as  contemplated  will  tend  to  increase  the  value  of  the 
property.*' 

On  the  6th  May,  1848,  Messrs.  Baker  &  Co.  again  wrote  to 
Messrs.  Beavan  &  Anderson :  '^  Grentlemen,  —  Maindee  estate  — 
In  acknowledging  the  receipt  of  yonr  letter  of  the  3d  instant 
(which  is  quite  satisfactoiy  to  the  trustees)  on  the  subject  of  the 
roads,  we  beg  to  say  that  there  is  a  further  sum  to  be  provided  for 
in  order  to  obtain  possession  of  the  land  which  is  indispensable  as 
an  approach  from  the  town  of  Newport  to  the  building  ground. 
This  portion  of  the  estate  was  under  lease,  and  upon  the  treaty 
for  its  surrender  no  less  a  sum  than  12002.  was  required,  but  we 
have  ultimately  succeeded  in  procuring  a  surrender  of  the  lease 
from  the  tenant  for  5422.  This  was  thought  by  those  employed 
for  the  trustees,  and  particularly  by  Mr.  Morris,  the  eminent  sur- 
veyor at  Newport,  a  very  beneficial  purchase.  To  enable 
you  to  form  a  judgment  upon  the  subject,  we  *  send  for  your  *  708 
inspection  the  plan  of  the  building  ground  as  now  laid  out, 
which  it  is  intended  to  lithograph,  and  add  to  the  particulars  of 
tliis  part  of  the  property.  The  arrangement  of  these  farms  (part 
of  the  old  park)  as  building  land  will,  we  are  advised,  add  very 
considerably  to  the  produce  of  the  sale.  In  addition  to  the  11082. 
for  forming  the  roads,  the  5422.  for  purchasing  the  lease  has  to  be 
added ;  and  it  is  the  sanction  of  your  clients  to  this  further  outlay 
which  is  the  object  of  our  present  application.  We  beg  you  to 
understand  at  the  same  time,  that  the  total  sum  thus  required 
(16452.)  is  not  likely  to  be  obtained  from  the  rents,  but  will  have, 
in  part  at  lea^t,  to  be  advanced  by  the  trustees.  We  beg  to  be 
favoured  with  as  early  a  reply  to  this  application  as  may  be  con* 
venient  to  you.  We  are,  &c.,  Bakeb  &  Go."  In  answer  to  this 
application,  and  on  the  28d  May  following,  Messrs.  Beavan  & 
Anderson  wrote  as  follows :  ^^  Our  clients  are  not  disposed  to  raise 
any  objection  to  the  application  of  the  sum  of  5422.  towards  the 
purchase  of  the  tenant's  interest  in  Fair  Oak  Farm,  provided  the 
subsequent  incumbrancers'  consent  be  obtained." 

The  bill  stated  that,  after  the  receipt  of  this  communication,  the 
plaintifis  expended  17862.  6«.  8^.,  out  of  the  moneys  received  for 
the  rents  of  the  estate,  in  constructing  the  roads  and  lajring  out 
the  building  plots,  and  in  purchasing  the  tenant's  interest ;  and 
that,  in  other  respects,  the  plaintifis,  with  the  knowledge  and 
privity  of  the   prior    incumbrancers,  had    proceeded  with    the 
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arrangements  for  the  proposed  sale,  particularly  by  preparing, 
publishing,  advertising,  and  circulating,  as  was  well  known  to  die 
prior  incumbrancers,  printed  particulars  and  conditions  of  the 
proposed  sale. 

In  August,  1848,  nearly  the  whole  of  the  estate  was  sold 

*  704    *  by  auction  in  various  lots,  and  between  that  time  and 

August,  1850,  the  remainder  of  the  estate  was  sold.  By  the 
conditions  of  sale,  subject  to  which  all  the  purchases  were  made,  it 
was  provided  that  the  incumbrancers  and  their  trustees  should  be 
made  parties  by  and  at  the  expense  of  the  purchasers  to  the 
respective  conveyances,  and  surrenders  to  be  made  to  tliem,  and 
the  vendors  should  not  be  required  previously  to  completion 
to  procure  reconveyances  or  surrenders,  by  any  of  such  incom- 
brancers  or  their  trustees. 

The  bill  stated  that  no  objection  was  made  to  the  printed  partic- 
ulars or  conditions  of  sale  or  didsent  therefrom  expressed  by  the 
prior  incumbrancers  or  any  of  them,  and  in  particular  not  by 
Messrs.  Beavan  &  Anderson,  nor  by  the  Reversionary  Company, 
nor  by  any  director,  trustee,  or  other  officer  of  the  Reversionary 
Company ;  nor  were  the  sales  made  thereunder  repudiated  by  the 
incumbrancers  or  any  of  them ;  but  that,  on  the  contrary,  a  large 
number  of  sales,  effected  under  the  said  conditions,  of  lots  de- 
scribed in  the  particulars,  had  from  time  to  time  been  completed 
by  deeds  of  conveyance  or  other  instruments  reciting  the  particu- 
lars and  conditions  of  sale,  and  carrying  out  the  same,  and  which 
deeds  of  conveyance  or  other  instruments  had  been  from  time  to 
time  approved  of  by  the  solicitors  of  the  prior  incumbrancers,  and 
in  particular  by  Messrs.  Beavan  &  Anderson,  on  behalf  of  the 
Reversionary  Company  and  the  directors  and  trustees  thereof,  and 
from  time  to  time  had  been  executed  by  the  trustees  for  the  time 
being  of  the  same  company  who  were  competent  to  join  therein  in 
respect  of  the  annuity,  and  the  securities  for  the  same. 

After  setting  forth  the  receipt  of  large  sums  of  money 

*  705    from  time  to  time  on  account  of  the  purchase-money,  *  the 

bill  stated  that  the  costs  incurred  by  the  directors  and  the 
trustees  of  the  Reversionary  Company,  by  reason  of  their  joining 
in  the  assurances,  and  their  solicitor's  charges  attending  the  same 
(except  the  portion  thereof  which  the  conditions  of  sale  required 
the  purchasers  to  pay),  were  from  time  to  time  required  by  the 
company  to  be  and  in  fact  were  paid  by  the  plaintiffs  out  of 
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the  proceeds  of  the  sales  or  other  the  funds  in  the  hands  of  the 
plaintiffs  as  such  trustees,  but  that  the  plaintiffs  had  not  yet  been 
paid  their  costs  of  the  sales ;  and  that  it  being  certain  much  more 
than  sufficient  would  remain  of  the  proceeds  of  the  sales  after  the 
discharge  of  the  prior  mortgages  for  payment  of  the  costs  of  the 
sales,  and  the  costs  being  only  partly  ascertained  at  the  time  of 
completing  the  purchases,  it  was  not  considered  by  the  plaintiffs 
material  to  deduct  the  costs  of  the  sales  (other  than  the  costs 
which  the  Reversionary  Company  required  to  be  paid)  out  of  the 
purchase-moneys  before  paying  off  the  prior  mortgages. 

The  plaintiffs  having  out  of  the  moneys  realized  by  the  sales 
discharged  the  two  prior  mortgages  amounting  to  90,000Z.  together 
with  the  costs  of  the  mortgagees,  Messrs.  Baker  &  Co.,  on  the 
8th  December,  1851,  wrote  to  Messrs.  Beavan  &  Anderson  as 
follows:  "Dear  Sirs,  —  Maindee  estate — As  the  time  is  now 
nearly  arrived  when  the  remaining  sales  of  this  estate  will  be 
completed,  we  have  thought  that  it  may  facilitate  the  settlement  of 
the  drafts  of  the  purchase  deeds  to  remind  you  of  the  necessity  of 
making  provision  for  the  costs  of  the  sales,  as  well  as  the  incum- 
brances, out  of  the  purchase-moneys  remaining  to  be  received.  We 
assume  the  proper  course  after  the  balance  of  principal,  interest, 
and  costs  to  the  West  of  England  Insurance  Company  shall  have 
been  paid  will  be  to  apply  the  remaining  purchase-moneys 
according  to  the  trusts  declared  by  the  deed  ♦  under  which  *  706 
the  estate  has  been  sold ;  viz.,  first,  in  paying  the  costs  of 
the  sale ;  secondly,  in  discharging  the  prior  mortgages  for  90,000Z. ; 
thirdly,  in  paying  the  arrears  of  annuity  due  to  the  Reversionary 
Company,  and  the  surplus  to  be  invested  agreeably  to  the  provi- 
sions of  their  annuity  deed.  We  shall  be  glad  to  hear  from  you 
as  soon  as  may  be  that  this  is  what  you  consider  to  be  the  under- 
standing between  the  vendors  and  your  clients.  We  shall  then  be 
able  to  arrange  with  the  purchasers  the  form  of  their  purchase 
deeds,  in  reference  to  the  application  of  the  purchase-money. 
We  are,  Ac,  Baker  &  Co."  In  reply  to  which  Messrs.  Beavan  4 
Anderson,  on  the  20th  December,  1851,  wrote  as  follows :  "  Your 
letter  of  the  8th  inst.,  on  the  subject  of  the  costs  of  sale  of  Mr. 
Tynte's  Maindee  estate  has  been  under  the  consideration  of  the 
board  of  directors  of  the  Greneral  Reversionary  Company ;  and  we 
are  instructed  to  inform  you  that  the  directors  cannot  consent  to 
the  payment  of  the  costs  in  question  in  priority  to  the  claim  of  the 

[661] 


*  706  GASES  m  CHANCEBT. 

company  under  their  Becurities.    We  are,  &c.,  Beayak  A  Andeb- 

SON." 

The  proceeds  of  the  sales  not  being  sufficient  to  redeem  the 
whole  of  the  annuity,  besides  paying  the  costs  and  expenses  of  the 
sales,  the  defendants,  the  Beversionary  Company,  refused  their 
consent  to  the  payment  of  the  costs  incurred  by  the  trustees  to  the 
prejudice  of  their  security,  and  declined  to  join  in  or  execute  any 
further  conveyances  after  the  amount  due  to  the  previous  mort- 
gagees of  90,0002.  had  been  discharged,  unless  such  further  co&- 
veyances  were  so  framed  that  the  balance  of  the  purchase-money 
should  be  made  available  for  the  security  of  their  annuity,  and 
unaffected  by  the  plaintiffs'  claim.  The  bill  alleged  that  inasmuch 
as  the  defendants,  the  Beversionary  Company,  had  from  time  to 
time  received  the  full  amount  of  all  costs  incurred  by 
*  707  *  them  in  and  about  the  sales,  and  had  not  intimated  or 
notified  that  they  should  object  to  the  costs  of  the  plaintiffi 
being  in  like  manner  paid,  they  had  waived  their  priority,  if  they 
ever  had  any. 

The  bill  also  alleged  that  the  prior  mortgagees,  the  West  of 
England  Company  and  Qeorge  Leeke  Baker,  had  power  under 
their  securities  to  pay  the  debts  due  to  them  by  means  of  sales  of 
the  estates,  and  to  pay  in  the  first  place  the  costs  of  such  sales  out 
of  tlie  proceeds  thereof;  and  that  they  had  in  fact  been  paid  off  by 
means  of  the  sales  of  the  estates  effected  with  their  co-operatioa 
and  concurrence  as  aforesaid,  and  that  there  was  no  other  way 
of  paying  off  their  debts  than  a  sale  of  the  estates,  and,  therefore, 
that  the  costs  of  the  sales  had  priority  as  a  charge  over  the 
annuity  granted  to  the  Beversionary  Company.  The  bill  after 
stating  that  several  of  the  purchasers  had  claimed  to  be  at  Uberty 
to  rescind  their  contracts,  tlie  completion  of  which  was  only 
delayed  by  the  refusal  of  the  defendants,  the  Beversionary  Com- 
pany, to  concur,  prayed  a  declaration  that  they  ought  to  join  in 
completing  and  carrying  into  effect  the  sales  at  the  expense  of 
the  trust  estate ;  and  that  the  costs,  charges,  and  expenses  of  the 
plaintiffs  in  carrying  out  and  completing  the  sales  were  a  charge 
upon  and  ought  to  be  borne  by  the  moneys  arisen  from  the  sales. 

This  case  came  originally  before  the  Yice-Chancellor  on  a 

motion  of  the  plaintiffs,  that  the  defendants,  the  Beversionary 

Company,  should  join  in  the  conveyances ;  but,  on  the  suggestion 

of  the  Yice-Chancellor,  the  question  was  treated  as  being  brought 
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before  him  as  on  the  hearing  of  the  cause^  and  upon  the  affidayits 
of  the  secretary  and  solicitors  of  the  defendants,  the  Beyersionary 
Company.  It  was  in  evidence  that  on  the  Tth  Jnly,  1849, 
*  Messrs.  Baker  k  Co.  had  written  to  Messrs.  Beavan  &  *  T08 
Anderson,  informing  them  that  an  arrangement  had  been 
entered  into  between  the  prior  mortgagees  and  the  plaintiffs  for 
enabling  the  plaintiffs  to  retain  ont  of  the  purchase-moneys  then 
to  be  received  4000Z.  on  account  of  the  trust  expenses,  and  adding 
that  such  sum  would  be  applicable  to  the  payment  of  the  costs 
generally,  including  those  of  the  defendants,  and  asking  their  con- 
sent to  such  an  arrangement.  On  the  23d  July,  Messrs.  Beavan 
&  Anderson  wrote,  declining  to  accede  to  the  arrangement. 

In  support,  however,  of  the  plaintifb'  case,  one  of  the  draft 
conveyances  containing  a  recital  that  the  sales  had  been  made  with 
the  consent  and  approbation  of  the  defendants,  and  which  had 
been  executed  by  the  defendants  after  the  28d  July,  1849,  was 
relied  upon.  It  appeared  by  the  affidavit  of  Mr.  Anderson,  the 
defendants'  solicitor,  that  the  plaintiffs  had  proceeded  to  sell  the 
estate  without  waiting  to  obtain  any  promise  of  concurrence  from 
the  Beversionary  Company,  and  that  at  the  time  when  the  sales 
were  made,  the  Beversionary  Company,  though  informed  of  the 
existence  of  the  trust-deed  by  the  letter  of  the  2Tth  August,  1847, 
were  ignorant  of  the  trusts  therein  contained  for  the  payment  of 
the  trustees'  costs,  and  that,  in  fact,  till  the  8th  December,  1851, 
the  company  had  not  any  intimation  from  the  plaintiffs  that  they 
were  about  to  appropriate  any  part  of  the  purchase-moneys  in 
payment  of  the  plaintiffs'  costs,  before  providing  for  the  redemp- 
tion of  the  annuity.  With  respect  to  the  recital  in  one  of  the 
draft  conveyances  to  the  effect  that  the  company  had  concurred  in 
the  sale,  he  swore  that  such  recital  had  escaped  his  notice ;  that 
it  was  the  only  one  out  of  forty  which  had  been  executed  by  the 
defendants  which  contained  such  recital. 

*  Mr.  Walker^  Mr.  Medina,  and  Mr.  W.  D.  Lewis j  for  the  *  709 
plaintifl&,in  support  of  the  Vice-Chancellor's  decree.  — The 
general  rule,  in  cases  of  this  sort,  is,  that  a  party  may  deny  the 
right  to  deduct  costs,  provided  he  can  claim  the  estate  if  unsold, 
on  the  ground  that  he  need  not  incur  costs  of  sale.  Here,  how- 
ever, the  defendants  could  not  have  prevented  a  sale  by  the  prior 
incumbrancers,  and  having  clearly  authorized  the  sale,  and  taken 
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the  benefit  of  the  proceedings  for  the  advantage  of  the  whole 
body  of  creditors,  they  must  contribute  to  the  costs.  Kenebel  t. 
Scrafton^  (a)  White  v.  The  Bishop  of  Peterborough.  (6)  They 
are  in  the  situation  of  a  mortgagee  who  seeks  for  something  more 
than  by  his  contract  he  is  entitled  to ;  as  where  he  adopts  a  suit 
for  the  general  administration  of  an  estate  which  proves  deficient  : 
in  which  case  the  costs  are  clearly  payable  in  the  first  instance  out 
of  the  estate.    Armstrong  v.  Storer.  Qe) 

They  also  referreid  to  the  cases  of  Wild  v.  Lockhart,  (d)  Hep- 
worth  V.  Heslop,  (e) 

The  Solicitor-General  and  Mr.  Cole  appeared  on  behalf  of  the 
defendants,  the  Reversionary  Company,  in  support  of  the  appeal. 
—  Tlie  sale  in  this  case  was  made  without  notice  to  the  defendants, 
against  whom,  from  the  first  intimation  of  the  trust^eed  in 
August,  1847,  down  to  December,  1852,  there  is  not  a  particle  of 
evidence  to  show  that  they  consented  to  the  provision  in  the 
•  710  deed,  which  the  *  bill  here  seeks  to  enforce.  The  case  of 
Wild  V.  Lockhart  (J)  is  clearly  distinguishable ;  for  there 
the  sale  had  been  consented  to  by  the  mortgagee.  They  relied 
upon  the  authorities  of  Upperton  v.  Harrison  (jg)  and  Barnes  v. 
Racster.  (K) 

Mr.  Toller  appeared  for  Mr.  Tynte. 

Mr.  Walker^  in  reply. 

The  Lord  Chancellor.  —  If  the  arguments  of  this  case  had 
commenced  and  closed  on  the  same  day,  I  should  undoubtedly,  not 
only  for  my  own  satisfaction,  but  in  deference  to  the  very  high 
authority  by  whom  the  decree  has  been  pronounced,  have  taken 
time  to  deliberate  and  consider  the  case  in  all  its  bearings,  before 
I  came  to  the  conclusion  that  I  ought  to  reverse  that  decree ;  but  it 
has  now  occupied  altogether  four  days  in  argument.  I  have  had  the 
papers  home  with  me,  and  have  had  full  opportunity  of  examining 

(a)  13  Veg.  370.  (c)  3  Hare,  485. 

(6)  Jacob,  402.  {g)  7  Sim.  444. 

(c)  UBeav.  636.  {h)  1  Y.  &  C.  C.  C.  401. 

id)  lOBeav.  320. 
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the  whole  of  the  pleadings  together,  with  the  authorities  to  which 
I  was  referred.  Having  done  so,  it  would  now  be  mere  idle  waste 
of  time  if  I  were  not  at  once  to  state  that  I  cannot  concur  with 
the  judgment  to  which  the  learned  Yice-Chancellor  has  arrived. 
I  think  the  decree  he  has  pronounced  has  proceeded  on  erroneous 
grounds  ;  and  under  the  circumstances  to  which  I  have  alluded,  I 
am  quite  sure  it  will  not  be  considered  as  any  sort  of  disrespect  to 
him  if  I  at  once  state  my  opinion. 

The  object  of  the  bill  is,  in  the  first  place,  to  bind  the 
Beversionarj  Company  to  concur  in  the  completion  of  *  the  •  711 
sale  of  certain  lots  or  pieces  of  property  sold  by  the  plain- 
tiffs in  the  year  1848;  and,  secondly,  to  oblige  the  company  to 
concur  in  the  completion  of  those  contracts  upon  the  terms  that 
the  purchase-money  arising  from  those  sales  should  be  in  the  first 
place  applicable  to  discharge  the  expenses  of  the  sale.  I  have 
come  to  the  conclusion  that  there  is  .nothing  to  warrant  either  of 
these  propositions;  there  is  nothing  to  warrant  the  proposition 
that  the  defendants  are  bound  to  concur  in  the  sale,  and  of  course 
nothing  to  warrant  the  proposition  that  they  are  bound  to  concur, 
and  to  allow  a  certain  portion  of  the  purchase-money  to  be  applied 
in  the  first  place  to  discharge  the  costs  of  the  sale.  Upon  the  first 
of  these  propositions  I  have  had  at  times  considerable  doubt,  but 
that  is  the  conclusion  I  have  eventually  arrived  at.  I  trust,  how- 
ever, from  what  has  passed,  that,  notwithstanding  the  opinion 
which  I  have  expressed,  the  Reversionary  Company  will  not  act 
in  a  mode  so  as  to  question  the  propriety  of  these  sales.  I  think, 
although  the  company  was  not  in  my  opinion  literally  bound  to 
adopt  them,  yet  that  it  was  very  reasonable  for  the  plaintiffs  to 
have  supposed  that  inasmuch  as  the  Reversionary  Company  had 
approved  of  so  many  of  the  contracts  of  sale  and  conveyances, 
they  would  have  approved  all  others  that  stood  in  a  like  position 
where  sales  had  been  made ;  and  I  trust  that,  on  receiving  the 
purchase-money,  they  will  join  in  completing  such  sales. 

I  will  not  proceed  to  state  why  it  is  I  think  they  are  not  bound 
to  complete  upon  any  terms  short  of  receiving  the  whole  of  the 
purchase-money  to  the  extent  of  their  claim.  In  the  first  place,  it 
is  quite  clear  they  were  not  parties  to  the  contract  of  sale ;  but 
parties  to  a  sale,  though  not  parties  to  the  contract,  may  so  con- 
duct  themselves  as  to  be  estopped  from  saying  that  they  are 
*  not  bound  to  act  as  if  they  had  been  parties  to  the  con-   *  712 
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tract ;  no  doubt  that  is  a  perfectly  correct  proposition  bolii  at 
law  and  in  equity.  But  with  the  generality  in  which  that  prop- 
osition is  sometimes  enunciated  I  cannot  concur.  It  is  going 
much  farther  than  authority  or  common  sense  warrants  to  hold, 
that  a  person  by  standing  by  binds  himself  to  complete  that  which 
other  persons  are  doing  upon  the  faith  that  he  will  not  prevent  its 
being  done.  Standing  by  and  doing  nothing  may  be  like  silence, 
which  is  sometimes  as  eloquent  as  any  words.  But  the  mere  fact 
that  a  person  has  done  notliing,  and  that  somebody  else  is  doing 
an  act  which  cannot  be  perfected  except  with  the  concurence  of  the 
person  standing  by,  cannot  give  a  right  against  him ;  otherwise 
this  most  extraordinary  result  would  follow,  that  by  saying  nothing 
to  the  person  whose  consent  may  be  necessary,  and  by  proceeding 
to  do  an  act  with  the  chance  of  his  being  compelled  to  adopt  it  by 
reason  of  his  standing  by,  his  consent  would  be  inferred  in  Ae 
very  case  in  which,  if  it  had  been  asked  for,  it  would  have  been 
refused. 

Now,  what  has  the  Reversionary  Company  done  to  bind  itself  to 
the  completion  of  these  contracts?  It  appears  that  they  obtained 
their  security  on  the  9th  March,  1847,  which  security  consisted  of 
the  grant  of  an  annuity  for  a  large  amount  secured  for  Mr.  Tynte's 
life  by  a  term  of  500  years.  The  property  of  Mr.  Tynte  was  sub- 
ject to  a  prior  charge  of  90,0002.,  or  rather,  to  be  quite  accurate, 
to  two  amalgamated  charges,  one  of  85,0002.  and  the  other  of 
50002.  As,  however,  the  produce  of  the  sale  has  been  sufficient  to 
pay  off  both  those  incumbrances,  they  may  be  treated  as  one  in- 
cumbrance amounting  to  90,0002.,  and  prior  to  tliat  of  the  BeTe^ 

sionary  Company. 
•  718       *  Immediately  after  the  execution  of  the  deed  whereby 

the  annuity  of  the  Reversionary  Company  was  secured,  and 
on  the  same  day,  Mr.  Tynte,  who  was  the  owner  of  the  fee,  or 
rather  the  owner  of  the  equity  of  redemption,  created  a  further 
charge  by  conveying  the  property,  subject  to  the  prior  charges  for 
90,0002.  and  the  annuity  of  35452.,  to  two  trustees,  the  present 
plaintifb,  as  trustees  for  sale  ;  that  must  mean  to  sell  what  was 
conveyed,  namely,  the  fee-simple,  having  regard  to  the  prior  in- 
cumbrances, and  out  of  the  proceeds  of  the  sale  in  the  first  place 
to  pay  all  the  costs  of  the  sale,  and  then  to  pay  off  the  incum- 
brances in  their  order,  including  two  other  mortgages  posterior  to 
that  of  the  Reversionary  Company,  amounting  to  between  20,000/. 
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and  80,0002.,  and  as  to  the  ultimate  surplus  if  there  should  be  any 
(in  fact  there  was  none  at  all),  for  Mr.  Tynte  himself. 

The  trustees  of  Mr.  Tynte,  thinking  it  was  their  duty  to  pay  off 
the  subsequent  incmoabrances  (and  they  must  for  this  purpose  be 
treated  as  merely  acting  as  agents  for  Mr.  Tynte,  or  for  Mr.  Tynte 
and  the  subsequent  incumbrancers :  in  one  or  other  of  these  lights 
they  were  certainly  acting),  and  considering  how  they  could  most 
expeditiously  get  the  property  sold  to  relieve  Mr.  Tynte  from  the 
pressure  of  this  lai^  annuity,  write  the  letter  of  the  27th  August, 
1847,  on  which  both  parties  have  relied  in  support  of  their  cases. 
The  terms  of  that  letter  are  important;  it  was  written  by  the 
Messrs.  Baker,  the  plaintiff's  solicitors,  to  the  secretary  of  the 
Beyersionary  Company. 

[His  Lordship  here  read  the  letter,  see  page  699,  ante.'] 

That  letter  was  written  in  August,  and  being  in  the  long  vaca- 
tion, and  from  the  necessity  of  communicating  with  the  board, 
remained  unanswered  for  four  or  five  weeks,  but  on  30th  Septem- 
ber, Messrs.  Beavan  A;  Anderson  wrote  to  Messrs.  Baker  & 
Co.  the  letter  which  is  the  foundation  of  the  *  plaintiff's  *714 
case,  and  it  is  material  to  consider  what  is  the  true  inter- 
pretation of  that  letter.  If  that  letter  amounted  to  what  is  con- 
tended for  on  the  part  of  the  plaintiffs,  no  question  about  standing 
by  or  conduct  can  arise.  The  argument  amounted  to  this,  that 
that  was  a  contract  on  the  part  of  the  company,  or  those  entitled 
to  bind  the  company,  that  tiiey  would  concur  in  the  sales  intended 
to  be  made.  I  think  it  amounted  to  nothing  of  the  sort.  Observe 
who  their  clients  were.  They  were  a  company  who  managed  their 
affairs  by  a  board  of  directors  and  their  secretary.  Letters  passed 
sometimes  to  the  solicitors,  but  in  regular  course  they  passed  to 
the  secretary  of  the  company,  and  were  submitted  to  the  board, 
and  then  to  the  solicitors,  who  seemed  ultimately  to  have  received 
the  communication  of  the  27th  of  August,  and  to  have  written  the 
answer  on  the  80th  of  September,  which  was  as  follows :  '^  With 
reference  to  your  communication  to  the  secretary  of  the  General 
Beversionary  Company  of  the  27th  of  August,  we  think  you  had 
better  let  us  have  a  copy  of  the  trust-deed  referred  to  by  you,  under 
which,  as  we  understand,  you  contemplate  making  sales,  in  which 
you  anticipate  our  clients  may  be  cdled  upon  to  concur."    That 
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was  the  deed  which  was  made  behind  the  back,  so  to  speak,  of  the 
Reversionary  Company.  ^'  Wlien  we  have  seen  that  deed  we  shall 
be  better  able  to  inform  you  whether  our  clients  will  have  any  diffi- 
culty in  joining  in  the  conveyances."  Up  to  that  time  there  cer- 
tainly is  no  consent  at  all.  They  say,  You  tell  us  you  are  trustees 
under  a  deed  to  sell ;  when  you  send  us  a  copy,  we  shall  be  better 
able  to  tell  you  whether  we  can  advise  our  clients  to  consent. 
Then  follows  this  passage :  ''  We  need  not  say,  as  far  as  we  are 
concerned,  we  shall  be  ready  to  give  you  every  facility  in  our 
power  to  whatever  arrangements  you  may  propose  with  regard  to 

the  sales."    Following  out  the  sentence  as  to  what  advice 
*  715    they  would  give  to  their  *  clients,  I  cannot  assume  that  that 

was  meant  to  be  any  thing  like  a  written  consent,  or  that  it 
amounted  to  any  more  than  a  courteous  way  between  solicitors  of 
saying,  "  Let  us  know  what  are  the  terms  on  which  you  are  pro- 
posing to  sell,  then  we  will  try  and  do  the  best  we  can  for  yon. 
We  are  anxious  to  serve  you  as  well  as  we  can,  and  when  we  know 
what  the  deed  is,  we  will  see  how  far  we  can  advise  our  clients  to 
co-operate  with  you."  So  matters  stood,  and  nothing  further  iras 
done  until  the  5th  of  April,  1848.  A  portion  of  the  property  was 
near  the  town  of  Newport,  and  Mr.  Farebrother,  the  auctioneer, 
being  of  opinion  that  it  would  be  obviously  for  the  interests  of  the 
vendor  that  it  should  be  sold  in  building  lots,  and  a  necessary  pre- 
liminary to  that  being  that  it  should  be  surveyed  and  laid  out  with 
roads,  the  trustees,  considering  how  they  could  put  themselves  in 
funds  to  make  those  roads,  took  into  their  hands  the  receipt  of  the 
rents.  They  had  kept  down  all  the  interest  on  the  mortgages,  and 
there  remained  in  their  hands  on  account  of  rent  a  small  sum  of 
£100,  which  was  such  a  drop,  as  far  as  the  Reversionary  Company 
was  concerned,  that  it  was  quite  unimportant  whether  it  was 
applied  in  payment  of  their  arrears,  or  was  otherwise  applied. 
The  Reversionary  Company  had  not  taken  possession,  but  they 
had  a  power  of  distress,  and  they  might  have  distrained  for  rent  at 
any  time,  but  they  did  not  choose  to  distrain,  knowing  that  Mr. 
Tynte,  the  grantor  of  their  annuity,  was  by  himself  or  those  who 
claimed  under  him  receiving  tlie  rents.  They  might  not  hare 
been  able  to  claim  by-gone  rentes,  but  the  future  rents  they  might 
interfere  with  without  taking  possession  of  the  estate.  Accord- 
ingly the  plaintiffs'  solicitors,  by  their  letter  of  the  5th  April, 
1848,  wrote,  stating  the  difficulty  they  had  about  making  the 
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roads.  They  stated  that  they  bad  that  very  small  fund  in  hand, 
and  that  they  proposed  to  apply  it,  together  with  the  rents 
which  *  would  accrue  up  to  the  next  Midsummer,  amounting  *  716 
to  about  1100/.,  in  making  these  roads ;  that  they  could  not 
do  80  without  the  consent  of  the  Reversionary  Company ;  that  the 
other  incumbrancers  had  consented,  and  that  it  was  for  the  com- 
mon interest  of  everybody  concerned  in  the  estate  to  make  the  most 
of  it;  and  under  these  circumstances  they  asked  the  Reversionary 
Company  to  give  their  consent.  That  was  a  most  reasonable 
application.  Mr.  Walker  infers  from  that  that  the  company  must 
have  known  that  the  sales  were  made  under  the  trust-deed ;  that 
they  must  have  known  it  was  not  Mr.  Tynte,  but  the  trustees,  who 
were  making  the  sales.  I  think  it  very  probable  they  did  infer  it, 
but  I  do  not  see  in  my  view  of  the  case  that  that  bears  very  much 
on  the  principle  which  is  to  govern  my  decision.  Mr.  Walker's 
argument  is,  that,  inasmuch  as  the  trust-deed  was  the  only  deed 
which  authorized  them  to  have  the  rent  in  their  hands,  the  Rever- 
sionary Company  must  have  known  that  the  trustees  were  acting 
under  that  deed.  Be  it  so ;  it  was  a  matter  of  perfect  indifference 
to  the  company  whether  Mr.  Tynte  was  selling  the  estate,  or 
whether  it  was  conveyed  to  trustees.  I  dare  say  they  knew  it  had 
been  conveyed  to  trustees  for  sale.  They  knew  there  were  incum- 
brancers after  themselves,  and  they  may  very  likely  have  thought 
it  was  conveyed  to  trustees  to  sell,  to  pay  those  subsequent  incum- 
brancers. About  a  month,  however,  after  Messrs.  Baker's  applica- 
tion Messrs.  Beavan  &  Anderson  wrote  to  them  as  follows :  '^  With 
reference  to  your  letter  of  the  6th  of  April,  addressed  to  Mr. 
Hodge,  we  beg  to  inform  you  that  the  directors  of  the  General 
Reversionary  Company  are  willing  to  forego  the  immediate  pay- 
ment of  the  arrears  of  rent  now  in  hand,  provided  the  subsequent 
incumbrancers'  consent  shall  be  obtained  to  the  arrangement  pro- 
posed in  your  letter ;  and  we  have  to  inform  you  that  on  the 
part  of  Mr.  Beavan,  we  have  no  objection  to  *  the  course  *  717 
proposed,  as  we  are  satisfied  that  the  making  of  the  roads 
as  contemplated  will  tend  to  increase  the  value  of  the  property." 
I  think  that  was  a  very  reasonable  letter  to  write.  The  inference 
I  also  think  from  it  is  very  strong,  almost  irresistible,  that  they 
knew  there  were  subsequent  incumbrancers  for  whom  the  plaintiffs 
were  trustees,  and  it  clearly  amounted  to  a  consent  that  the  rent 
in  hand,  and  to  accrue  up  to  the  Midsummer  following,  should  be 
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applied  in  making  the  roads.  Then  there  is  another  letter  from 
Messrs.  Baker  &  Co.,  stating  that  it  was  not  only  necessaiy  to 
make  the  roads,  but  that  there  was  an  outstanding  lease,  the  holder 
of  which  was  trying  to  make  very  exorbitant  terms,  but  informiog 
tlie  Beversionary  Company  that  the  plaintifis  had  ultimately  boo- 
ceeded  in  obtaining  the  surrender  of  the  lease  for  5422.,  that  tbey 
had  not  got  the  sum  requisite  for  the  purchase,  but  that  it  would 
have  in  part  to  be  advanced  by  the  trustees,  and  desiring  the  con- 
sent of  the  Reversionary  Company  to  that  also.  About  a  fortoight 
after,  on  the  23d  of  May,  1848,  Mr.  Anderson  writes  again :  ^^  Our 
clients  are  not  disposed  to  raise  any  objection  to  the  application  of 
the  sum  of  542Z.  towards  the  purchase  of  the  tenant's  interest." 

Now,  up  to  that  time  what  does  all  which  had  taken  place 
amount  to  ?  In  my  opinion,  to  nothing  more  than  that  the  Bever- 
sionary  Company  believed  that  the  person  who  had  created  their 
incumbrance  had  probably  created  subsequent  incumbrances  and 
was  proceeding  to  a  sale,  and  they  knew  that  they  had  been  asked 
whether  they  would  consent  to  such  sale,  and  that  they  had  said, 
We  will  give  every  facility  we  can,  but  before  we  do  any  thing  we 
must  see  the  deed.  It  was  contended  that  they  must  have  known 
the  nature  of  the  deed,  because  they  were  told  it  was  the  same  as 
another  deed'  stated  in  the  abstract,  which,  if  they  had 
*  718  looked  at  their  own  abstract,  *  they  would  have  seen.  But 
they  wanted  to  know  what  the  exact  deed  was.  They  said 
in  effect,  We  are  perfectly  content  with  matters  as  they  are.  We 
are  going  to  offer  no  unreasonable  obstacle  to  the  course  you  pro- 
pose, but  show  us  the  deed,  and  then  we  may  concur.  In  the 
mean  time  you  say  it  is  necessary  to  lay  out  a  sum  of  money  which 
you  have  in  hand  and  the  subsequent  rents ;  do  that,  and  we  shall 
never  call  it  in  question  if  the  other  incumbrancers  after  us  agree. 

That  being  the  state  of  things  in  May,  1848,  it  is  not  pretended 
that  any  thing  else  took  place  up  to  the  time  of  the  sale,  except 
that  it  is  said  the  particulars  and  conditions  of  sale  were  known 
to  the  solicitors  of  the  Beversionary  Company.  Assuming  fhem  to 
have  had  notice  of  the  conditions  of  sale,  I  am  at  a  loss  to  know 
what  they  disclose.  They  merely  disclose  that  they  were  selling 
as  trustees,  and  claiming  under  Mr.  Tynte  behind  the  back  of  the 
Reversionary  Company. 

After.the  sale  had  taken  place  nothing  further  was  done  until 
November,  1848.    I  should  state  that  before  that  time  the  plain- 
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tiff's  solicitors  wishing  to  complete  the  contracts,  having  sold  a 
great  number  of  small  lots  as  quickly  as  possible,  wrote  to  the 
solicitors  of  the  company,  saying :  "  We  hope  you  will  have  your 
deed  ready  to  be  examined  by  the  purchasers,  because  they  will  all 
want  you  to  be  conveying  parties,  and  for  that  purpose  they  must 
look  at  your  deed : "  and  this  was  assented  to  on  the  part  of  the 
Beversionary  Company. 

In  the  month  of  November,  some  drafts  are  forwarded  for  the 
approval  of  the  company ;  and  in  those  drafts  purporting  to  be 
conveyances  of  certain  of  the  lots  the  sale  is  stated  to  be  in  con- 
sideration of  so  much  purchase-money  paid  to  the  prior 
incumbrancers,  and  to  those  *  drafts  Mr.  Anderson,  on  *  719 
behalf  of  the  company,  assents.  There  is  no  objection. 
He  takes  it  for  granted  that  Mr.  Tynte,  or  Mr.  Tynte's  trustees,  as 
he  calls  them,  are  putting  the  property  up  for  sale  through  Messrs. 
Farebrother,  so  as  to  get  the  most  for  it,  and  probably  the  most 
has  been  got  for  it.  So  it  went  on  with  one  exception,  with  re- 
spect to  all  the  conveyances,  amounting  to  no  less  than  forty  in 
number.  Of  course  those  deeds  were  all  prepared  by  the  respec- 
tive purchasers.  I  may  observe  that  on  one  occasion,  when 
Messrs.  Baker  asked  the  solicitors  of  the  company  to  give  a  gen- 
eral consent  to  all  the  deeds  which  should  from  time  to  time  be 
submitted  for  their  approval,  they  answered  that  the  board  declined 
to  authorize  in  the  dark  an  assent  to  any  conveyance  which  they 
had  not  previously  approved  of.  I  dare  say  they  had  no  intention 
of  raising  any  difficulty  about  the  sales,  and  that  they  intended 
only  to  say,  We  do  not  consider  ourselves  bound  to  any  thing ;  we 
wish  to  give  you  every  facility,  but  it  must  be  a  consent  pro  hac 
vice.  So  matters  proceeded  down  to  the  month  of  July,  1849.  A 
great  number  of  conveyances  were  assented  to  from  time  to  time, 
all  making  the  purchase-money  payable  to  the  prior  incumbrancers. 
At  that  time  a  sum  nearly  sufficient  had  been  received  to  satisfy 
the  incumbrancers  prior  to  that  of  the  Reversionary  Company, 
and  in  that  state  of  things  an  application  was  made  by  Messrs. 
Baker,  as  the  solicitors  of  the  vendors,  to  Messrs.  Beavan  &  An- 
derson, asking  leave  to  retain  a  sum  of  money  towards  the  expenses 
of  the  sale. .  So  far  as  I  can  see  that  was  the  first  time  tliat  any 
suggestion  had  been  made  to  Messrs.  Beavan  &,  Anderson  on  the 
subject  of  the  costs  of  these  sales,  or  that  any  thing  had  occurred 
to  lead  them  to  suppose  that  the  costs  were  to  be  borne  by  any 
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other  person  than  the  person  who  had  created  the  incumbrances, 
or  the  plaintiffs  claiming  under  him.    Whatever  was  said 

*  720    in  the  year  1849,  or  *  after  the  sales  in  1848,  is  unimpor- 

tant, except  so  far  as  it  may  throw  light  on  what  had  been 
done  or  said  prior  to  those  sales ;  for  that  purpose  it  might  be 
important,  but  certainly  the  letter  of  July,  1849,  does  not  lead 
to  tlie  inference  that  the  plaintiffs  had  been  up  to  that  time  acting 
on  the  notion  that  they  were  to  have  the  costs  of  the  sale  in  pri- 
ority to  the  incumbrance  of  the  Reversionary  Company ;  nor  indeed 
that  any  thing  had  been  done  at  a  previous  stage  sanctioning  that 
which  was  then  asked  for ;  it  seems  to  be  a  thing  for  the  first  time 
brought  to  the  attention  of  Messrs.  Beavan  &  Anderson.  They 
are  in  that  letter  informed  that  an  arrangement  had  been  entered 
into  for  enabling  the  trustees  for  sale  to  retain  out  of  the  purchase- 
moneys  yet  to  be  received  for  lots  already  sold  4000/.  on  acconnt 
of  the  trust  expenses,  which  was  to  be  applicable  to  the  payment 
of  the  costs  of  the  sales  generally,  including  the  costs  of  the 
Reversionary  Company.  On  the  23d  July,  1849,  Messrs.  Beavan 
&  Anderson,  by  letter,  signify  a  refusal  on  the  part  of  the  com- 
pany to  assent  to  such  an  appropriation  of  the  purchase-money. 
I  am  of  opinion,  therefore,  that  up  to  that  time  there  was  nothing, 
as  I  have  already  stated,  to  bind  them  to  assent  to  the  sales  which 
had  taken  place  ;  and  even  if  I  were  wrong  about  that,  I  am  clearly 
of  opinion  that  there  was  not  any  thing  to  bind  them  to  allow  the 
purchase-money  to  go  in  discharge  of  any  costs,  or  in  any  other 
way  than  first  of  all  in  liquidating  the  prior  incumbrances,  and 
then  in  liquidating  their  own. 

Thus  matters  stood  at  that  time.    All  that  passed  afterwards 

is  quite  unimportant,  unless  there  be  something  from  which  it  can 

be  inferred  (in  spite  of  the  interpretation  which  the  previous 

letters  and  conduct  of  the  parties  have  led  me  to  form)  that  the  • 

Reversionary  Company  did  assent  to  the  sale  and  the 

*  721    *  appropriation  of  the  purchase-money  as  contended  for  by 

the  plaintiffs.  Without  going  into  all  the  details  of  the 
case,  I  conceive  there  is  nothing  at  all  in  the  evidence  to  lead  me 
to  any  other  conclusion.  The  statement  of  Mr.  Anderson  all  along 
was,  '^  I  never  agreed  to  any  thing.  I  now  hold  the  same  lan- 
guage I  have  always  held.  I  wish  to  give  you  every  facility,  but  I 
never  had  such  a  notion  as  by  giving  you  facility  I  meant  to  forego 
any  right  to  get  my  clients  paid." 
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The  conduct  of  the  company  has  been  throughout  consistent 
with  the  language  of  Mr.  Anderson,  though  there  has  apparently 
been  one  exception ;  namely,  in  the  conveyance  to  Mr.  Cave,  in 
which  there  is  a  recital  that  the  sale  had  been  made  with  the 
consent  of  the  Reversionary  Company.  It  is  to  be  observed, 
however,  that  although  that  conveyance  was  made  and  approved 
of  by  the  solicitors  of  the  Reversionary  Company  in  August,  1849, 
yet  that  one  month  prior  to  that  the  company  had  announced  that 
they  did  not  accede  to  such  a  view  of  the  matter ;  they  stated 
courteously,  but  firmly,  in  July,  1849,  that  they  declined  to 
recognize  it,  for  that  is  the  interpretation  I  put  on  the  answer 
which  they  sent  to  the  letter  of  the  7th  July.  It  is  very  true  that 
there  might  thus  have  been  a  recognition  by  matter  subsequent  of 
a  previous  consent  to  a  sale  of  the  whole ;  but  even  if  that  were 
so,  I  do  not  think  it  would  touch  the  question  of  how  the  purchase- 
money  is  to  be  applied ;  it  might  go  to  bind  the  company  to  com- 
plete the  sales,  but  I  do  not  think  that  of  any  importance ;  nor  can 
I  consider  that  a  safe  ground  (if  that  were  the  question)  on  which 
to  decree  a  specific  performance.  Having  regard  to  what  Mr. 
Anderson  says  on  that  subject,  which  is  so  extremely  natural  and 
so  very  likely  to  be  the  truth,  I  cannot  but  place  implicit 
credence  in  his  statement,  and  the  more  especially  as  he  *  is  •  722 
not  met  on  that  point  by  any  counter  affidavit.  When  his 
attention  is  called  to  that  particular  recital  in  the  draft  which  was 
made  after  the  company  had  repudiated  any  obligation  to  pay  the 
costs,  and  of  course,  therefore,  any  obligation  to  complete  the 
sales,  he  says :  ''  I  am  astonished  at  seeing  such  a  recital ;  there 
have  been  forty  drafts  submitted  to  us  at  different  times,  and  this 
is  the  only  one  that  contains  such  a  recital."  It  is  not  very  impor- 
tant whether  the  purchaser  chose  in  drawing  the  conveyance  to 
say  it  was  with  the  company's  consent  or  not ;  it  would  not  strike 
Mr.  Anderson  as  being  very  important  if  his  attention  had  been 
drawn  to  it  in  any  one  of  the  forty  conveyances,  but  when  his 
attention  is  drawn  to  it,  he  says  :  '^  I  never  meant  to  state  that 
which  should  be  a  retrospective  means  of  establishing  against  the 
company  that  they  had  consented  to  something,"  which  he  swears 
they  never  did  consent  to.  It  seems  to  me  that  that  is  a  clear 
statement. 

The  result,  therefore,  in  my  opinion,  is  that  the  very  learned 
Judge  from  whose  decision  this  appeal  is  brought,  and  for  whom  I 
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entertain  every  sense  of  respect,  has  miscarried  in  this  case ;  and 
I  must  not  shrink  from  stating  that  I  think  the  whole  bill  is 
framed  upon  an  erroneous  ground ;  that  the  plaintiffs  have  not 
established  a  case  to  bind  the  company  to  complete  the  sales,  and 
still  less  to  complete  them  upon  the  terms  that  the  purchase-money 
arising  from  such  sales  should  be  in  the  first  place  applicable  to 
discharge  the  expenses  of  the  sales ;  and  xmder  such  circumstances 
I  am  of  opinion  that  the  bill  ought  to  have  been  dismissed  with 
costs. 


♦  723   ♦In  the  Matter  of  The  CLERKS  OF  RECORDS  AND 

WRITS. 

1854.    January  13.    Before  the  Lord  Chancellor  Lord  Cbakwobth  and  Uie 

Lord  Justice  Turner,  (a) 

Oatha  may  be  administered  by  the  commissioners  appointed  to  administer  oatb 
in  Chancery  under  the  Act  16  &  17  Vict.  c.  78,  not  only  at  their  respective 
places  of  business,  but  anywhere  within  the  limits  of  their  jurisdiction. 

At  the  request  of  the  Council  of  the  Incorporated  Law  Society 
(the  members  of  which  were  interested  in  the  question  as  com- 
missioners appointed  to  administer  oaths  in  Chancery  under  the 
Act  16  &  17  Vict.  c.  78),  the  following  point  of  construction  and 
practice  was  submitted  for  the  decision  of  the  Court. 

Mr.  Keith  Barnes,  a  solicitor,  having  occasion  to  'make  an 
afGdavit  in  a  cause  of  Ferhtti  v.  lAimley^  but  being  unable  to  leave 
his  house  on  account  of  illness,  requested  Mr.  Coverdale,  a  mem- 
ber of  the  Council  of  the  Incorporated  Law  Society  and  a  London 
commissioner  appointed  to  administer  oaths  under  the  Act,  to  call 
at  his  private  residence  in  Upper  Portland  Place,  and  administer 
the  oath.  Mr.  Coverdale  attended,  and  administered  the  oath  to 
Mr.  Barnes  accordingly :  the  jurat  to  the  affidavit  was  in  the  fol- 
lowing terms,  — "  Sworn  at  No.  8  Upper  Portland  Place,  Saint 
Maryiebone  in  the  county  of  Middlesex,  this  2d  day  of  January, 
1854.  Before  me,  J.  Coverdale,  a  London  con^missioner  to  ad- 
minister oaths  in  Chancery."  On  this  affidavit  being  taken  to  the 
clerk  of  records  and  writs,  he  refused  to  file  it,  because  it  was  not 

(a)  The  Lord  Justice  Kkiqht  Brucb  was  absent  firom  indispositioo. 
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sworn  at  the  place  of  business  of  the  commissioner.  The  question 
depended  on  the  first  and  second  sections  of  the  Act  (16  &  17 
Vict.  c.  78),  which  are  as  follow :  — 

"  I.  *  The  persons  now  styled  *  masters  extraordinary  in  *  724 
Chancery '  shall  cease  to  be  so  styled,  and  they  and  all  per- 
sons hereafter  appointed  by  the  Lord  Chancellor  to  execute  like 
duties  in  England  shall  be  designated  ^  commissioners  to  administer 
oaths  in  Chancery  in  England,'  and  shall  possess  and  exercise  all 
such  powers  and  discharge  all  such  duties  as  now  appertain  to  the 
office  of  master  extraordinary  in  Chancery,  by  virtue  of  any  statute 
or  order  of  the  Court  of  Chancery,  or  of  the  Lord  Chancellor,  or 
usage  in  that  behalf  or  otherwise." 

^^  n.  It  shall  be  lawful  for  the  Lord  Chancellor  from  time  to 
time  to  appoint  any  persons  practising  as  solicitors  within  ten 
miles  from  Lincoln's  Inn  Hall  at  their  respective  places  of  business 
to  administer  oaths  and  take  declarations,  affirmations,  and  attes- 
tations of  honor  in  Chancery,  and  to  possess  all  such  other  powers, 
and  discharge  all  such  other  duties  as  aforesaid ;  and  such  persons 
shall  be  styled  <  London  Commissioners  to  administer  oaths  in 
Chancery ; '  and  they  shall  be  entitled  to  charge  and  take  a  fee  of 
one  shilling  and  sixpence  for  every  oath  administered  by  them, 
and  for  every  declaration,  affirmation,  or  attestation  of  honor 
taken  by  them,  subject  to  any  order  of  the  Lord  Chancellor  vary- 
ing or  annulling  the  same." 

Mr.  Bdcanj  on  behalf  of  the  Council  of  the  Incorporated  Law 
Society,  asked  that  the  clerk  of  records  and  writs  might  be 
directed  to  receive  the  affidavit,  notwithstanding  it  was  not  sworn 
at  the  place  of  business  of  the  commissioner.  Beferring  to  the 
sections  of  the  Act,  he  stated  that  it  had  been  the  constant  practice 
of  the  masters  extraordinary  to  administer  oaths  wherever  it  was 
found  expedient  within  the  limits  of  the  jurisdiction  assigned  to 
them,  and  that  they  did  not  confine  themselves  to  doing  so 
at  their  places  of  business ;  *  and  he  submitted  that  the  *  725 
commissioners  under  the  Act  in  question  had  exactly  the 
same  powers  as  the  masters  extraordinary  formerly  had.  He 
further  stated  that  the  present  application  was  made  ex  parte  on 
an  affidavit  of  the  facts,  and  that  the  object  was  to  obtain  a  settle-- 
mient  of  the  point  in  question. 
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The  Lord  Ghangellob.  —  I  think  there  is  no  doubt  that  the 
construction  you  contend  for  is  the  right  one.  It  never  could  hare 
been  meant  that  the  validity  of  an  oath  should  depend  upon  the 
fact  of  whether  it  was  administered  at  the  usual  place  of  business 
of  the  commissioner  or  not ;  and  the  Lord  Justice  Txtbneb  has 
directed  my  attention  to  the  seventh  section  of  the  Act,  which 
tends  to  confirm  this  view.  That  section  enacts  that  persons 
authorized  to  administer  oaths  for  the  Court  of  Chancery  may 
administer  oaths  in  the  Chancery  of  the  county  palatine  of  Lan- 
caster ;  and  it  is  hardly  possible  that  it  could  be  contemplated  that 
such  oaths  should  be  administered  only  at  the  place  of  business  of 
the  commissioner.  The  position  of  the  words  in  the  second  sec- 
tion is,  perhaps,  rather  unfortunate  ;  the  words  '^  at  their  respec- 
tive places  of  business"  should  follow  the  word  ^'practising;" 
but  the  meaning  is  clear.  The  commissioners  also  could  not  at 
their  respective  places  of  business  possess  all  the  powers  that  were 
enjoyed  by  the  masters  extraordinary  in  Chancery,  because  one  of 
those  powers  was  the  right  to  go  to  a  sick  man  and  take  his  oath. 
The  affidavit  therefore  sworn  in  the  present  case  is  quite  correct; 
and  it  may  be  taken  that  afBdavits  sworn  anywhere  before  th^e 
commissioners  within  the  limits  of  their  jurisdiction  are  good, 
although  they  are  not  sworn  at  their  own  places  of  business,  (a) 

(a)  June  3,  1854.    Hill  v.  Tollit    This  case  was  brought  under  the 

*  726     notice  of  the  Lord  Chancellor  on  the  ground  that  *  the  decision  in  the 

above  was  made  on  an  ex  parte  application. 

Mr.  Follett  stated  that  the  record  and  writ  clerks  had  refused  to  receire  tn 
affidavit  whiph  had  been  sworn  in  the  office  of  the  Accountant-General  before  Mr. 
Kbith  Barxbs  (a  London  conunissioner).  The  application  was  now  made  to 
the  Lord  Chancellor  at  the  suggestion  of  the  Master  of  the  Bolls,  before  whom  it 
had  been  originally  brought. 

Mr.  Murray,  one  of  the  clerks  of  the  records  and  writs,  explained  that  the 
only  object  which  that  body  had  in  view  in  refusing  to  receive  the  affidavit  in 
question,  was  to  ascertain  whether  the  commissioners  for  taking  affidavits  could, 
by  the  exercise  of  their  powers  in  public  offices,  deprive  the  suitors*  fee  fiind  of 
those  fees  which  would  otherwise  accrue  to  it. 

Mr,  J,  Jff.  Taylor,  for  the  suitors*  fee  fund,  submitted  that  if  the  words  **  at 
their  respective  pkces  of  business  "  were  to  be  read  as  applicable  to,  and  in  con- 
nection with,  the  words  "  practising  as  solicitors,"  and  not  as  pointing  to  the 
place  where  the  oath  was  to  be  administered,  it  would  follow  that  the  words  "  at 
their  respective  places  of  business  **  were  mere  surplusage,  and  if  so,  it  would 
also  follow  that  a  London  commissioner  might  administer  oaths  at  Livopool  or 
elsewhere. 

The  Lford  Chancellor,  after  observing  that  he  saw  the  difficulty  suggested  hj 
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1854    January  17.     February  8,  11.    Before  the  Lord  Chancellor  Lord  Cran- 

woRTH  and  the  Lords  Justices. 

Beal  estate  waa  settled  on  A.  for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  of  the  body  of  the  wife,  remainder  to  the  right  heirs  of  A. ;  A.  and 
fais  wife  barred  the  wife^s  estate  tail ;  and  by  that  and  other  deeds  it  was 
settled  to  such  uses  as  A.  should  appoint ;  A.  appointed,  by  a  deed  of  July, 
1817,  to  such  uses  as  he  and  his  wife  should  jointly  appoint  and  in  default  to 
himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son  in  fee. 
A.  and  his  wife  made  several  mortgages,  all  except  one  limiting  the  equity  of 
redemption  upon  or  consistently  with  the  uses  of  the  deed  of  1817.  In  1832 
they  made,  under  the  power  in  the  deed  of  1817,  another  mortgage,  which 
limited  the  equity  of  redemption  to  A.  and  his  wife,  "  their  heirs  or  assigns, 
or  to  such  other  persons,  &c.,  as  they  should  direct;  '^  and  by  a  deed  of  even 
<late  certain  terms  were  assigned  to  attend  the  inheritance  according  to  the 
uses  of  the  mortgage  deed  of  even  date.  The  wife  having  died,  the  husband 
claiming  to  be  seised  in  fee,  sold.  On  a  bill  filed  against  the  purchaser  by 
parties  claiming  under  the  son  to  redeem,  hdd,  that  the  proviso  for  redemp- 
tion in  the  deed  of  1832  was  not  intended  to  vary  the  limitation  of  the  equity 
of  redemption,  and  did  not  defeat  the  limitation  of  the  fee  in  the  deed  of  1817.' 

A.  and  his  wife,  by  deed,  limited  the  estate  to  such  uses  as  A.  alone  should  by 
deed  or  will  appoint :  on  the  next  day,  A.  by  deed-poll  appointed  to  such 
uses,  &c.,  as  he  and  his  wife  should  jointly  appoint,  with  remainder  in  default 
of  appointment  to  the  son  in  fee ;  and  on  the  day  after  by  a  deed  A.  and  his 
wife  appointed  the  estate  by  way  of  mortgage :  after  this  last  deed  had  been 
engrossed,  it  was  considerably  altered  and  interlined,  the  wife  not  having 
been  originally  made  a  party  to  it :  Eeld^  under  the  circumstances,  that  the 
three  deeds  must  be  presumed  to  have  formed  but  one  transaction. 

This  was  an  appeal  by  the  plaintiffs  from  the  decision  of  the 
Vice-chancellor  Kindebslet,  made  on  the  hearing  of  the  cause  on 

Mr.  J.  H.  Taylor,  said  that  he  remained  of  the  same  opinion  as  that  he  had 
already  expressed  when  the  point  was  originally  before  him,  to  the  effect  that  the 
words  "  respective  places  of  business  ^^  must  not  be  construed  in  the  limited  sense 
contended  for,  but  must  be  referred  to  and  include  all  commissioners  whose  place 
of  business  was  within  the  radius  of  ten  miles  from  Lincoln's  Inn  Hall  prescribed 
by  the  Act,  and  that  therefore  the  affidavit  ought  to  have  been  received.  He 
added  that  one  object  of  the  legislature,  in  passing  this  Act,  namely,  that  of  sav- 
ing the  expense  of  commissions,  would  be  defeated  if  the  affidavit  in  question 
were  not  admitted  to  be  filed,  and  that  although  the  practice  was  liable  to  abuse 
by  a  low  class  of  solicitors,  who  might  avail  themselves  of  the  privilege,  yet  that 
these  were  abuses  which  it  was  difficult  to  guard  against,  and  must  be  met  as 
they  occurred. 

>  See  Heather  V.  O'Neil,  2  De  6.^  J.  899;  6  W.  B.  176;  8  Lead.  Gas.  in 
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the  11th  June,  1853.  The  facts  are  here  restated  from  the  report 
of  the  case  in  the  first  volume  of  Mr.  Drewry's  Reports,  p^e  531. 

The  plaintiffs  in  this  case  claimed  as  purchasers  under  a  deed 
dated  the  13th  April,  1850,  from  W.  Bees,  tiie  son  of  W.  Reesjvho 
died  in  September,  1849.  The  defendants,  M.  T.  Smith  and 
M'Donald  Steele,  were  the  devisees  in  trust  of  the  will  of  Thomas 
Williams ;  Elizabeth  Williams  was  his  executrix,  and  W.  H.  Wil- 
liams his  son  and  beneficial  devisee. 

By  an  indenture  of  tlie  28th  May,  1794,  and  a  fine 
*728  ♦then  levied,  certain  real  estate  was  limited  to  W.  Bees 
the  elder  and  Mary  his  wife,  and  their  heirs,  until  the  then 
intended  marriage  of  their  son  with  Anne  Harris,  with  remainder 
to  the  said  W.  Rees  the  elder  and  Mary  his  wife,  for  their  Htcs 
and  the  life  of  the  survivor ;  with  remainder  to  Warren  Jane  for  a 
term  of  100  years  upon  certain  trusts  which  never  arose ;  with 
remainder  to  W.  Rees  the  younger  for  life ;  with  i^emainder  to  A. 
Harris  for  life ;  with  remainder  to  the  heirs  of  the  body  of  A. 
Harris  by  W.  Rees  the  younger ;  with  remainder  to  the  right  heirs 
of  W.  Rees  the  younger.  On  the  28th  April,  1808,  W.  Rees  the 
elder  died,  and  on  the  15th  May,  1813,  Mary  Rees  died. 

By  indenture  of  the  2d  June,  1815,  and  a  recovery  then  suffered, 
the  estate  tail  of  A.  Harris  (then  Rees)  was  barred,  and  the  estate 
was  limited  to  Baker  and  Price  for  a  term  of  1000  years,  upon 
trust  to  raise  500Z.,  with  remainder  to  W.  Rees  for  life;  with 
remainder  to  Anne  his  wife  for  life ;  with  remainder  to  Baker  and 
Price  and  their  heirs,  during  their  lives,  &c.,  as  trustees  to  pre- 
serve, Ac. ;  with  remainder  to  Gardner  and  Baker,  for  a  term  of 
1000  years,  to  raise  600Z.  for  the  children  of  W.  Rees  by  Anne, 
with  remainder  to  the  right  heirs  of  the  survivor  of  W.  and  A. 
Rees ;  and  this  indenture  contained  a  reservation  of  powers  of 
revocation  and  new  appointment  in  Rees  and  his  wife. 

On  27th  March,  1815,  Baker  and  Price,  as  trustees  of  the  first 
term  of  1000  years,  mortgaged  to  one  Howell  to  secure  400Z. 

By  indenture  of  30th  June,  1817,  Rees  and  his  wife  revoked  the 
uses  in  the  deed  of  the  2d  January,  1815,  save  as  to  the  first  tenn 
of  1000  years,  and  the  estate  was  thereby  limited  subject  to 

Eq.  [888]  et  seq,,  and  notes  to  case  of  Earl  of  Huntingdon  o.  Countess-Dowager 
of  Huntingdon ;  Lancaster  v.  Evors,  10  Beav.  154,  266 ;  Wood  v.  Wood,  7  Bear. 
188 ;  Hipkin  v.  Wilson,  3  I)e  G.  &  Sm.  738 ;  Atkinson  v.  Smith,  3  De  G.  &  J. 
1B6. 
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the  said  term  to  such  uses,  *  &c.,  as  W.  Rees  alone  should  by  *  729 
deed  or  will  appoint.  On  the  next  day,  1st  July,  1817,  W. 
Bees  by  deed-poll  appointed  the  estate  to  such  uses,  &c.,  as  he  and 
his  wife  should  jointly  appoint,  and  in  default  of  appointment  to 
himself  for  life,  with  remainder  to  his  wife  for  life ;  with  remain- 
der to  his  son  W.  Rees  in  fee  charged  with  600/.  On  the  2d  July, 
1817,  W.  Bees  and  his  wife  appointed  the  estate  to  Matthews  by 
way  of  mortgage  for  a  term  of  700  years  to  secure  250Z.,  and  pro- 
vision was  thereby  made  for  cesser  of  the  term  on  repayment  of 
the  money. 

On  the  27th  August,  1817,  Howell's  mortgage  was  assigned  to 
one  Bichards,  and  W.  Bees  and  his  wife  appointed  the  estate  to 
him  by  way  of  further  mortgage  for  a  term  of  800  years  to  secure 
in  all  600/. ;  this  deed  also  provided  for  cesser  of  the  term  on 
repayment  being  made. 

On  the  10th  July,  1818,  Matthews  assigned  his  mortgage  to 
Waters.  On  the  29th  July,  1818,  Bichards  and  Waters  assigned 
their  mortgage  to  Jenkins,  and  W.  Bees  and  his  wife  appointed  the 
estate  to  him  to  secure  altogether  lOOOZ. ;  the  proviso  for  recon- 
veyance was  ^'  unto  such  persons  for  such  estates  and  in  such  man- 
ner as  the  said  W.  Bees  and  Anne  his  wife  should  appoint,  and  in 
default  of  appointment  to  attend  the  inheritance."  On  the  22d 
September,  1820,  Jenkins'  mortgage  was  assigned  to  Morgan,  and 
W.  Bees  and  his  wife  appointed  the  estate  to  Morgan,  in  fee  to 
secure  in  addition  140/. ;  the  proviso  for  reconveyance  in  this  deed 
was  ^^  to  W.  Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  to 
the  use  of  such  person  or  persons  for  such  estate  or  estates,  &c., 
as  they  should  jointly  appoint,  &c.,  and  in  default  thereof  to  such 
uses  as  were  limited  by  the  deed-poll  of  1st  July,  1817." 

*  On  the  4th  March,  1824,  Bees  and  his  wife  appointed    *  780 
the  estate  by  way  of  mortgage  to  Mostyn,  with  a  proviso 
for  reconveyance  unto  and  to  the  use  of  W.  Bees  and  Anne  his 
wife,  their  heirs,  appointees,  and  assigns,  or  as  he  or  they  should 
direct. 

On  the  23d  November,  1826,  Morgan  and  Mosiyn's  mortgages 
were  assigned  to  Anne  Phillips,  and  Bees  and  his  wife  further 
charged  the  estates,  making  13502.  the  total  then  due ;  this  deed 
provided  for  reconveyance  unto  "  W.  Bees  and  Anne  his  wife,  to, 
for,  and  upon  such  uses,  and  subject  to  such  power  of  appointment 
and  other  powers  as  are  declared  of  and  concerning  the  same  by  the 
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deed-poll  of  Ist  July,  1817."  On  the  28d  November,  1826,  fte 
estate  was  further  mortgaged  by  Bees  and  his  wife  to  Protheroe 
and  Phillips,  to  secure  1502.  178.  6(2. ;  this  deed  provided  for  recon- 
veyance unto  the  said  W.  Bees  and  Anne  his  wife,  upon  the  uses 
and  trusts  declared  by  the  said  deed-poll  of  the  1st  July,  1817. 

On  the  7th  May,  1832,  the  premises  were  appointed  in  fee  by 
Bees  and  his  wife  to  Walker  Gray,  to  secure  (including  A.  PhilKps 
and  Protheroe  and  Phillips'  mortgages  thereby  assigned)  1450^. ; 
and  it  was  thereby  provided  that  on  repayment  of  the  mortgage 
money  the  estate  should  be  reconveye'd  "  unto  and  to  the  use  of  the 
said  W.  Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto  such 
other  person  or  persons,  &c.,  as  they  should  direct."  And  a  power 
of  sale  was  thereby  given  to  Gray,  the  surplus  purchase-money  being 
made  payable  to  W.  Bees  and  Anne  his  wife,  their  heirs,  executors, 
administrators,  and  assigns,  or  as  they  should  direct.  On  the  fol- 
lowing day  a  fiirther  charge  of  150Z.  in  favour  of  Gray  was  created 

by  Bees  and  his  wife. 
♦  731        *  Anne  Bees  died  on  the  6th  September,  1841. 

On  the  19th  July,  1842,  W.  Bees  further  moFtgaged  the 
estate  in  fee  to  Martin,  to  secure  (including  Gray's  mortgage  thereby 
assigned)  1800Z. ;  this  deed  provided  for  reconveyance  "  unto  and 
to  the  use  of  the  said  W.  Bees,  his  heirs  or  assigns,  or  as  he  or 
they  should  direct."  Martin,  on  the  22d  of  February,  1843, 
assigned  to  Colvin ;  and  on  the  5th  November,  1845,  Bees  and 
Colvin,  in  pursuance  of  the  contract  for  sale,  conveyed  for  190W., 
out  of  which  Colvin's  mortgage  was  paid  oflF  to  Mr.  Williams,  the 
testator  of  the  defendants  Smith  and  Steele.  W.  Bees  died  in 
September,  1849,  leaving  his  son  W.  Bees  the  younger  surviving, 
who,  conceiving  that  he  was  entitled  under  the  deed  of  1817,  con- 
veyed to  a  trustee  for  the  plaintiffs ;  and  the  bill  was  filed  by  them 
to  redeem  as  against  the  representatives  of  Williams,  treating  the 
conveyance  of  1845  as  merely  a  security  for  the  mortgi^  money 
charged  on  the  estate. 

A  statement  of  account  between  Bees  the  vendor  and  Williams 
the  purchaser,  with  reference  to  the  purchase-money  agreed  to  be 
paid,  was  set  out  in  the  bill,  and  admitted  to  be  correct  in  the 
answer ;  and  with  respect -to  one  item  of  145Z.,  part  of  such  pur- 
chase-money, there  appeared  the  following  explanatory  entry :  "  By 
abatement  of  purchase-money  as  agreed,  it  having  been  discovered 
after  the  signing  of  the  contract  that  there  had  been  a  settlement 
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of  the  estate,  and  that  it  was  probable,  if  not  certain,  that  Mr. 
Bees  had  only  a  life-interest  in  the  property, —  145Z." 

The  Yice-Chancellor  having  dismissed  the  bill  with  costs,  the 
plaintiffs  now  appealed,  and  the  cause  came  on  to  be  reheard  be- 
fore the  Lord  Chancellor  and  the  Lords  Justices. 

*  Mr.  Glasse  and  Mr.  Wiitbread,  {or  Hie  plaintiffs,  in  *782 
support  of  the  appeal.  —  The  Vice-Chancellor  has  miscarried 

in  holding  that  the  parties  to  the  mortgage-deed  of  1832  intended 
thereby  to  alter  the  devolutioiv  of  the  property  to  other  uses  than 
those  to  which  it  stood  limited  previously  to  the  execution  of  that 
deed.  It  is  clearly  established  tiiat  the  mere  form  of  reservation 
of  the  equity  of  redemption  is  not  of  itself  sufficient  to  alter  the 
previous  title ;  the  rule  in  mortgage  transactions  being  that  the 
equity  of  redemption  remains  subject  to  the  old  uses,  unless*  there 
is  a  clear  manifestation  of  intention  to  do  something  more  than  to 
make  a  mere  mortgage.  Rtiscombe  v.  Hdre^  (a)  Wood  v.  Woody  (J) 
Sipkin  V.  Wilsonj  (c)  Plawden  v.  Hyde^  (d)  Clark  v.  Burgh,  (e) 
The  main  authority  on  which  the  Vice-Chancellor  relied  was  that 
of  Anson  v.  Lee^  Qg)  but  the  soundness  of  that  decision  has  been 
seriously  impugned.  Lord  St.  Leonards  says,  with  reference  to 
it :  ^^  It  seems  difficult  to  maintain  the  decision,  and  it  does  not 
appear  to  be  supported  by  the  authorities."  (A)  In  the  case  of 
Jackson  v.  Innes^  (t)  the  ground  of  the  decision  was  that  it  was 
not  merely  a  mortgage,  but  that  there  was  apparent,  on  the  face 
of  the  deed,  a  declaration  of  intention  to  make  a  new  settlement ; 
but  even  in  that  case,  when  it  originally  came  before  Lord  Eldon 
in  the  Court  of  Chancery,  (k)  he  thought  that  there  was  not  a 
sufficient  manifestation  of  intention  to  control  the  legal  presump- 
tion. The  Vice-Chancellor  also  relied  on  the  authority  of  Bamett 
V.  Wilson^  (/)  though  that  case  is  clearly  distinguishable. 

*  Mr.  T.  Edwards  (amicus  curUe)  referred  to  the  report,    *  788 
in  the  17th  volume  of  the  Jurist,  p*  881,  of  Eddleston  v. 
Collins,  (ni) 

(<t)  6  Dow,  1.  (h)  1  Sugd.  Powers,  864,  ed.  6. 

(6)  7  Beav.  183.  (t)    1  Bli.  104. 

(c)  3  De  G.  &  Sm.  788.  (k)  16  Ves.  866. 

Cd)  2  De  G.,  M.  &  G.  684.  (0   2  Y.  &  C.  C.  C.  407. 

(e)  2  CoU.  221.  (m)  8  De  G.,  M.  &  G.  1. 

(^)  4  Sim.  864. 
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Mr,  Campbell  and  Mr.  R.  R,  Hawkins^  in  support  of  the  Vioe- 
Chancellor's  judgment.  —  It  must  be  assumed  that  W.  Rees  and 
his  wife,  the  mortgagors,  had  read  and  understood  the  purport 
and  effect  of  the  several  deeds  which  they  executed,  and  which, 
upon  this  record,  must  be  so  interpreted.  •  Bamett  v.  WUson.  (a) 
By  the  deed  of  the  30th  of  June,  1817,  the  estate  was  limited  to 
such  uses  as  W.  Rees  alone  should  by  deed  or  will  appoint;  but 
by  the  deed-poll  of  the  1st  of  July,  1817,  W.  Rees  altered  the 
limitation  and  appointed  the  estate  to  such  uses  as  W.  Rees  and 
his  wife  should  jointly  appoint,  and'  in  default  of  appointment  to 
the  son  in  fee. 

[Lord  Justice  Knight  Bruce.  —  According  to  your  statement, 
all  the  intermediate  conveyances  were  purely  voluntary,  and  the 
defendants  are  the  representatives'of  a  purchaser  for  value.  How 
can  the  plaintiffs  set  up  a  claim  against  them  ?  ] 

We  submit  that  they  cannot ;  and  the  fact  that  the  deed  of  the 
1st  of  July,  1817,  was  voluntary,  forms  one  ground  of  the  defence 
as  pleaded  in  the  answer.  The  plaintiffs  have  no  equity  to  impeach 
the  deed  of  June,  1817,  for  the  son  was  not  in  the  position  of  th6 
wife  in  the  case  of  Ruscombe  v.  Hare  ;  (6)  nor  in  that  of  the  son 
in  Hipkin  v.  WiUon;(jc)  he  was  in  no  better  position  than  the 
heir  in  Anson  v.  Lee ;  (ei)  and  although  that  authority  has  un- 
doubtedly been  observed  upon  by  Lord  St.  Leonards,  yet  it  has 

never  been  distinctly  overruled ;  it  certainly  is  not  obuox- 
*  734    ious  to  the  charge  of  *  establishing  a  new  rule.    Faucon- 

herge  v.  Fitzgerald^  (e)  Broad  v.  Broad,  (jg')  Jackson  v. 
InneSj  (A)  Rowell  v.  Walley^  (t)  Reeve  v.  Hicks,  (Jc)  Assuming, 
however,  for  a  moment,  that  the  three  deeds  of  June  and  July, 
1817,  formed  but  one  transaction,  still  we  submit  that  tliere  was 
such  a  clear  manifestation  of  intention  to  make  a  new  settlement 
by  the  deed  of  1832,  as  to  bring  this  case  within  the  authority  of 
Jackson  v.  Innes,  (K)  Here,  that  intention  was  plainly  manifested 
by  the  fact,  that  under  the  deed  of  further  charge  of  1842,  the 

(a)  2  Y.  &  C.  C.  C.  407.  (c)  8  De  G.  &  S.  78S. 

(&)  6  Dow,  1.  ((2)  4  Sim.  S64. 

(«)  Fitzgibbon,  207 ;  S.  C,  6  Bro.  P.  C.  295,  Tom.  ed. 
Ig)  2  Ch.  Ca.  9S.  (t)  Rep.  in  Ch.  116. 

QC)  1  BU.  104.  \k)  2  S.  &  S.  403. 
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wife  did  not  join,  as  in  execution  of  the  joint  power  in  the  deed 
of  1817,  which,  if  then  in  force,  she  would  have  done ;  it  is  also 
to  be  observed  that  the  ultimate  reversion  under  the  deed  of  1832 
is  the  same  as  that  imder  the  settlement  in  1815 ;  and  that,  al- 
though in  the  transaction  of  1832  both  the  mortgagors  and  the 
mortgagee  and  their  legal  advisers  must  have  had  before  them  the 
abstract  of  title  under  the  previous  instruments,  yet  that,  notwith- 
standing this,  the  limitation  of  the  fee  was  deliberately  altered. 

Mr.  CHaase,  in  reply.  —  It  is  clear  that  the  deed  of  the  1st  of 
July  was  not  voluntary ;  the  three  deeds  were  in  fact  executed  on 
the  same  day,  and  the  wife  refusing  to  execute  the  first  or  third 
unless  her  rights  were  secured  under  the  second,  the  inference 
that  they  formed  but  one  transaction  is  irresistible.  Ford  v. 
Stuart,  (a) 

[Tlie  Lord  Justice  Knight  Bruce  referred  to  the  statement  of 
account  set  forth  in  the  bill,  and  admitted  in  the  answer,  from 
which  it  appeared  that  Williams  had  bought  the  estate  with  a 
doubt  that  W.  Bees  had  only  a  life  interest  in  the  property, 
and  asked  how,  under  such  *  circumstances,  the  represent-  *  735 
atives  of  Williams  could  claim  the  fee  as  purchasers  for 
value.] 

The  Lord  Chancellor.  —  The  plaintiffs  in  this  suit  have  filed 
their  bill  for  the  redemption  of  a  mortgage  in  fee  of  an  estate 
called  the  New  Inn  Estate.*  The  Vice-Chancellor  Kinderslby 
thought  that  no  title  to  redeem  was  made  out,  and  the  bill  was 
accordingly  dismissed.  '  We  are  of  opinion  that  the  view  taken  by 
the  Vice-Chancellor  is  not  that  which  we  feel  ourselves  called  upon 
to  take.  Arriving  as  we  do  at  a  different  conclusion,  we  should 
probably,  in  deference  to  that  learned  Judge,  have  taken  time 
before  pronouncing  our  judgment,  but  that  we  have  had  an  oppor- 
tunity of  fully  considering  the  matter  during  the  argument. 

The  estate  was  settled,  in  1815,  subject  to  a  term,  on  W.  Rees 
for  life,  with  remainder  to  Anne  his  wife  for  life,  with  remainder, 
subject  to  a  term  for  raising  portions,  to  the  right  heirs  of  the 
survivor  of  William  and  Anne  Rees,  and  this  settlement  contained 

(a)  15  Beay.  493. 
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a  reservation  of  a  joint  power  of  revocation  in  the  husband  and 
wife.  In  1817  the  joint  power  was  exercised,  and  certain  mort- 
gages were  executed  by  William  and  Anne  Bees,  who  went  on  from 
time  to  time  increasing  the  amount  borrowed  by  driblets  up  to  and 
until  the  mortgage  of  1826.  It  was  not  contended  that  up  to  that 
time  the  limitation  of  the  equity  of  redemption  was  altered.  Bnt 
in  1832  the  mortgage-deed  was  executed  whereby  the  limitation  of 
the  equity  of  redemption  was  altered ;  and  it  was  argued  that 
although  up  to  that  time  the  devolution  of  the  fee  would  not  have 
been  different,  yet  that  it  was  altered  by  that  deed. 

The  husband  W.  Bees,  having  survived  his  wife,  the  d^ 
fendants  claim  under  him,  whereas  the  plaintiffii  daim 
*  736  *  under  W.  Rees  the  son.  It  may  be  said,  How  can  the 
claim  of  the  latter  be  supported,  for  the  ultimate  trust  in 
the  settlement  of  1815  was  not  to  the  son  nominatimy  but  to  the  heir 
of  the  survivor  of  William  and  Anne  Bees.  The  settlement  of 
1815  was  put  an  end  to  by  the  deed  of  the  30th  June,  1817 ;  by 
that  deed  the  husband  and  wife  concurred  in  resettling  the  property 
to  such  uses  as  the  husband  alone  should  appoint ;  this  made  him 
absolute  owner ;  but  on  the  next  day  that  state  of  circumstances 
was  altered,  for,  by  the  deed-poll  of  the  1st  July,  1817,  the  husband 
appointed  the  estate  to  such  uses  as  he  and  his  wife  should  jointly 
appoint,  and  in  default  of  appointment  to  himself  for  life,  with 
remainder  to  his  wife  for  life,  with  remainder,  not  as  under  the 
settlement  of  1815,  to  the  heir  of  the  survivor,  but  to  his  son 
William  Bees  in  fee,  charged  with  600Z.  In  the  events  which  have 
happened,  that  limitation  is  the  same  in  effect  as  that  imder  the 
deed  of  1815. 

It  was  under  and  subject  to  the  settlement  of  the  1st  July,  1817, 
that  the  mortgage  of  1882  took  place.  The  Vice-Chancellor 
thought  that  the  provision  in  that  mortgage-deed  altered  the 
destination  of  the  equity  of  redemption;  and  the  grounds  on 
which  he  proceeded  were,  that  the  proviso  for  redemption  was  not 
couched  in  the  same  language  as  in  the  previous  mortgage-deeds, 
but  in  such  words  as  forced  him  to  the  conclusion  that  there  was  a 
different  intention  with  reference  to  the  destination  of  the  fee :  in 
that  respect  we  are  unable  to  concur  with  him.  The  proviso  for 
redemption  is,  that  on  repayment  of  the  mortgage  money  the 
estate  should  be  reconveyed  "  unto  and  to  the  use  of  the  said  W. 
Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto  such  other 
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person  or  persons,  &c.,  as  they  should  direct:"  that^is  not  the 

course  of  descent  which  the  estate  would  have  taken  if  there 

had  *  been  no  such  proviso.     With  all  deference  to  the  Vice-  j**787 

Chancellor,  I  cannot  arrive  at  the  conclusion  that  the  form 

of  the  proviso  indicates  any  intention  of  altering  the  limitation  of 

the  estate  which  had  previously  existed. 

The  rule  of  law,  on  which  we  are  quite  agreed  with  the  Vice- 
Chancellor,  is,  as  stated  by  him  in  his  judgment  in  this  case,  (a) 
"  that  if  husband  and  wife  concur  in  mortgaging  the  wife's  estate, 
or  an  estate  in  which  she  has  any  interest,  whether  it  be  a  right 
of  dower  or  an  interest  in  remainder  or  oQiQTwise^  primd  facie  in 
the  absence  of  evidence  to  the  contrary  the  wife  is  considered  as 
having  joined  merely  to  secure  the  mortgage,  and  the  terms  on 
which  the  equity  of  redemption  is  limited  will  not  aflFect  her  right," 
....  and  '^  that  it*  is  equally  well  established  that  if  there  is 
sufficient  indication  of  an  intention  to  vary  the  limitation  of  the 
equity  of  redemption,  that  intention  will  be  carried  out."  But 
when  a  mortgage  is  executed,  the  intention  primd  facie  is,  that  it 
is  a  mortgage,  and  a  mortgage  only ;  and  it  is  not  on  slight  ex- 
pressions in  the  proviso  for  redemption  that  this  Court  will  infer 
any  contrary  intention.^  Where  there  has  been  a  different  con- 
struction there  have  been  special  circumstances,  independently  of 
the  proviso  for  redemption,  to  take  it  out  of  the  rule  ;  and  that  is 
proved  by  the  case  of  Jacknon  v.  Inne%^  (6)  which  is  one  of  those 
cases  where,  on  appeal.  Lord  Eldon  altered  his  own  decision  in  the 
Court  below.  When  that  case  came  before  the  House  of  Lords, 
Lord  Bedesdalb  pointed  out  that  the  mortgage  was  one  for  a  term 
of  years,  and  when  discharged,  the  term  being  at  an  end,  the 
operation  of  the  deed,  so  far  as  it  declared  the  limitation  of  the 
estate  subject  to  the  term,  remained  perfectly  distinct.  Lord 
Eldon,  in  the  Court  below,  had  held  that  the  course  of 
descent  was  not  altered ;  he  *  admitted,  however,  in  the  *  738 
House  of  Lords,  that  he  had  not  rightly  apprehended  the 

(a)  1  Drew.  631,  see  p.  644.  (6)  1  Bli.  104. 

'  See  3  Lead.  Gas.  in  £q.  (3d  Am.  ed.)  [838]  et  scq,,  and  notes  to  Earl  of 
Huntingdon  v.  Countess-Dowager  of  Huntingdon ;  Lancaster  v.  Evors,  10  Beav. 
164,  266 ;  Hawley  v.  Bradford,  9  Paige,  200 ;  Fitch  v,  Cotheal,  2  Sandf.  Oh. 
29;  Ayres  v.  Husted,  16  Conn.  604;  Johns  v,  Beardon,  11  Md.  466;  Knight 
r.  Whitehead,  26  Miss.  246 ;  Weeks  o.  Haas,  3  W.  &  S.  620 ;  Niemcewiez  v. 
Ghan,  3  Paige,  614. 
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case  when  it  was  originally  before  bim ;  and  upon  that  occasion 
Lord  Rebesdale  explained  that  the  operation  of  the  deed  as  to 
the  mortgage  term  and  the  operation  of  the  deed  as  to  the  limita- 
tion of  the  fee  were  wholly  distinct,  and  did  not  in*any  way  depend 
on  each  other :  he  observed  that  the  question  did  not  arise  upon 
the  interpretation  of  the  proviso  for  redemption,  but  inasmuch  ad 
the  reversion  dependent  upon  the  term  was  expressly  limited  to  the 
right  heir  of  the  survivor  of  the  husband  and  wife,  he  thought 
that  though  the  mere  form  of  the  proviso  for  redemption  alone 
would  not  have  altered  the  course  of  descent,  yet  that,  the  rever- 
sion being  limited  to  different  parties,  the  rules  which  had  been 
established  in  cases  of  resulting  trusts  did  not  apply,  and  that  it 
would  be  a  strange  presumption  to  infer  that  the  right  to  redeem 
should  be  in  another  course.     EocpreBmm  fadt  ceaaare  tacitum. 

The  case  of  JReeves  v.  Sicks,  (a)  and  many  other  authorities, 
in  which  a  similar  intention  has  been  inferred,  rest  on  the  same 
clear  principle.  The  question  to  be  decided  upon  each  case  is 
more  one  of  fact  than  of  law ;  for  in  each  it  is  to  be  discovered 
whether  or  not  there  is  a  sufficient  indication  of  an  intention  to 
vary  the  previously  existing  limitations.^  The  decision  in  the  case 
of  Plowden  v.  Hyde  (6)  appears,  though  it  is  not  exactly  in  point, 
to  have  been  governed  by  the  same  principle.  But  I  am  unable  to 
find  any  thing  in  this  transaction  from  which  I  can  infer  that  tliese 
parties  intended  to  alter  the  course  of  descent.  It  is  absurd  to 
suppose  that  in  borrowing  the  small  sums  of  money  in  driblets, 
as  they  did,  they  ever  for  a  moment  contemplated  a  change 
*  739  in  the  ultimate  destination  of  the  *  property.  In  my  (pinion 
they  meant  nothing  more  than  that  there  should  be  a  power  of 
redemption  in  those  persons  who  would  have  been  lawfully  entitled 
to  redeem. 

Another  point  was  made  in  this  case,  which  for  some  time  made 
an  impression  on  my  mind  ;  I  allude  to  the  point  suggested  by  the 
Lord  Justice  Knight  Bruce.  The  suggestion  was,  that  the  settle- 
ment of  the  Ist  July,  1817,  might  not  have  been  made  for  valuable 
consideration ;  that  by  the  deed  of  the  30th  June,  1817,  W.  Rees 
had  become  the  absolute  owner  of  the  estate,  and  that  the  deed  of 
the  1st  July  was  voluntary,  and  therefore  void  as  against  the 
defendants  claiming  as  purchasers  for  value ;   that  would  have 

(a)  2  S.  &  S.  403.  (&)  2  De  G.,  M.  &  G.  684. 

*  See  Heather  v.  O'Neil,  2  De  G.  &  J.  899,  409. 
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been  a  fatal  objection  if  established,  but  in  my  opinion  it  is  clear 
to  demonstration  on  the  face  of  the  three  deeds  of  June  and  July, 
1817,  that  W.  Rees  the  son  was  not  a  volunteer,  but  was  a  pur- 
chaser for  value!  Although  primd  facie  he  was  a  volunteer,  yet 
when  the  three  deeds  are  strictly  looked  at  it  is  manifest  that  they 
formed  but  one  transaction  ;  that  although,  for  punctum  temporiSj 
W.  Rees  the  father  might  appear  to  have  been  the  absolute  owner, 
yet  that  Anne  Rees  the  mother,  who  before  the  deed  of  the  30th 
June,  1817,  had  a  joint  power  of  revocation  with  him,  refused  to 
concur  in  raising  more  money  upon  any  other  term  than  that  the 
estate  should  be  resettled  in  conformity  with  her  wishes  upon  her 
son.  How  is  that  made  out  ?  The  effect  of  the  deed  of  the  30th 
June,  1817,  was  to  vest  the  estate  in  the  husband  in  fee.  The 
very  next  day  he  resettled  it  by  appointinent  to  such  uses  as  he 
and  his  wife  should  jointly  appoint,  and  in  default  of  appointment 
the  ultimate  remainder  was  to  the  son  in  fee ;  and  on  the  day 
after,  namely,  on  the  2d  July,  the  husband  and  wife  executed  their 
joint  power  by  mortgaging  the  estate  for  a  term  of  years. 
There  is  also  this  peculiarity  *  in  looking  at  these  deeds,  —  *  740 
that  the  mortgage-deed  of  the  2d  July  is  altered  and  inter- 
lined in  many  more  respects  than  is  ordinarily  the  case  in  such 
instruments  ;  if  it  had  been  in  conformity  with  tlie  first  deed  of 
the  30th  June  none  of  these  alterations  and  interlineations  would 
have  appeared,  and  although  there  are  these  alterations  in  the  deed 
of  2d  July  there  is  no  alteration  in  that  of  the  30th  Juno.  It -is 
also  to  be  observed  that  the  intermediate  deed  of  the  1st  July, 
whereby  W.  Rees  resettled  the  estate  giving  a  joint  power  of  ap- 
pointment to  himself  and  his  wife  is  hurriedly  prepared,  and  is 
executed  on  a  mere  piece  of  paper.  The  wife  may  very  naturally 
have  said  to  her  husband,  ^'  I  will  not  assist  you  in  borrowing 
money  unless  you  consent  to  make  a  provision  for  our  son."  The 
deeds  of  the  30th  June  and  2d  July  being  both  already  engrossed, 
it  would  have  been  expensive  to  have  had  new  deeds  ;  the  parties 
accordingly  had  recourse  to  the  expedient  of  framing  the  inter- 
mediate deed  on  the  piece  of  paper  which  they  got  duly  stamped, 
and  tlien  they  altered  the  deed  of  the  2d  July  as  they  desired.  • 
That  being  so,  I  come  to  the  irresistible  conclusion  that  these 
three  deeds  formed  all  one  transaction.  I  do  not  know  whether  I 
should  not  have  come  to  the  same  conclusion  even  if  these  facts 
did  not  appear,  but  under  the  circumstances  and  for  the  reasons 
VOL.  m.  87  [  677  ] 


*  740  CASES  IN  CHANCERY. 

I  have  already  stated,  I  am  clearly  of  opinion  that  W.  Bees  the 
son  was  not  a  volunteer,  and  therefore  that  the  bill  ought  not  to 
have  been  dismissed.  The  defendants  must  pay  so  much  of  the 
costs  as  has  been  occasioned  by  their  disputing  the'title  to  redeem. 

The  Lords  Justices  concurred,  the  Lord  Justice  Knight  Bruce 
observing  with  reference  to  the  case  of  Bamett  v.  Wilson^  (a)  that 
whether  that  case  had  been  correctly  or  incorrectly  de- 
*  741    cided  it  was  perfectly  consistent  *  with  the  decision  pro- 
nounced on  the  present  appeal* 

February  11. 

The  registrar  having  prepared  the  minutes  of  the  order  as  in  a 
common  redemption  suit  where  the  mortgagee  has  been  in  posses- 
sion, the  cause  was  at  the  instance  of  the  defendants  directed  to 
be  set  down  to  be  spoken  to  upon  the  minutes. 

It  was  then  contended,  upon  behalf  of  the  defendants,  that  as 
their  testator  (Williams)  had  become,  under  the  conveyance  of 
1845,  the  purchaser  of  at  least  the  life-estate  of  William  Rees,  they 
were  not  during  the  existence  of  that  estate  liable  to  account  as 
mortgagees  in  possession.  And  it  was  so  decided  by  their  Lord- 
ships. \ 

Tenant  for  life  with  an  ab;solute  power  of  appointment,  bound  to  keep  down  the 
interest  on  charges  created  by  himself. 

It  was  further  contended  on  behalf  of  the  defendants,  that  the 
life-estates  of  William  Rees  and  Anne  his  wife,  being  preceded  by 
an  absolute  power  of  appointment,  by  the  exercise  of  which  they 
might  have  made  the  estate  their  own  and  defeated  the  remainder 
man,  they  were  not  to  be  treated  as  mere  tenants  for  life ;  but 
that  any  interest  which  had  fallen  into  arrear  during  their  joint 
lives,  and  had  been  paid  off  by  Williams,  ought  to  be  allowed  to  be 
a  charge  upon  the  inheritance,  on  the  same  principle  tliat  an  adult 
tenant  in  tail  is  not  bound  to  keep  down  the  interest  because  he 
can  make  the  estate  his  own  and  '^  the  remainder-man  is  at  his 
mercy."  (&)    They  submitted  that  the    decree  in  this  respect 

(a)  2  Y.  &  C.  C.  C.  407. 

(6)  See  Burges  c.  Mawbey,  T.  &  R.  167 ;  pp.  176  and  176. 
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should  be  similar  to  that  in  Ruscombe  v.  Hare^  (a)  but  their  Lord- 
ships held  that  William  Rees  was  a  mere  tenant  for  life,  and 
therefore  bound  to  keep  down  the  interest,  and  that  the  arrears 
paid  by  Williams  could  not  be  charged  upon  the  inheritance.^ 


In  the  Matter  of  TRUSTY  COLLEGE,  CAMBRIDGE.    •  742 
Ex  parte  the  REVEREND  JOSHUA  EDLESTON. 

1854.    Februaiy  18,  19.    March  4.    Before  the  Lord  Chancellor  Lord 

CraK  WORTH. 

The  regius  professorships  of  divinit7,  Greek,  and  Hebrew  were  founded  and 
endowed  in  the  University  of  Cambridge  by  King  Henry  YIII.  antecedently 
to  the  foundation  of  Trinity  College,  and  the  lands  on  which  the  endowment 
was  charged  were  afterwards  granted  to  the  college,  which  thenceforward 
became  bound  to  pay  the  stipends  of  the  three  professors.  By  the  41st  of  the 
statutes  granted  by  Elizabeth  to  the  college,  it  was  provided  that  any  fellow 
of  Trinity  College,  pn  being  elected  to  any  one  of  the  professorships,  '*  Socii 
nomen  solum  teneaiJ"  By  letters-patent  of  Charles  H.,  this  disabling  pro- 
vision was  annulled,  so  far  at  least  as  related  to  the  Greek  and  Hebrew 
professorships.  By  the  Act  8  &  4  Yict.  c.  113,  the  canonry  of  Ely  was 
annexed  to  the  regius  professorship  of  Greek ;  and  in  1844,  her  Majesty,  by 
letters-patent  and  at  the  instance  of  Trinity  College,  granted  a  new  code  of 
statutes  to  the  college,  which,  after  reciting  the  statutes  given  to  the  college 
by  Elizabeth,  but  not  adverting  by  name  to  the  letters-patent  of  Charles  H., 
revoked  *'  all  statutes,  ordinances,  and  decrees  made  and  given  for  the  gov- 
ernment of  the  college ; "  and  among  the  new  statutes  the  41st  of  Eliz.  was 
re-enacted  in  the  same  terms.  Li  1853,  one  of  the  junior  fellows  of  the 
college  accepted  the  office  otregitu  professor  of  Greek,  and  was  subsequently 
elected  a  senior  fellow :  Held,  that,  by  the  acceptance  of  the  office  of  regiua 
professor,  he  ceased  to  be  a  fellow,  except  in  name  only,  and  that  his  election 
as  a  senior  fellow  was  void. 

This  case  came  before  the  Lord  Chancellor;  acting  on  behalf  of 
her  Majesty  as  visitor  of  Trinity  College,  in  the  University  of 
Cambridge,  upon  the  petition  of  the  Rev.  Joshua  Edleston,  one 
of  the  junior  fellows  of  the  college. 

The  petition  stated  that  the  college  was  founded  and  incorpo- 

(a)  2  Bli.  N.  S.  192. 
^  See  Kensington  o.  Boayerie»  7  De  G.,  M.  &  G.  134. 
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rated  by  King  Henry  the  Eighth,  by  the  name  of  "  The  Master, 
Fellows,  and  Scholars  of  the  College  of  the  Holy  and  undivided 
Trinity,  within  the  Town  and  University  of  Cambridge,  of  King 
Henry  the  Eighth's  foundation,'*  by  his  letters-patent,  bearing  date 
at  Westminster,  the  19th  day  of  December,  in  the  thirty-eighth 
year  of  his  reign  ;  that  her  Majesty  the  Queen  was  visitor 

*  743    *  of  the  college  ;  that  Queen  Elizabeth,  in  the  second  year 

of  her  reign,  gave  to  the  college  a  body  of  statutes  for  the 
government  of  the  same ;  that  the  first  chapter  of  such  statutes 
(which  specified  the  members  of  the  college)  contained  the  fol- 
lowing passage :  "  Sint  tres  publici  Lectores  pro  Theologi&,  lin- 
guS.  Hebraic^,  et  6r83c&,  qui  in  publicis-  Scholis  Academie 
legant ; "  that  the  41st  chapter  of  the  statutes  (which  was  entitled 
"  De  officio  trium  Lectorum  publicorum,  qui  in  Scholis  Academis 
prselegunt,  quorum  uiius  Theologiam,  alter  linguam  Hebraicam, 
tertius  Graecam  docet")  prescribed  the  duties  of  the  said  pro- 
fessors, the  mode  of  their  election  and  admittance,  and  contained 
the  following  passage :  "  Quod  si  Socius  Collegii  Sanct®  et  Indi- 
vidusB  Trinitatis  prasdicti  ad  aliquem  locum  prasdictorum  Lectorum 
electus  sit,  cum  primum  admissus  fuerit,  deinceps  Socii  nomen 
solum  teneat,  et  si  unus  sit  ex  numero  Octo  Seniorum  seniori- 
tatem  illam  quoque  cubiculum  suum  et  Sisatorem  habeat ;  com- 
meatu  vero  stipendio  et  liberatura  socio  debitis  toto  illo  tempore 
quo  illud  legendi  munus  obit  penitus  careat.  Casterum  si  legendi 
munus  deposuerit  tum  sodalitium  ut  antea  cum  omnibus  commodi- 
tatibus  habeat." 

The  petition  stated  that  divers  of  the  sovereigns  of  this  realm 
had,  at  the  request  of  the  college,  from  time  to  time  issued  their 
royal  letters-patent,  directing  certain  changes  in  the  said  statutes 
of  Queen  Elizabeth  ;  and  that  his  Majesty  King  Charles  the  Second 
issued  his  letters-patent,  dated  the  8th  day  of  April,  in  the  thir- 
teenth year  of  his  reign,  which  after  reciting  the  fact  that  the 
stipends  of  the  professors,  though  formerly  ample,  were  then,  hav- 
ing regard  to  the  change  in  the  value  of  money,  insufficient, 
proceeded  :  "  Nos  igitur  hominum  Academicorum  praesertim  pub- 
licorum in    Academic   professorum   coumiodis  prospicere 

*  744    cupientes  ex  *  supremS,  iiostrsL  regifi.  potestate  certfi  scientii 

et  mero  motu  dictas  clausulas  seu  sententias  superius  a 
nobis  recensitas  annuUamus  et  cassamus  in  quantum  concemunt 
prsescriptum  ilium  numerum  lectionum  et  sodalitii  amissionem. 
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Et  quo  squior  sit  inter  mercedem  et  laborem  proportio  statuimus 
quod  Socius  dicti  nostri  Gollegli  si  electus  sit  ad  locum  Lectorum 
Linguffi  Hebraicffi  vel  Grascffi  (nam  Theologi®  Professorem  excipi- 
mus  propter  annexum  satis  opimum  Sacerdotium)  non  tenebitur 
ex  hoc  tempore  sodalitium  suum  deponere  sed  eo  gaudebit  cum 
omnibus  suis  emolumentis  et  nominatim  Isaaco  Barrow  Linguae 
Grfficas  Lectori  publico  jam  constituto  licebit  Socii  locum  tenere 
eoque  cum  omnibus  suis  privilegiis  et  emolumentis  gaudere  et  frui." 

The  petition  then  stated  that,  by  the  Act  3  &  4  Yict.  c.  113, 
§  12,  a  canonrj  in  the  Cathedral  Church  of  Ely  was,  from  and  after 
the  same  should  become  vacant,  permanently  annexed  to  the 
reffius  professorship  of  Greek  in  the  said  university  ;  and  the  said 
canonry  falling  vacant  in  or  about  the  month  of  November,  1849, 
the  Bev.  James  Scholefield,  M.A.,  then  regius  Professor  of  Greek 
in  the  said  University,  was  then,  or  shortly  afterwards,  instituted 
to  the  said  canonry,  which  was  about  the  annual  value  of  600/. 

The  petition  then  stated  that  her  Majesty  Queen  Victoria  was 
graciously  pleased  to  give  a  new  code  of  statutes  to  the  said  col- 
lege by  her  royal  letters-patent,  bearing  date  at  Westminster,  the 
24th  February,  in  the  seventh  year  of  her  reign,  and  which,  after 
reciting  the  statutes  given  to  the  said  college  by  Queen  Elizabeth, 
and  that  the  master,  fellows,  and  scholars  of  the  college  had,  by 
their  petition,  under  the  common  seal  of  the  college,  to  her  present 
Majesty  humbly  represented  that  they  were  of  opinion  that 
several  of  the  *  statutes  as  then  existing  were  impossible  or  *  745 
hurtful  to  be  observed,  or  otherwise  needed  some  change,  in 
order  to  the  securing  of  the  good  administration  of  the  college ; 
and  that  they  had  given  their  best  care  and  attention  to  a  revision 
of  the  said  statutes,  omitting  and  taking  out  of  the  same  those 
things  which  seemed  to  be  inconvenient  to  be  observed,  and  chang- 
ing where  need  was  the  provisions  of  the  statutes,  in  order  to  ren- 
der the  same  such  that,  by  the  careful  observance  thereof  the  college 
might  be  well  administered  ;  and  that  they  had  prayed  her  Majesty's 
royal  letters-patent  confirming  the  statutes  so  revised  and  altered, 
and  directing  that,  from  and  afler  the  acceptance  of  the  letters- 
patent,  the  statutes  of  the  college  so  revised,  altered,  and  confirmed, 
and  no  other,  should  be  of  force  and  authority  in  the  said  college,  — 
proceeded  as  follows :  "  We,  following  the  course  taken  by  our 
royal  predecessors,  and  being  desirous  to  promote  as  much  as  in 
ns  lies  the  peace,  good  government,  honour,  and  welfare  of  the  said 
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college,  and  in  order  to  render  the  statutes  of  the  said  college  such 
that,  by  the  careful  observance  thereof,  the  said  college  may  here- 
after be  well  administered,  and  may  to  the  latest  posterity  bring 
forth  abundant  fruit  of  piety  and  sound  learning,  which  we,  no 
less  than  our  said  royal  predecessors,  earnestly  desire,  have  thought 
good  to  send  these  our  royal  letters-patent.  And  we  do,  of  our 
especial  grace,  certain  knowledge,  and  mere  motion,  hereby  annul, 
rcToke,  and  make  Toid  all  statutes,  ordinances,  and  decrees  made 
and  given  for  the  government  of  the  said  college  and  the  respec- 
tive memliers  thereof  before  the  date  of  these  presents.  And  we 
having  also  taken  into  our  royal  consideration  the  new  body  of 
statutes  so  revised  and  altered  as  aforesaid,  and  having,  by  and 
with  the  advice  of  our  privy  council,  made  such  alterations 
*  746  and  amendments  therein  as  it  was  conceived  *  would  best 
answer  the  ends  proposed,  do  approve  of  the  said  statutes 
so  altered  and  amended  (which  statutes  are  contained  in  one  book 
written  upon  vellum  and  bound  up  in  leather,  and  entitled  *  Liber 
Statutorum  GoUegii  Sanctae  et  Individuss  Trinitatis  in  Academift 
Cantabrigienci,'  containing  ninety-one  pages,  and  beginning  with 
these  words,  *  Magister  CoUegii  unus  esto,*  and  ending  with  the 
following  words,  ('  in  perpetuum  sustententur  et  alantur,')  and 
have  signed  the  same  at  the  beginning  and  end  with  our  royal  sign- 
manual.  And  we  do  hereby  give,  grant,  ratify,  confirm,  and 
establish  the  said  book,  and  do  hereby  direct  that,  from  and  after 
the  entry  of  these  our  letters-patent  in  the  said  Book  of  Statutes, 
or  other  acceptance  thereof  by  the  master,  fellows,  and  scholars  of 
the  said  college,  all  and  every  the  statutes,  orders,  matters,  and 
things  contained  in  the  said  book,  and  no  other^  shall  be  of  force 
and  authority  in  the  said  college  for  the  future  government  tliereof, 
and  as  rules  of  good  manners  and  discipline  to  be  observed  by  the 
members  thereof  respectively,  whom  we  hereby  enjoin  and  strictly 
command  duly  to  observe  the  same.  And  our  will  and  pleastu^  is, 
that  the  said  Book  of  Statutes,  and  all  and  every  the  orders,  mat- 
ters, and  tilings  therein  contained,  shall  be  of  the  same  force, 
validity,  and  effect  as  if  they  were  fiiUy  and  particularly  recited, 
expressed,  and  contained  in  these  our  letters-patent." 

The  petition  then  stated  that  the  statutes  mentioned  in  her 

Majesty's  royal  letters  were,  very  shortly  afler  the  date  thereof, 

duly  accepted  by  the  master,  fellows,  and  scholars  of  the  college ; 

that  the  first  chapter  of  the  last-mentioned  statutes,  which  specified 
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the  members  of  the  college,  mentioned  the  professors  of  divinity, 
Hebrew,  and   Greek  in  the  same  terms  as  were  employed  in 
that  behalf   in   the   first   chapter    of    Queen  Elizabeth's 
*  statutes ;  and  that  the  41st  chapter  of  the  statutes  granted    *  747 
by  the  letters-patent  of  her  Majesty  was  in  precisely  the 
same  terms  as  ttie  41st  chapter  of  the  statutes  of  Queen  Elizabeth. 

Tlie  petition  then  stated  that,  on  the  27th  April,  1858,  the  Rev. 
W.  Hepworth  Thompson,  M.  A.,  then  one  of  the  fellows  of  the  col- 
lege, was  elected  regivs  professor  of  Greek  in  the  university,  and 
on  the  11th  June  following,  was,  at  his  own  request,  duly  sworn 
in  and  admitted  to  the  office  of  regivs  professor  of  Greek  by  the 
vice-master  of  the  college,  and  had  since  been  instituted  to  the 
canonry  in  the  Cathedral  Church  of  Ely,  and  that  he  now  held 
the  office  of  regvas  professor  of  Greek  in  the  university  and  the 
canonry  so  annexed  thereto. 

The  petition  submitted  tliat  the  said  W.  H.  Thompson,  upon  his 
admission  to  the  office  of  regius  professor  of  Greek  in  the  said  uni- 
versity, ceased  to  be  a  fellow  of  the  said  college.  The  petition 
then  stated  that  the  master  and  seniors  of  the  college,  who,  by  the 
last-mentioned  statutes,  were  the  governing  body  of  the  college, 
had,  however,  continued  to  treat  W.  H.  Thompson  as  an  actual 
fellow  of  the  college,  and  that  he  continued  to  receive  the  allow- 
ances and  payments  out  of  the  college  revenues  to  which  he  would 
be  entitled  if  he  had  not  been  elected  and  admitted  to  the  profes- 
sorship ;  that,  at  the  annual  election  of  fellows  in  October,  1853, 
at  which  all  vacant  fellowships  were  required  to  be  filled  up,  such 
vacant  fellowships  were  filled  up ;  but  that  W.  H.  Thompson's  fel- 
lowship was  not  included  in  the  number,  there  being  seven  fellow- 
ships vacant  independently  of  W.  H.  Thompson's  fellowship. 

The  petition  then  stated  that  the  eight  senior  fellows  *  of  *  748 
the  college  received  a  double  dividend,  and  the  eight  fellows 
next  to  them  in  seniority  also  received  a  larger  amount  than  the 
ordinary  dividend  of  tlie  fellows  below  them ;  that,  in  the  month 
of  November,  1853,  a  vacancy  occurred  in  the  number  of  senior 
fellows  of  the  college,  and  that,  on  the  26th  of  November,  1853, 
the  masters  and  seniors  of  the  college  elected  W.  H.  Thompson  as 
a  senior  of  the  college,  to  supply  the  vacancy  in  the  office,  and  that 
on  the  following  day  he  was  sworn  to  the  said  office ;  that,  in  con- 
sequence of  W.  H.  Thompson  being  allowed  by  the  master  and 
seniors  to  retain  his  fellowship,  the  petitioner,  who  was  then  seven- 
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teenth  fellow,  was  postponed  in  his  succession,  not  only  to  sncli 
increased  dividend,  but  to  college  livings,  to  which  the  fellows  suc- 
ceed according  to  their  standing  in  the  college,  and  to  other  advan- 
tages dependent  on  seniority  of  standing  in  the  college. 

The  petition  prayed  a  declaration  that  W.  H.  Thompson,  upon 
his  admission  to  the  office  of  regius  professor  of  Greek  in  the  uni- 
versity, ceased  to  be  a  fellow  of  the  college,  and  that  his  election 
and  admission  as  a  senior  fellow  of  the  college  was  irregular  and 
void. 

The  affidavit  of  the  Reverend  W.  H.  Thompson  stated  that, 
according  to  his  belief  the  letters-patent  of  Charles  the  Second 
were  not  issued  at  the  instance  or  request  of  Trinity  College ;  that 
a  letter-patent  accepted  by  the  university,  or  if  not  formally  ac- 
cepted, which  had  been  acted  upon  by  the  university,  had  the  same 
force  and  validity  as  a  statute  of  the  university ;  that  since  the  let- 
ters-patent of  Charles,  the  41st  statute  of  Elizabeth  had  never  been 
enforced  so  far  as  regarded  the  number  of  lectures  thereby 
*  749  prescribed,  or  the  removal  of  a  fellow  *  from  another  col- 
lege to  Trinity  College,  in  case  of  such  last>-mentioned  fellow 
having  been  elected  to  either  of  the  three  professorships ;  or  as 
regards  the  depriving  a  fellow  of  Trinity  College  of  his  emoluments 
in  consequence  of  his  election  to  either  of  the  professorships  of 
Hebrew  or  Oreek;  that  he  had  accepted  the  professorship  of 
Greek,  in  the  belief  that  it  would  only  be  compulsory  on  him  to 
perform  the  duties  prescribed  by  the  letters-patent  of  Charles,  and 
that  he  should  retain  the  emoluments  of  his  fellowship,  and  tiiat 
he  therefore  had  resigned  the  office  of  tutor,  the  net  emoluments 
of  which  exceeded  1200/.  per  annum. 

Prom  the  affidavit  of  the  Rev.  W.  Whewell,  it  appeared  that,  in 
1540,  King  Henry  the  Eighth  founded  five  public  lectureships; 
namely,  one  of  divinity,  one  of  Greek,  one  of  Hebrew,  one  of  civil 
law,  and  one  of  physic,  and  endowed  them  with  a  perpetual  stipend 
of  40Z.  each ;  that  ever  since  they  had  respectively  continued  to 
lecture  in  the  university  schools,  and  that  all  members  of  the  uni- 
versity had  an  equal  right  of  attending  the  lectures ;  that  Trinity 
College  was  founded  in  1546  ;  that  in  the  same  year  King  Henry 
the  Eighth  granted  divers  manors,  lands,  &c.,  to  Trinity  College, 
which  body  thereupon  undertook  to  defray  the  stipends  of  the  three 
regius  professors  of  divinity,  Greek,  and  Hebrew ;  that  statutes  for 
tlie  government  of  the  university  were  granted  by  Edward  the 
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Sixth  in  1549,  and  contained  provisions  respecting  the  lectures  on 
theology,  Greek,  and  Hebrew ;  that  statutes  for  the  goyernment  of 
Trinity  College,  based  on  the  preceding  statutes  of  Edward  the 
Sixth,  were  prepared  about  1554,  whereby  it  was  provided  that  the 
professorships  of  divinity,  Greek,  and  Hebrew  should  be  appointed 
not  by  the  Crown,  but  by  the  Vice-Chancellor  and  masters 
of  the  *  four  principal  colleges,  and  the  two  senior  fellows  of  *  750 
Trinity  College;  that  Queen  Elizabeth,  in  the  first  and 
twelfth  years  respectively  of  her  reign,  granted  a  body  of  statutes 
to  the  university,  containing  various  provisions  respecting  the  pub- 
lic lecturers  of  theology,  Greek,  and  Hebrew,  and  the  attendance 
of  members  of  the  university  at  their  lectures ;  that  in  the  second 
year  of  her  reign  a  body  of  statutes  was  granted  to  Trinity  College 
which  were  accepted,  and  have  been  acted  upon  with  certain  excep- 
tions ever  since  up  to  the  year  1844;  that  the  letters-patent  of 
Charles  the  Second  were  not  issued  at  the  request  of  Trinity  Col- 
lege ;  that  there  was  on  the  back  of  such  letters-patent  the  follow- 
ing indorsement :  "  A  patent  granted  unto  the  divinity,  Hebrew,  and 
Greek  lecturers  in  the  university.  —  Hastings."  That,  after  the 
issue  of  the  letters-patent  of  Charles  the  Second,  they  were  acqui- 
esced in  and  acted  upon  by  all  persons  to  whom  the  same  referred, 
and  that  divers  fellows  of  Trinity  College  had  subsequently  been 
elected  and  admitted  to  the  professorships,  and  continued  to  re- 
ceive the  livery  and  stipend,  and  all  other  emoluments  receivable 
in  right  of  the  fellowship. 

The  affidavit  stated  that,  in  the  year  1843,  the  master  and 
seniors  of  Trinity  College  prepared  a  draft  of  statutes  for  the 
government  of  the  college,  and  founded  on  the  statutes  of  Queen 
Elizabeth,  and  preserving  the  order  and  greater  part  of  the  provi- 
sions thereof,  but  embodying  therein  certain  alterations  and 
amendments  made  from  time  to  time  by  letters-patent  granted  by 
the  Crown  at  the  prayer  of  the  college,  and  proceeded :  "  I,  arid 
the  eight  seniors  for  the  time  being,  did  not  alter  the  41st  chapter, 
as  contained  in  the  statutes  of  Queen  Elizabeth,  by  consolidating 
therewith  the  provisions  of  the  letters-patent  of  King 
Charles  the  *  Second,  because  we  conceived  that  application  *  751 
for  such  a  revised  and  amended  statute  ought  not  to  be 
made  to  the  Crown  by  the  college  alone,  without  the  concurrence 
of  the  university,  and  because  we  considered  that  the  consent  of 
the  university  to  make  a  joint  application  for  such  revised  statute 
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could  not  be  obtained  without  great  delay ;  a  belief  justified  by  the 
fact,  that  the  draft  of  a  revised  body  of  statutes  for  the  university, 
though  it  has  been  for  several  years  under  the  consideration  of  the 
university,  has  not  yet  been  presented  to  the  Crown  for  its  appro- 
bation and  consent.  In  the  draft  so  prepared  by  me  and  the 
seniors,  no  alteration  whatever  was  made  in  the  said  41st  chapter 
of  the  statutes ;  and  it  was  not  my  intention,  nor  as  I  believe  the 
intention  of  the  senior  fellows  of  the  college,  for  the  time  then 
being,  to  make  or  to  attempt  to  make  any  change  whatever,  in  the 
emoluments,  duties,  or  situation  of  the  three  public  lecturers,  as 
regulated  by  the  41st  chapter,  taken  in  conjunction  with  and  modi- 
fied by  the  letters-patent  of  Charles  the  Second  ;  and  on  the  con- 
trary it  was  my  intention,  and  as  I  believe  the  intention  of  the 
eight  senior  fellows,  for  the  time  being,  of  the  college  (with  all  of 
whom  I  had  frequent  communications,  respecting  the  preparation 
of  the  draft,  in  preparing  the  same  in  the  terms  which  were  ulti- 
mately adopted  and  ratified  by  her  present  Majesty),  to  leave 
entirely  unchanged  and  without  any  variation  whatever,  all  the 
emoluments,  rights,  advantages,  as  well  as  the  duties  secured  to  or 
imposed  upon  the  three  public  lecturers  by  the  41st  chapter  as 
modified  by  the  letters-patent  of  Charles  the  Second.  And  we  did 
not,  either  in  consequence  of  two  canonries  of  the  CaUiedral 
Church  of  Ely,  by  the  Act  passed  in  the  fourth  year  of  her  present 
Majesty,  intituled  *  An  Act  to  carry  into  effect,  with  certain 
*  752  modifications,  the  report  of  the  commissioners  *  of  ecclesi- 
astical duties  and  revenues,'  having  been  directed  to  be 
annexed  and  united  to  the  reffitts  professorships  of  Hebrew  and 
Greek,  or  for  any  other  reason  whatever,  intend  to  deprive  any 
fellow  of  Trinity  College,  who  might  thereafter  be  appointed  regiui 
professor  of  Greek  or  Hebrew,  of  his  right  under  the  letters-patent 
of  Charles  the  Second,  to  retain  the  emoluments  and  advantages 
of  his  fellowship  or  in  any  other  way  to  alter  or  affect  the  rights 
or  duties  of  the  three  regiua  professors  of  divinity,  Greek,  and 
Hebrew,  or  any  of  them  ;  and  at  the  time  when  the  draft  contain- 
ing the  41st  chapter  unaltered  was  agreed  to  by  myself  and  the 
eight  seniors,  and  at  the  time  when  the  revised  statutes  (granted 
and  ratified  by  the  letters-patent  of  her  present  Majesty)  were 
received  and  accepted  by  us,  I  conceived  that  the  words  ^pa^e 
nostra  charissimo,^  being  retained  in  the  statute  immediately  after 
the  words  '  Eege  Henrico  OctavOy^  and  the  provisions  of  the  same 
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statute,  without  the  modifications  introduced  by  the  letters-patent 
of  King  Charles  the  Second,  being  in  many  respects  burdensome, 
unsuitable,  and  eyen  absurd  if  applied  to  the  present  time,  it 
would  evidently  be  the  intention  of  the  letters-patent  of  her  pres- 
ent Majesty,  not  to  re-enact  the  41st  chapter  as  of  the  present 
time,  but  to  retain  it  merely  as  modified  by.  the  subsequent  letters- 
patent  of  Charles  the  Second,  which  I  then  believed  and  still 
believe  to  be  equivalent  to  a  statute  of  the  University  of  Cam- 
bridge, and  not  to  be  a  statute  or  ordinance  for  the  government  of 
Trinity  College  only  and  therefore  irrevocable,  without  the  consent 
of  the  university.  And  I,  and,  as  I  believe,  the  seniors,  retained 
the  words  ^  patre  nostro  charissimo '  intentionally  in  the  draft,  in 
order  to  mark  more  strongly  that  the  said  statute  was  to  be  con- 
sidered as  taking  effect  from  the  time  when  it  was  originally 
*  granted,  and  was  subject  to  the  alterations  made  by  the  *  758 
letters-patent.  I  believe  that  if  all  the  provisions  of  the 
4l8t  chapter,  unmodified  by  such  letters-patent,  were  strictly  en- 
forced, it  would  not  be  possible  to  find  duly  qualified  persons  who 
would  accept  the  ofiice  of  regius  professor  of  Greek,  or  Hebrew, 
or  even  divinity.  I  and  the  eight  senior  fellows  of  the  college  for 
the  time  being,  taking  into  consideration  the  facts  I  have  stated 
with  respect  to  the  grant  of  the  body  of  statutes  by  her  present 
Majesty,  and  the  power  conferred  upon  us  to  interpret  the  statutes 
by  the  46th  chapter  thereof,  decided,  shortly  after  the  Rev.  W.  H. 
Thompson  was  elected  and  admitted  regivs  professor  of  Greek, 
that  his  fellowship  had  not  thereby  become  vacant,  and  subse- 
quently he  was  reckoned  as  entitled  to  the  same  dividend  or  share 
of  the  surplus  revenues  of  the  college,  and  all  the  usual  emolu- 
ments and  advantages  of  a  fellow  of  the  college,  as  if  he  had  not 
been  elected  and  admitted  such  reffius  professor." 

The  41st  statute  of  Elizabeth  contained  the  following  passage : 
'^Hujus  statuti  unum  exemplar  sit  inter  statuta  dicti  CoUegii, 
et  alterum  in  libro  de  statutis  Academism  descriptum."  The  let- 
ters-patent of  Charles  the  Second  were  not  embodied  in  the  statutes 
either  of  Trinity  College  or  of  the  University.  Dr.  Perne  was  the 
Yice-Chancellor  and  also  Master  of  Trinity  at  the  time  when  the 
letters-patent  were  granted ;  and  (whether  owing  to  that  circum- 
stance or  otherwise  it  did  not  appear)  the  letters-patent  themselves 
were  preserved  in  the  college  treasury. 

Various  portions  of  the  statutes  of  Elizabeth  were  commented 

[587] 


*  758  CASES  IN  GHANCEBY. 

upon  in  the  course  of  the  argument ;  but  as  the  particular  passages 
which  have  most  bearing  on  the  question  are  cited  in  tbe 
*754   judgment,  it  has  been  deemed  *  unnecessary  to  make  any 
further  allusion  to  them  either  in  the  statement  or  argu- 
ment. 

Mr.  Bolt  and  Mr.  Denisonj  in  support  of  the  petition.  —  Any 
statute  affecting  to  deal  with  the  constitution  of  a  college  must  be 
assumed  to  be  a  college  statute ;  but  we  submit,  that  whether  the 
letters-patent  of  Charles  be  regarded  as  a  college  statute  or  not, 
the  same  result  will  follow ;  in  the  former  case  cadet  qiuestioj  and 
in  the  latter  they  must  be  held  to  be  repealed,  at  least  so  far  as 
they  were  binding  on  the  college.  It  surely  is  not  incompetent 
for  one  corporation,  though  subject  jointly  with  another  to  certain 
rules,  to  make  by-laws  the  effect  of  which  will  be  binding  on  itself: 
thus,  for  instance,  while  there  is  nothing  to  prevent  a  member  of 
St.  John's  being  a  fellow  of  Trinity,  yet  Trinity  might  make  rules 
and  by-laws  which  would  have  the  effect  of  excluding  a  member 
of  St.  John's  from  holding  the  fellowship  and  continuing  a  mem- 
ber of  St.  John's.  In  the  present  instance,  the  respondent  clearly 
and  voluntarily  accepted  the  office  long  after  tlie  passing  of  the 
Act  3  &  4  Vict.  c.  113,  and  he  cannot  be  heard  to  say  that  he 
is  not  bound,  and  that  the  canonry  has  been  forced  upon  him. 
The  more  fact  that  the  recent  statutes  granted  by  her  Majesty 
were  accepted  by  the  Master  in  a  different  sense  than  that  which 
their  language  plainly  imports  cannot  alter  their  effect. 

Mr.  J.  Baily  and  Mr.  De  Qex,  for  the  respondent,  the  Reverend 
W.  H.  Thompson.  —  It  is  clear  that  the  professorships  were  uni- 
versity offices,  involving  the  discharge  of  duties  to  the  university 
at  large,  and  open  to  the  competition  of  all  the  colleges,  and  in 
existence  previously  to  the  foundation  of  Trinity  College ;  the 
professors  were  appointed  not  by  Trinity  College  alone,  but 
•  755    by  the  whole  university ;  the  *  stipends  for  these  professor- 
ships were  in  the  first  instance  provided  by  the  Crown ;  and 
though  tlie  payment  was  subsequently  made  by  the  college,  yet  it 
was  only  because  the  lands  originally  chargeable  with  such  stipends 
were  granted  to  them  by  the  Crown.     The  statutes  of  Elizabeth, 
as  well  as  the  letters-patent  of  Charles,  were  clearly  university 
statutes ;  a  copy  of  the  former  was  expressly  directed  to  be  kept 
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in  the  archives  of  the  university,  and  the  latter  was  specially  in- 
dorsed as  granted  to  the  lecturers  in  the  university ;  they  were 
neither  of  them  addressed  to  Trinity  College  alone,  but  to  every 
one  who  was  or  could  be  interested.  We  submit  that  the  letters- 
patent  of  her  Majesty  are  only  applicable  to  the  repeal  of  the 
statutes,  ordinances,  and  decrees  for  the  government  of  the  col- 
lege, and  it  was  altogether  without  the  scope  of  the  college's 
authority  to  deal  with  the  letters-patent  of  Charles,  affecting  as 
they  did  university  offices.  The  petition  prays  a  declaration  that 
Mr.  Thompson  ceased  to  be  a  fellow  on  his  acceptance  of  the  pro- 
fessorship, that  certainly  cannot  be  granted,  as  the  41st  statute 
especially  contemplates  the  resumption  of  the  fellowship  with  all 
its  entioluments  on  vacating  the  professorship ;  and,  inasmuch  as 
the  clause  as  to  the  retention  of  the  name  only  of  a  fellow  does 
not  expressly  point  at  a  loss  of  seniority,  or  to  a  forfeiture  of  the 
surplus  dividends,  it  ought  not  by  implication  to  receive  such  a 
construction. 

Mr.  Maltns  and  Mr.  Birkbecky  for  Trinity  College.  —  The  can* 
onry  not  having  in  fact  been  added  to  the  professorship  for  a 
period  of  upwards  of  nine  years  after  the  passing  of  the  Act  8  & 
4  Vict.  c.  113,  had  the  incumbent  of  the  canonry  lived  for  ninety 
years,  it  follows,  according  to  the  construction  of  the  petitioner, 
that  the  professorship  of  Greek  would  have  had  no  other 
*  emoluments  in  respect  of  that  professorship  than  40/.  a  *  756 
year  during  the  whole  period  of  the  then  existing  incum- 
bency. The  petitioner  took  his  fellowship  subject  to  those  above 
him  obtaining  the  regius  professorship  of  Greek,  and  while  the 
letters-patent  of  Charles  were  in  existence,  how  can  he  under 
these  circumstances  and  in  this  form  of  proceeding  be  heard  to 
complain?  In  the  46th  statute  is  the  following  clause:  ^^Si 
quid  ambigui  in  his  statutis  reperiatur  id  judicio  Magistri  et  ma- 
joris  partis  octo  Seniorum  semper  dirimatur."  It  follows,  there- 
fore, that  the  interpretation  put  on  these  statutes  by  the  master 
and  senior  fellows,  acting  on  their  honest  apprehension,  must  be 
assumed  to  be  correct;  nor  indeed  would  their  decision,  under 
such  circumstances,  be  disturbed  by  any  visitor.  Caae  of  QueerCs 
College,  (a)  The  41st  chapter  of  the  statutes  of  Elizabeth  being 
re-enacted,  only  takes  its  place  from  the  time  of  Elizabeth,  and 

(a)  Jacob,  1 ;  see  p.  37. 
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leaves  the  letters-patent  of  Charles  unaffected.  Shipman  t.  JBen- 
6e«t,  (a)  Williams  v.  Rougheedge^  (li)  Bayly  v.  Murin,  (<?)  On 
an  analogous  principle,  where  a  will  has  been  revoked  by  one 
codicil  and  re-executed  bj  another,  the  latter  has  not  the  effect 
of  repealing  the  revoking  codicil. 

Mr,  Holtj  in  reply,  waived  so  much  of  the  prayer  of  the  petition 
as  sought  a  declaration  that  the  respondent  ceased  to  be  a  fellow 
on  acceptance  of  the  professorship,  and  asked  a  declaration  that 
in  that  event  he  ceased  to  be  a  fellow  except  in  name  only,  and, 
as  a  consequence,  that  he  should  be  excluded  from  the  seniority 
or  perception  of  any  share  in  the  revenues  of  the  college.    He 

submitted  that  neither  the  mode  of  electing  the  professors, 
*  757    nor  the  fact  of  the  professors  having  duties  *  to  discharge 

to  the  university,  constituted  them  officers  of  the  univer- 
sity; and  that  as  to  the  professorships  being  open  to  members 
of  all  colleges,  this  was  common  ground,  though,  if  a  fellow  of 
another  college  were  elected  professor,  the  petitioner's  contention 
would  be  most  reasonable.  He  also  submitted  that  tiiere  was  no 
evidence  whatever  that  the  statutes  of  Elizabeth  or  Charles  were 
entered  as  university  statutes  in  the  books  of  the  university. 

The  Lord  Chancellor.  —  Though  this  is  a  very  important 
case,  it  lies  in  a  narrow  compass ;  from  the  time  it  has  occupied 
in  argument,  I  have  been  able  to  turn  the  matter  over  in  my  mind, 
and  feel  competent  and  warranted  to  deal  with  the  question  now, 
and  I  may  here  observe  tliat  it  is  a  question  on  which  I  entertain 
no  doubt  whatever.  It  comes  before  me  as  called  on  to  advise  her 
Majesty  on  a  petition  presented  by  one  of  the  fellows  of  Trinity 
College,  praying  a  declaration  that  Mr.  Thompson  upon  his  admis- 
sion to  the  office  of  regius  professor  ceased  to  be  a  fellow  of  the 
college,  and  that  his  election  and  admission  to  be  senior  fellow 
was  void.  Under  no  circumstances  could  the  application  to  that 
extent  be  just ;  but  that  can  be  corrected  by  introducing  the  words 
of  the  41st  chapter  of  the  statutes  of  Elizabeth.  It  is  clear  that, 
looking  at  the  college  statutes  of  1844,  which  in  terms  embodied 
tliat  41st  chapter,  if  we  are  to  lie  guided  by  them,  the  petitioner 
is  right  in  his  contention,  and  that  Mr.  Thompson  by  his  accept- 
ance of  the  regins  professorship  became  '*'  Soeius  nomine  tantum." 

(a)  4  Term  R.  109 ;  see  p.  114.        (6)  2  Burr.  747.        (c)  Vent.  244. 
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The  only  question  is  as  to  whether  these  statutes  exclusively 
regulate  the  rights  of  the  parties.  There  can  be  no  doubt 
but  that  the  Crown  being  visitor  of  Trinity  *  College,  the  *  768 
college  might  by  surrender  of  its  statutes  or  charter  obtain 
new  statutes,  subject  to  any  trust  that  might  be  engrafted  on  them. 
The  college  did  that  in  1844,  and  new  statutes  were  granted. 
By  those  statutes  Mr.  Thompson,  being  elected  Greek  professor, 
would  cease  to  be  a  fellow  except  in  name  only.  Have  those 
statutes  that  effect  or  not  ?  It  is  said  they  have  not,  for  these 
reasons.  The  origin  of  the  professorship  was  in  the  time  of  Henry 
the  Eighth,  who  founded  five  professorships  at  Oxford  and  five  at 
Cambridge.  With  three  only  of  the  latter  have  we  any  thing  to 
do  ;  namely,  the  professors  of  Greek,  Hebrew,  and  divinity.  Cer- 
tain property  belonging  to  the  Crown  from  the  Abbey  of  West- 
minster was  charged  vrith  the  expense  of  maintaining  these 
professorships ;  and  afterwards  the  stipulation  was,  that  Trinity 
College,  the  property  having  been  made  over  to  them,  should  pay 
40/.  a  year  as  a  stipend  to  each  of  these  three  professors. 

So  the  matter  stood  until  the  reign  of  Elizabeth,  when  a  new 
body  of  statutes  was  granted,  which,  subject  to  the  exception  to 
which  I  shall  advert,  have  governed  the  college  down  to  a  recent 
period,  and  in  those  statutes  was  a  regulation  as  to  electing  the 
professors,  and  the  payment  of  a  stipend  of  401.  a  year  out  of  the 
college  revenues.  It  was  made  part  of  that  regulation,  the  elec- 
tion not  being  by  the  college,  but  by  the  master  and  two  senior 
fellows,  joined  with  the  Vice-Chancellor,  and  three  other  func- 
tionaries of  the  university  (that  is,  three  electors  in  the  college, 
and  four  out  of  the  college),  that  if  any  fellow  should  be  elected  to 
any  one  of  the  professorships,  he  should  cease  to  be  a  fellow, :  he 
was  to  retain  the  name  only ;  if  he  ceased  from  any  cause  to  be  a 
professor,  he  was  to  be  restored  to  his  rights  of  fellow ;  if  he 
was  a  senior  fellow,  he  was  to  cease  to  be  so  except 
*in  name,  retaining,  however,  some  small  advantages, —  *759 
the  right  of  having  a  sizar  as  an  attendant,  and  his  cham- 
bers, cubicvlum.  K,  then,  Mr.  Thompson  had  lived  in  the  reign 
of  Queen  Elizabeth  and  not  in  the  reign  of  Queen  Victoria,  he 
would  have  lost  his  fellowship  and  would  have  had  his  402.  a  year. 
Why  is  that  not  to  be  so  now  ?  for  the  41st  chapter  of  the  present 
statutes  contains  the  same  words  as  that  of  Elizabeth,  retaining  even 
inaccuracies,  such  as  speaking  of  Henry  ihe  Eighth  as  ''  our  late 
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father,"  though  the  person  speaking  is  her  present  Majesty.  What 
is  said,  however,  in  answer  is,  that  between  the  statutes  of  Eliza- 
beth and  those  of  Victoria  there  were  granted  letters-patent  by 
Charles  the  Second,  which  altered  the  then  existing  regulations, 
and  made  certain  provisions  for  the  benefit,  not  of  Trinity  College 
alone,  but  of  the  whole  university ;  and  that  no  statute  ordained 
for  the  government  of  the  college  can  affect  the  rights  of  the  uni- 
versity. Let  us  see  how  this  is.  I  assume  it  to  be  clear,  that  by 
the  statutes  of  Elizabeth,  Mr.  Thompson  would  have  lost  his  fellow- 
ship, subject  to  the  trifling  advantages  already  alluded  to.  Is  that 
altered  by  the  letters-patent  of  Charles  the  Second  ?  Tliose  let- 
ters-patent, reciting  the  41st  chapter  of  the  statutes  of  Elizabeth, 
proceed  to  say  —  "  Nos  igitur  hominum  academicorum  praesertim 
publicorum  in  academic  professorum  commodis  prospicere  cupi- 
entes  ex  supreme  nostret  regi&  potestate  cert&  scientiS.  et  mero 
motu  dictas  clausulas  seu  sententias  superius  a  nobis  recensitas 
annullamus  et  cassamus  in  quantum  concemunt  pra^scriptum  Ulum 
numerum  lectionum  et  sodalitii  amissionem.  Et  quo  ssquior  sit 
inter  mercedem  et  laborem  proportio  statuimus  quod  Socius  dicti 
nostri  collegii  si  electus  sit  ad  locum  Lectorum  linguas  Hebraic^ 
vel  Graecae  (nam  Tlieologiae  professorem  excipimus  propter 
*  760  annexum  satis  opimum  sacerdotium)  *  non  tenebitur  ex 
hoc  tempore  sodalitium  suum  deponere."  Supposing  it 
had  stopped  there,  the  statutes  of  Trinity  College  would  undoubt- 
edly have  to  be  read  from  that  time  as  if  there  were  no  provision 
in  them  for  the  loss  of  the  fellowship. 

What,  however,  is  the  meaning  of  that  instrument,  and  how  is 
it  affected  by  the  letters-patent  of  her  present  Majesty  confiiining 
the  revised  statutes  and  revoking  all  other  statutes  and  ordinances 
of  the  college  ?  Mr,  Malins  pressed  on  me  language  supposed  to 
have  fallen  from  Lord  Eldon,  in  the  case  of  Queen's  College,  (a) 
which,  however,  I  have  not  been  able  to  apply  to  the  present  case, 
to  the  effect  that,  in  construing  the  statutes  of  a  college  as  visitor, 
I  must  look  at  them  in  a  more  liberal  way  than  if  construing  a 
statute  at  law  or  in  equity.  This  I  felt  at  the  time  I  could  not 
assent  to.  My  duty  in  construing  a  college  statute  or  other  instru- 
ment, is  to  find  out  the  meaning  of  the  words  used,  and  the  mean- 
ing must  bo  collected  in  the  same  manner  in  the  one  case  as  in 

(a)  Jacobs  1 ;  see  p.  87. . 
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the  other.  Neither  do  I  assent  to  my  having  a  right  to  look  to 
extrinsic  evidence  in  any  other  way  than  is  usually  done.  The 
intention,  then,  of  the  letters-patent  of  Charles  was  to  place  the 
professors  of  Hebrew  and  Greek  in  the  same  position  as  if  the  dis- 
abling clause  in  the  4l8t  chapter  had  not  existed.  I  much  ques- 
tion if  the  grant  of  the  letters-patent  was  any  thing  more  than  an 
act  of  that  dispensing  power  which  at  that  time,  either  rightly  or 
wrongly,  was  exercised  by  the  sovereign,  and  which,  in  the  case  of 
the  universities,  led  to  those  great  constitutional  questions  which 
took  place.  Lord  Eldon  alluded  to  this  in  the  case  of  Queen's 
College,  (a)  as  having  been  very  usual,  and  I  cannot  but 
think  that  this  was  merely  an  *  exercise  of  royal  power  to  *  761 
render  unnecessary  the  compliance  with  the  provisions  of 
the  previous  statute.  I  do  not,  however,  think  this  important,  for 
if  the  Crown  had  made  a  grant,  and  the  college  had  acquiesced  in 
it  for  two  hundred  years,  this  would  have  been  evidence  enough 
to  show  an  alteration  of  the  original  statute.  What,  however,  is 
more  material  is,  that  it  is  said  that  the  grant  was  in  favour  of  the 
university,  and  that  therefore  the  Crown  could  not  alter  it  without 
the  consent  of  the  university,  and  that  the  university  has  never 
consented.  I  confess  I  cannot  come  to  that  conclusion,  and  I  do 
not  think  that  in  any  sense  it  was  a  statute  of  the  university.  It 
is  a  statute  which  the  university  has  an  interest  in  seeing  carried 
into  effect,  but  I  do  not  understand  in  what  possible  sense  it  is  a 
grant  to  the  university. 

Then,  that  being  so,  what  is  the  effect  of  the  new  statutes  of 
1844  ?  The  effect  seems  to  be  clear  that  they  in  terms  get  rid  of 
the  dispensing  statute  of  Charles  ;  for  after  stating  that  the  master, 
fellows,  and  scholars  of  the  college  had  represented  that  Queen 
Elizabeth  had  given  the  body  of  statutes  before  mentioned  or  re- 
cited to  the  college,  for  the  government  of  the  same,  and  that 
divers  of  her  Majesty's  successors  had  in  their  care  for  the  said 
college  issued  their  letters-patent  directing  certain  changes  in  the 
said  statutes  (that  is  just  as  if  the  letters-patent  of  Charles  had 
been  here  mentioned),  and  the  said  college  had  been  governed  by 
the  said  statutes  so  from  time  to  time  changed  and  altered,  it 
enacts,  "  We  do  of  our  especial  grace,  &c.,  revoke  and  make  void 
all  statutes,  &c.,  made  and  given  for  the  government  of  the  said 

(a)  Jacob,  1 ;  see  p.  37. 
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college,  and  the  respectlTe  members  thereof,  before  the  date  of 
these  presents."     As  far,  then,  as  the  college  is  coneemed, 

*  762   there  is  to  my  mind  *  no  doubt  but  that  the  letters-patent  of 

Charles  the  Second  were  by  this  means  annulled.  We  thus 
come  to  the  new  statutes,  embodying  in  terms  the  4l8t  chapter  of 
the  statutes  of  Elizabeth,  depriving  of  his  oflSce  the  fellow  who 
accepts  the  oflBce  of  regius  professor. 

I  asked  in  the  course  of  the  argument  what  was  meant  by  an 
university  statute,  but  got  no  very  satisfactory  answer.  It  was 
said  that  the  rights  of  the  university  would  be  affected  by  getting 
rid  of  the  letters-patent  of  King  Charles,  but  I  do  hot  think  so. 
It  may  well  be  that  the  new  statutes  in  no  way  affect  the  obligation 
of  the  college  to  set  in  motion  the  election  of  the  professors.  In 
one  sense  the  university  has  an  interest  in  the  statutes  of  Trinity 
College,  and  the  Crown  could  not  relieve  the  college  of  the  duty  of 
charging  their  revenues  with  the  stipend  and  electing  the  professor. 
In  that  sense  it  is  a  statute  in  which  the  university  has  an  interest 
and  if  the  Crown  had  annulled  the  payment  of  the  40/.  or  the 
election  of  the  professor,  the  university  might  have  come  by  ^iin 
facias  to  have  the  letters-patent  repealed.  But  what  is  said  is  that 
the  new  regulations  have  not  given  the  university  so  much  as  they 
would  have  had  if  the.  former  letters-patent  had  remained  in  force, 
though  in  fact  the  extent  to  which  the  university  has  an  interest  in 
these  professorships  is  limited  to  a  voice  in  the  election  of  the 
professor  and  the  payment  of  his  stipend ;  but  this  is  no  cause  of 
complaint.  It  appears  to  me,  therefore,  to  be  a  matter  admitting 
of  no  doubt,  that  the  letters-patent  of  Charles  the  Second  were 
revoked  by  the  letters-patent  of  Victoria,  and  that  the  matter  most 
be  treated  as  if  there  were  no  such  instrument  as  the  former  in 
existence. 

What,  then,  is  the  consequence  ?     The   petition,  as  I 

*  763   *  have  already  observed,  is  wrong,  in  so  far  as  it  prays  that 

Mr.  Thompson  on  his  admission  to  the  professorship  ceased 
to  be  a  fellow  ;  he  must  remain  a  fellow  though  in  name  only,  and 
'  must  have  such  benefits  as  are  granted  by  the  statutes  of  her 
present  Majesty.  But  it  is  said  that,  though  he  is  removed  to  this 
extent  from  being  a  fellow,  he  is  still  entitled  to  seniority  and 
entitled  to  a  share  of  the  surplus  dividends.  I  think  neither  of 
these  propositions  tenable.  It  was  argued  that  he  is  not  eligible  to 
seniority,  because  seniority  is  an  oflfice ;  that  may  or  may  not  be  a 
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valid  argument,  but  what  seems  to  me  to  be  stronger  is  the 
language  of  the  11th  chapter  of  the  existing  statutes,  which  says, 
"  Statuimus  porro  et  decernimus,  ut  Seniorum  electio  intra  novem 
dies  ad  summum  post  locum  vacantem  fiat:  sitque  ista  horum 
eligendorum  forma.  Gum  Senioris  alicujus  vacet  locus  Magister 
vel  eo  absente  Yice-magister  convocatis  in  sacello,  ut  dictum  est, 
illis  Senioribus  qui  reliqui  sunt,  cooptet  in  eum  coetum  Socium 
ilium  qui  sit  proxime  senior,"  &c.  I  cannot  think  that  any  one 
Socivs  nomine  tantum  is  eligible  into  the  seniority,  and  it  is  equally 
clear  that  he  is  not  entitled  to  share  in  the  dividends.  I  think  it 
would  be  so  even  if  there  were  not  the  expressions,  to  which  I 
will  now  refer,  at  the  end  of  the  33d  chapter :  "  Pecunia  autem 
quae  supersit  ex  consensu  Magistri  et  majoris  partis  octo  Seniorum 
inter  Magistrum,  Socios,  et  Sacellanos  pro  rata  cuj  usque  portione 
juxta  consuetudinem  usu  jamdiu  receptam  distribuatur."  It  is 
thus  the  Magister  J  Sociij  and  Sacellani  who  are  to  share  ;  but  Mr. 
Thompson  cannot  be  in  this  sense  a  SociuSj  for  then  he  would  not 
be  a  Sociits  nomine  tantum.  By  this  express  clause  he  is  excluded, . 
even  if  on  a  more  general  view  of  the  matter  he  was  not,  from  the 
benefits  of  the  fellowship,  and  among  them  seniority,  and  any 
share  of  the  surplus  dividends. 

*  I  arrive  at  this  conclusion  with  as  little  doubt  as  I  ever  *  764 
felt  on  any  subject,  though  with  some  reluctance,  as  it 
may  be  at  variance  with  the  interests  of  learning  and  literature, 
and  with  what  was  the  intention  of  the  college.     I  have,  however, 
only  one  straightforward  course  to  follow. 

One  matter  remains,  that  of  costs,  on  which  it  appears  to  me  I 
ought  to  do  as  Lord  Eldon  did  in  the  case  of  Queen's  College  (a) 
and  other  similar  cases  before  him.  I  think  it  was  right  that  this 
question  should  have  been  brought  here,  and  the  costs  of  all 
parties  will  therefore  be  borne  by  the  college. 

(a)  Jacob,  1. 
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DAWSON  V,  JAY, 

AND 

Jn  re  MARY  JAY  DAWSON,  an  Infant. 

1854.    April^l,  3.    Before  the  Lord  Chancellor  Lord  CnAirwoRTn. 

Although  the  Court  will  under  special  circumstances  allow  an  in&nt  ward  to  go 
out  of  the  jurisdiction,^  yet  it  will  not  compel  the  removal  of  an  infant  ward 
out  of  the  jurisdiction. 

An  infant,  being  a  British  subject  and  also  an  American  citizen  and  hariog  lost 
both  father  and  mother,  was  brought  oyer  to  England  from  the  United  Stttes, 
where  her  property  was  situated,  by  a  paternal  aunt  with  whom  she  resided: 
an  application  was  then  made  by  a  maternal  aunt,  who  had  been  appointed 
her  guardian  by  the  Court  in  America,  to  hare  the  custody  of  the  ic&nt 
delivered  to  her  with  the  view  of  taking  the  infant  back  to  America.  Hie 
Lord  Chancellor  refused  to  interfere,  being  of  opinion  that  he  had  no  right  to 
make  such  an  order,  even  if  on  other  grounds  he  had  thought  proper  to  accede 
to  the  application.' 

• 

This  was  an  application  on  behalf  of  Mary  Jay  Dawson,  an 
infant  of  the  age  of  eleven  years,  suing  by  W.  MacDonald,  her 
uncle  and  next  friend,  to  discharge  a  certificate  made  in  the  cause 
and  matter  by  the  chief  clerk  of  Vice-Chancellor  Stuart,  which  had 
been  approved  by  his  Honor,  the  eflTect  of  which  was  to 
*  765  direct  Miss  *  Mary  Ann  Dawson,  one  of  the  paternal  aunts 
of  the  infant,  and  with  whom  the  infant  was  living  in  this 
country,  to  deliver  up  the  custody  of  the  infant  to  Miss  Elizabeth 
Glarkson  Jay,  one  of  the  maternal  aunts  of  the  infant,  who 
intended  to  take  the  infant  to  reside  with  her  in  the  United  States. 
The  following  statement  will  explain  how  the  question  at  issue 
arose. 

The  infant,  M.  J.  Dawson,  was  the  daughter  and  only  surviving 
child  of  William  Dawson,  late  of  the  city  of  New  York,  and  of 
Sarah  Dawson,  both  deceased.  W.  Dawson  was  born  in  England, 
but  went  at  a  very  early  age  to  reside  in  the  United  States,  and  in 
1824  he  took  the. necessary  steps  and  became  a  naturalized  citizen: 
in  1825  he  established  himself  in  business  in  the  city  of  New 

'  8  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  538,  586  d  8eq»,  in  notes  to  Ejre  r. 
Countess  of  Shaftsbury ;  Hart  v.  Tribe,  19  Beav.  149. 
'  See  Hope  v.  Hope,  4  De  6.,  M.  &  6.  328,  346. 
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York,  and  subsequently  married  there  Sarah  Dawson,  an  American 
lady  possessed  of  considerable  property ;  he  continued  to  reside,  in 
New  York  down  to  the  time  of  his  death.  The  infant  was  born  in 
New  York,  in  November,  1842 ;  S.  Dawson  died  in  1846 ;  and  W. 
Dawson  died  in  March,  1852,  intestate. 

At  the  time  of  his  death,  W.  Dawson  had  two  sisters,  namely. 
Miss  Mary  Ann  Dawson  and  Miss  E.  G.  Dawson,  wlio  resided  with 
him ;  he  had  also  a  brother,  Mr.  Frederick  Dawson,  settled  at 
Baltimore  in  Maryland,  and  another  brother,  Mr.  Robert  Lee  Daw- 
son, living  in  England ;  these '  individuals,  together  with  L.  Mac- 
Donald  (another  sister  of  W.  Dawson)  the  wife  of  W.  MacDonald 
(the  next  friend),  and  Mr.  Pudsey  Dawson,  a  cousin  of  the  infant, 
both  of-  whom  were  resident  in  England,  were  the  nearest  relations 
of  the  infant  on  the  paternal  side.  On  the  maternal  side,  the 
infant  had  sevefal  uncles  and  aunts,  all  resident  in  New  York  or 
the  neighbourhood,  and  persons  of  great  wealth  and  respect- 
ability ;  Miss  Jay  was  one  of  those  aunts.  The  *  infant,  as  *  766 
heiress  of  her  mother,  was  entitled  to  considerable  property 
wholly  situate  in  the  city  of  New  York,  consisting  of  freehold  land 
and  of  a  sum  of  money  (7000  dollars)  invested  on  mortgage  at 
seven  per  cent.  W.  Dawson  left  only  personal  estate,  and  to  a 
small  amount.  The  education  and  bringing  up  of  the  infant  had 
since  her  mother's  death  been  entirely  under  the  management  and 
superintendence  of  her  two  paternal  aunts,  Miss  E.  6.  Dawson  and 
Miss  M.  A.  Dawson,  who  from  that  time  had  resided  with  her 
father.  It  appeared  that  according  to  the  laws  of  the  State  of 
New  York,  the  infant,  if  of  full  age,  would  have  been  entitled  on 
the  death  of  her  father  to  claim  the  administration  of  his  estate, 
and  that  by  the  same  laws  the  guardian  of  an  infant  was  entitled 
to  claim  the  administration  of  all  estates  of  which  tlie  infant,  if 
of  full  age,  would  have  been  entitled  to  claim  administration,  and 
further  that,  at  the  request  of  such  guardian,  any  other  person 
might  be  joined  in  the  administration. 

On  the  14th  June,  1852,  Mr.  R.  L.  Dawson,  having  come  to 
New  York,  applied,  with  the  concurrence  of  Mr.  P.  Dawson,  to 
the  surrogate  of  the  city  and  county  of  New  York  to  be  appointed 
guardian  of  the  person  and  estate  of  his  niece.  This  application 
was  opposed  by  Miss  Jay,  who,  together  with  the  other  maternal 
relatives,  was  very  anxious  that  the  infant  should  not  be  removed 
from  New  York  for  her  education  during  her  minority ;  and  the 
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surrogate  in  consequence  refused  the  application.  A  good  deal  of 
negotiation  then  took  place  between  the  members  of  the  two 
families,  which  terminated  in  an  arrangement  under  which  Miss 
M.  A.  Dawson  was,  on  the  21st  June,  1852,  with  the  concurrence 
of  Miss  Jay  and  the  other  maternal  relatives,  appointed  guardian 

of  the  infant ;  and  subsequently  Mr.  R.  L.  Dawson  was 
*  767    appointed  jointly  with  her  administrator  of  *  the  estate  of 

W.  Dawson.  The  concurrence  of  the  maternal  relatives 
was  given  in  consequence  of  an  engagement  entered  into  by  Miss 
M.  A.  Dawson,  which  was  reduced  into  writing,  and  was  in  the 
following  terms :  "  New  York,  June  30,  1852.  —  So  long  as  I 
am  guardian  to  Mary  Jay  Dawson,  whether  till  she  is  fourteen  or 
afterwards  if  she  elect  me  as  her  guardian  at  that  age  tiU  she  is 
twenty-one,  I  promise  to  bring  her  up  in  the  United  States,  teach- 
ing her  to  consider  it  as  her  home,  paying  only  an'  occasional  visit 
to  England.    Mary  Ann  Dawson." 

In  the  beginning  of  July,  1852,  Mr.  R.  L.  Dawson  and  Miss  M. 
A.  Dawson  left  New  York,  taking  the  infant  with  them,  and  went 
to  Baltimore,  on  a  visit  to  Mr.  F.  Dawson.  They  there  found  that, 
on  the  10th  June,  1852,  Mr.  P.  Dawson  had  obtained  himself  to 
be  appointed  by  the  Orphans'  Court  of  Maryland,  guardian  of  the 
infant.  Upon  learning  this.  Miss  M.  A,  Dawson  immediately 
wrote  a  letter  to  Miss  Jay,  informing  her  of  what  had  taken  place, 
and  stating  that,  under  these  circumstances,  the  engagement 
entered  into  by  her.  Miss  M.  A.  Dawson,  could  not  be  carried  out, 
the  guardianship  of  the  infant  no  longer  belonging  to  her. 

On  the  4th  August,  1852,  Miss  M.  A.  Dawson  returned  with 
her  niece  to  New  York ;   and  on  the  6th  August,  1852,  Miss  Jar 
instituted  a  suit  in  the  Supreme  Court  of  the  State  of  New  York 
to  obtain  the  removal  of  Miss  M.  A.  Dawson  from  the  guardian- 
ship, and  the  appointment  of  herself  to  be  guardian  instead.    In 
this  suit  an  injimction  was  at  once  obtained,  restraining  Miss  M. 
A.  Dawson,  and  also  Mr.  R.  L.  Dawson  and  Mr.  P.  Dawson,  from 
removing  the  infant  from  the  State  of  New  York.     Before,  how- 
ever, this  injunction  was  served,  the  infant  had  been  re- 
*  768    moved,  and  was  subsequently  sent  to  *  England,  where  she 
arrived  in  October,  1852.     (The  circumstances  attending 
this  removal  and  sending  to  England  were  variously  represented 
by  the  different  parties,  but  it  was  hardly  denied  that  the  intention 
of  the  proceeding,  by  whomsoever  executed,  was  to  place  the 
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infant  out  of  the  power  of  Miss  Jay.)  Miss  M.  A.  Dawson  her- 
self shortly  afterwards  left  New  York  and  came  to  England.  On 
the  2d  October,  1852,  an  order  was  obtained  on  the  petition  of 
Miss  Jay  from  the  surrogate  of  New  York,  revoking  the  appoint- 
ment of  Miss  M.  A.  Dawson  to  be  guardian  of  the  infant,  and 
appointing  Miss  Jay  guardian  in  her  place. 

In  the  latter  end  of  1858,  Miss  Jay  came  to  England  for  the 
admitted  purpose  of  obtaining  possession  of  the  infant,  with  the 
view  of  taking  her  back  to  America ;  and  she  accordingly  pre- 
sented a  petition  in  the  matter,  setting  forth,  among  other  things, 
the  facts  above  stated,  and  praying  that  she,  or  some  other  proper 
person*,  might  be  appointed  guardian.  In  1854,  the  present  suit 
of  Dawson  v.  Jay  was  instituted,  the  bill  in  which  prayed  an 
account  against  Miss  Jay  of  the  real  and  personal  estate  of  the 
plaintiff,  and  that  guardians  of  the  plaintiff  might  be  appointed, 
and  a  suitable  allowance  made  for  her  maintenance ;  and  in  this 
suit  a  petition  was  presented  by  the  plaintiff  praying  that  Miss  M. 
A.  Dawson  and  Mr.  Pudsey  Dawson  might  be  appointed  her  guar- 
dians, and  for  maintenance.  It  may  be  here  stated  that,  from  her 
arrival  in  England  down  to  the  institution  of  the  suit,  the  infant 
had  resided  with  different  members  of  her  father's  family,  under 
the  care  of  Miss  M.  A.  Dawson  and  Miss  E.  G.  Dawson,  to  both  of 
whom  it  appeared  that  she  was  much  attached. 

The  two  petitions,  namely,  that  of  Miss  Jay  and  of  the 
plaintiff,  came  on  to  be  heard  before  Vice-Chancellor  *  Stu-    *  769 
ART ;  and  on  the  4th  March,  1854,  his  Honor,  after  seeing  , 

and  conversing  with  the  infant,  as  well  as  with  Miss  Jay  and  Miss 
M.  A.  Dawson  and  other  relations,  made  an  order  appointing  Miss 
Jay,  Miss  M.  A.  Dawson,  and  Mr.  Pudsey  Dawson,  guardians  of 
the  infant,  and  directing  the  usual  inquiries  to  be  made  ui  cham- 
bers as  to  the  age,  fortune,  and  relations  of  the  infant,  with 
liberty  to  the  guardians,  or  any  of  them,  to  propose  a  scheme  for 
the  residence,  maintenance,  and  education  of  the  infant. 

The  inquiries  directed  by  this  order  were  proceeded  with  before 
the  Vice-Chancellor's  chief  clerk,  and  proposals  as  to  the  residence 
and  education  of  the  infant  were  carried  in  on  behalf  of  Miss  Jay 
on  the  one  side,  and  of  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Daw- 
son on  the  other.  The  main  difference  between  the  two  plans  was 
this :  Miss  Jay  proposed  to  take  the  infant  with  her  to  America  to 
educate  and  bring  her  up  there,  and  the  other  guardians  proposed 
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that  she  should  continue  to  reside  as  she  had  hitherto  done  under 
the  care  of  Miss  M.  A.  Dawson,  with  a  suitable  provision  out  of 
her  fortune  for  her  maintenance  and  education. 

Before  the  result  of  the  inquiries  directed  before  the  chief  clerk 
had  been  ascertained,  the  Vice- Chancellor,  on  the  application  of 
Miss  Jay,  made  an  order,  (a)  dated  the  27th  March,  1854,  ordering 
Miss  M.  A.  Dawson  to  deliver  the  infant  to  Miss  Jaj,  to  remain 
with  her  till  further  order.  This  order  was  immediately  served ; 
but,  in  consequence  of  the  great  opposition  made  by  the  infant  to 
leaving  the  residence  of  Miss  M.  A.  Dawson,  it  was  found  unadvis- 

able  to  carry  it  into  execution. 
*  770  *  On  the  29th  March,  1864,  the  plaintiff  applied- to  the 
Lords  Justices  to  discharge  the  last-mentioned  order ;  and 
their  Lordships  directed  that,  without  prejudice  to  the  settlement 
of  the  scheme  or  any  other  question,  the  infant  should  not  be 
removed  from  her  present  custody  without  the  leave  of  the  Lord 
Chancellor  or  Lords  Justices ;  and  that  the  appeal  should,  as  to 
every  thing  else,  stand  over. 

On  the  80th  March,  1854,  the  Vice-Chancellor's  chief  clerk  cer- 
tified the  result  of  the  inquiries  made  in  pursuance  of  the  order  of 
the  4th  March,  1854 :  he  certified,  among  other  things,  that  it  was 
proper  that  200/.  a  year  should  be  allowed  for  the  maintenance  and 
education  of  the  infant  during  her  minority  out  of  the  income  of 
her  property  vested  in  Miss  Jay  as  guardian  under  the  order  of  the 
Court  in  New  York,  and  that  it  would  be  fit  and  proper,  and  for 
the  benefit  of  the  infant,  that  Miss  Jay  should  be  at  liberty  to  re- 
move the  infant  with  her  to  Now  York,  there  to  remain  with  her 
for  her  residence  and  education  till  further  order.  Miss  Jay  first 
giving  security  to  obey  the  orders  of  the  Court  as  to  returning  the 
infant  to  this  country  when  required,  and  to  account  for  her  fortune. 
This  certificate  was  approved  by  the  Vice-Chancellor. 

From  the  certificate  of  the  chief  clerk,  so  approved,  the  plaintiff 
appealed.  The  matter  was  to  have  been  heard  before  the  Lords 
Justices,  but  in  consequence  of  their  Lordships  being  engaged  at 
the  judicial  committee  of  the  Privy  Council,  and  it  being  absolutely 
necessary  for  Miss  Jay  to  leave  England  on  the  5th  April  to  retnm 


_  « 

(a)  The  grounds  on  which  this  order  was  made  had  reference  solelj  to 
alleged  circamstances  of  condact  in  the  parties,  and  had  no  bearing  on  any  leg*l 
question  in  the  case. 
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to  New  York,  the  Lord  Chancellor  appointed  the  parties  to  attend 
him  at  his  private  house. 

The  Solicitor- Generaly  Mr.  Bacon^  and  Mr.  Cairns  supported 
the  appeal. 

*  Mr.  Wigram  and  iKr.  Lawford  were  for  Miss  Jay.  *  771 

April  3. 

The  Lord  Chancellor,  (a)  —  I  have  looked  through  the  whole 
of  the  papers  in  this  matter^  and  I  have  had  all  the  facts  before 
me :  it  is  a  case  very  unpleasant  to  deal  with,  but  I  feel  no  doubt 
as  to  the  course  I  ought  to  pursue :  I  am  not  called  upon  to  deter- 
mine any  thing  as  to  the  conduct  of  the  parties  in  causing  this 
young  lady  to  be  brought  from  America  to  England  in  the  manner 
they  did ;  I  have  only  to  direct  what  is  now  to  be  done.  This 
young  lady  I  must  take,  to  all  intents  and  purposes,  to  be  a  British 
subject :  she  is  an  orphan,  having  neither  father  nor  mother  :  she 
has,  however,  and  this  is  not  complained  of,  three  guardians,  two 
of  them  being  relations  on  her  father's  side,  an  aunt  and  cousin, 
and  the  other,  her  maternal  aunt,  an  American  lady  of  the  highest 
respectability  and  of  the  best  connections  in  that  country :  the 
property  of  the  child  is  all  in  America.  The  question  is,  whether 
I  am  to  order  her  to  be  sent  to  America,  or  to  be  kept  here. 

I  believe  that  it  used  to  be  considered  that  the  Lord  Chancellor 
had  no  power,  under  any  circumstances,  to  allow  a  ward  to  go  out 
of  the  jurisdiction  of  the  Court.  Whether  that  was  formerly  so 
understood  or  not,  it  has  certainly  not  been  so  understood  in  later 
times  ;  for  considerations  of  health,  and  a  variety  of  other  circum- 
stances, may  induce  the  Court  to  allow  a  ward  of  the  Court  to  be 
sent  abroad.  I  have  myself  sanctioned  that  course  in  reference 
to  a  ward  of  mature  years,  eighteen  or  nineteen  years  of  age :  in 
that  case  all  the  rest  of  the  lady's  family  were,  for  very  proper 
reasons,  residing  abroad,  and  I  allowed  her  to  go  and  join 
them.  I  know,  *  however,  of  no  instance  in  which  this  *  772 
Court  (or  rather  the  Lord  Chancellor  as  representing  the 
Crown,  for  that  is  described  as  being  the  nature  of  the  jurisdiction), 
when  exercising  its  jurisdiction  in  taking'  care  of  the  subjects  of 

(a)  This  judgment  was  deliyered  by  the  Lord  Chancellor  in  his  private  room 
At  the  House  of  Jjords.    , 

[601] 


not  been  brought  when  she  was  ten  years  old  to  this  country ;  but, 
conBidering  all  the  circumat&nces,  I  think  I  hare  no  other  course 
to  pursue  than  to  say  that  I  cannot  concur  with  the  scheme  which 
has  been  adopted  by  the  Yioe-Chancellor,  and  that  substantially  I 
must  uphold  the  scheme  proposed  on  the  part  of  the  paternal 
guardians.  I  entirely  enter  into  the  feelings  of  the  Vice-Chancellor, 
who  said  that  it  would  have  been  extremely  desirable  if  this  ques- 
tion had  been  altogether  avoided  by  the  child  having  never  been 
brought  to  England ;  but  having  been  brought  to  England  I  think 
1  should  be  acting,  perhaps  not  legally,  and  certainly  not  wisely, 
in  sending  her  away  from  this,  which  is  one  of  her  natoral  coun- 
tries,  to  be  educated  out  of  my  jurisdiction,  and  where  in  truth  I 
have  no  control.  I  have  sketohed  the  order  which  I  propose  to 
make. 

Mr.  Wigram,  —  If  your  Lordship  should  finally  settle  a  scheme 
for  the  child's  maintenance  and  education,  and  think  it 
right  that  at  any  period  of  time  she  should  go  to  •  America,  •  774 
I  would  suggest  that  the  Court  may  very  properly  make  it  a 
condition  that,  if  the  child  should  be  allowed  to  go  to  America,  the 
sanction  of  the  Court  there  should  be  given  to  her  return  to  this 
country :  that,  no  doubt,  may  be  obtained. 

The  Lord  Chancellor.  —  It  occurred  to  me  that  that  might  be 
done ;  it  may,  however,  be  sufficiently  provided  for  by  giving  lib- 
erty to  all  parties  to  apply.  The  order  I  propose  to  make  will  be 
to  the  following  effect;  namely,  —  Having  regard  to  the  several 
afiidavits  referred  to  in  the  certificate  of  the  Vice-ChanceUor's 
chief  clerk,  and  having  myself  personally  examined  the  infant  and 
being  satisfied  therefrom  tliat  she  is  very  anxious  to  remain  under 
the  custody  of  her  aunt  and  guardian  Miss  M.  A.  Dawson,  and  the 
two  English  guardians  undertaking  to  supply  the  means  necessary 
for  the  proper  maintenance  and  education  of  the  infant  in  case 
sufficient  funds  for  that  purpose  are  not  transmitted  from  the 
United  States  arising  from  her  property  in  that  country,  I  order 
that  the  infant  shall  continue  to  reside  with  and  under  the  care  of 
Miss  M.  A.  Dawson,  at  any  place  which  to  her  and  Mr.  Pndsey 
Dawson  may  from  time  to  time  seem  expedient ;  and  declare  that 
it  will  be  the  dut^  of  Miss  M.  A.  Dawson  and  Mr.  Fudsey  Dawson 
to  permit  Uisa  Jay  and  the  other  maternal  relatives  to  correspond 

[608] 


I   fZ  \JJiJ9M!iD    i.a     V/nJlX«VfinX< 


freely  with  the  infant,  and  also  to  permit  her  and  the  other  mater- 
nal  relatives  of  the  infant  who  may  from  time  to  time  be  in  this 
country  to  have,  as  far  as  possible,  free  and  unreserved  access  to 
and  intercourse  with  her  at  all  reasonable  times :  and  I  order  Miss 
Jay  from  time  to  time  to  remit  to  Miss  M.  A.  Dawson  and  Mr. 
Pudsey  Dawson  the  clear  income  of  the  infant's  real  and  personal 
estate  in  America,  which  shall  come  to  her  hands  (meaning  if  it 

comes  to  her  hands  in  such  a  way  as  she  is  capable  of  di^ 
*  775    posing  of  it,  not  as  a  mere  agent  and  being  *  bound  to  pay 

it  into  Court)  ;  and  that  Miss  M.  A.  Dawson  and  Mr.  Pad- 
sey  Dawson  shall  until  further  order  pay  the  same  when  received, 
after  deducting  the  yearly  sum  of  2002.  to  be  applied  for  the  main- 
tenance and  education  of  the  infant,  into  Coui*t  to  the  credit  of  the 
cause :  I  reserve  the  question  of  costs,  and  all  parties  are  to  be  at 
liberty  to  apply, — I  was  going  to  add  the  words, "  as  to  permitting 
the  infant  to  make  any  temporary  visit  to  the  United  States  or 
otherwise  as  they  may  be  advised,''  but  I  think  I  had  better  not 
anticipate  any  such  circumstances. 

Mr.  Wigram.  —  It  might  be  advisable  perhaps  to  insert  them,  as 
it  might  encourage  Miss  Dawson  to  take  her  to  America. 

The  Lord  Chancellor. — In  reference  to  a  remark  that  has  been 
made  as  to  Miss  Jay  resigning  the  guardianship,  I  have  thought  of 
it,  and  I  do  not  think  that  I  should  allow  her  to  do  so.  I  have  no 
doubt  she  will  conduct  herself  with  perfect  propriety  on  the  subject 
of  the  money ;  but  of  course  a  material  ingredient  in  giving  or  not 
giving  her  costs,  will  be  the  consideration  whether  she  affords 
facilities  for  transmitting  the  child's  fortune  from  the  United 
States.  I  would  have  taken  more  time  to  consider  this  case,  if  the 
parties  had  wished  it ;  but  I  am  perfectly  sure  that  I  could  arrive 
at  no  other  conclusion  than  what  I  have  now  stated,  though  a  little 
further  time  might  have  enabled  me  to  put  my  judgment  in  a  more 
condensed  form. 

Mr.   Wigram.  —  I  think  we  understand  it,  my  Lord.     Your 
Lordship's  view  is,  that  the  child  must  permanently  remain  here, 
unless  it  should  be  thought  desirable,  with  the  concurrence  of  the 
English  guardians,  that  she  should  make  a  visit  to  America. 
[  604  ] 
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•  The  Lord  Chancellor,  —  I  believe  Lord  Eldon  is  re-  *  776 
ported  to  have  said,  that  under  no  circumstances  would  the 
Court  allow  a  ward  to  be  taken  out  of  the  jurisdiction ;  but  I  do 
not  agree  with  that.  I  am  to  deal  with  the  child  as  a  parent 
would,  but  subject  to  the  qualification  that  I  have  no  right  perma- 
nently to  divest  myself  of  the  control  over  the  child,  which  I 
should  be  doing  if  in  this  instance  I  were  to  send  her  out  of  the 
country.  With  regard  to  the  temporary  visits  to  America,  I 
should  think  it  the  most  desirable  thing  possible,  if  I  could  reason- 
ably secure  that  the  child  would  come  back  again ;  and  ihe  difiS- 
culty  I  have  is,  how  to  do  that. 

Mr.  Wigram,  —  There  is  a  suit  pending  in  America,  and  no 
doubt  the  sanction  of  the  Court  in  that  suit  might  be  obtained  to 
her  returning. 

The  Lord  Chancellor.  —  I  think  it  most  likely  that  the  Court 
in  America  would  not  allow  a  temporary  visit  to  England,  unless 
it  had  the  security  of  the  Court  here;  and  I  think  I  must  act 
towards  the  Court  in  America  as  I  have  no  doubt  it  would  act 
towards  this  Court,  (a) 
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1854.    May  8,  25.    Before  the  Lord  Chancellor  Lord  Ckaitworth. 

The  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty  with  cross  lines 
drawn  in  ink  over  the  bequests  of  certain  legacies :  Hdd,  on  a  claim  raised 
hy  the  parties  interested  in  these  legacies,  that  the  will  must  be  taken  to  have 
been  executed  after  the  cross  lines  were  drawn,  and  that  the  only  question 
was,  what  was  the  meaning  of  the  testator,  and  that  this  was  that  the  legacies 
were  not  to  stand  part  of  the  will.^ 

This  was  an  appeal  by  the  defendant,  Margaret  Gregory,  as 
administratrix  with  the  will  annexed  of  the  estate  of  John  Thomp- 

.  (a)  The  minutes  of  the  order  were  drawn  up,  and  settled  by  the  registrar, 
in  conformity  with  the  judgment  of  the  Lord  Chancellor,  the  words  *'  as  to  per- 
mitting the  infant  to  make  any  temporary  visit  to  the  United  States  or  otherwise 
as  they  may  be  advised,*^  being  added  to  the  "  liberty  to  apply.^ 

^  See  1  Jarman  Wills  (8d  £ng.  ed.),  22  d  seq. 
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report ;  and  the  matter  was  heard  by  Vice-ChanceUor  Stuart,  on 
the  3d  May,  1853,  when  his  Honor  overruled  the  exceptions.  The 
Vice-Chancellor  relied  on  the  case  of  Cooper  v.  Bockett^  (a)  the 
decision  in  which  was  to  the  effect,  that  in  the  absence  of  evidence 
the  presumption  must  be  that  the  lines  drawn  across  the  will  were 
made  after  the  execution  of  the  will ;  and,  being  of  opinion  that 
the  Ecclesiastical  Court  had  left  the  question  of  what  construction 
was  to  be  put  on  the  cross  lines  being  drawn  over  the  leg- 
acies open  to  the  decision  of  the  *  Court  of  Chancery,  his  *  779 
Honor  held  that  the  lines  were  not  so  drawn  as  under  the 
late  Act  (1  Vict.  c.  26)  amounted  to  an  alteration  of  the  will  in 
respect  of  the  part  underneath  the  lines.  From  this  decision  the 
defendant  now  appealed. 

Mr,  Bacon  and  Mr,  Murray^  for  the  appellant.  —  The  lines  must 
be  assumed  to  have  been  drawn  across  the  will  before,  and  not 
after,  its  execution  by  the  testator.  The  case  of  Cooper  v.  Bock- 
ett  (a)  does  not  apply,  because  there  the  probate  was  granted 
without  the  alterations,  the  Ecclesiastical  Court  having  thus  deter- 
mined that  they  were  not  part  of  the  will.  Here  the  Ecclesiastical 
Court  has,  by  granting  the  probate  in  fac-simile,  held  that  the 
alterations  were  made  before  the  execution  of  the  will,  and  left 
it  to  this  Court  to  put  a  construction  upon  them.  That  construc- 
tion, we  contend,,  must  be  that  the  testator  did  not  intend  the 
legacies  crossed  through  to  be  part  of  his  will.  The  provisions 
of  the  Act  1  Vict.  c.  26  as  to  alterations  cannot  be  referred  to,  for 
the  form  of  the  probate  excludes  any  argument  on  that  point. 
[They  referred  to  Mence  v.  MenceyQi)  Francis  v,  Qrover^(c)' 
Shea  V.  Boschetti,  (d)] 

Mr,  Wigram  and  Mr,  Berkeley^  in  support  of  the  decision  of 
the  Vice-ChanceUor,  —  This  Court  is  placed  in  considerable  difiS- 
culty  by  what  the  Ecclesiastical  Court  has  done,  and  the  only 
meaning  that  can  be  given  to  the  fac-simile  probate  is,  that  all 
the  legacies  that  are  legible  are  to  remain  parts  of  the  will :  what 
other  reason  is  there  for  leaving  tlie  lines  ? 

*  [The  Lord  Chancellor.  —  They  may  be  left  to  show  *  780 
the  meaning  of  the  testator :  suppose,  for  example,  a  case  of 

(a)  4  Moore's  P.  C.  Cases,  419.       (6)  18  Ves.  348.       (c)  6  Hare,  89. 
(d)  Before  the  Master  of  the  BoUs,  15  February,  1854,  not  reported. 
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nov  find  it ;  that  is,  .that  the  tfistator  executed  the  instrumeDt 
with  the  croas  lines  drawn  over  it.  That  being  bo,  the  questioii 
is,  what  does  the  instrumeDt  mean  7  It  has  been  suggested  that 
the  lines  were  on  the  paper  before  the  testator  wrote  his  will ; 
but  I  must  deal  with  that  as  if  the  matter  was  before  me  as  a  jurj, 
and  I  caDQot  believe  that  the  case  is  such  as  is  suggested ;  it  is  an 
extravagant  supposition.  The  meaning  of  the  lines  being  drawn 
is,  that  what  the  te8te,tor  had  intended  as  to  giving  the  legacies 
over  which  they  are  drawn  had  ceased  to  be  hia  intention,  and  he 
therefore  placed  the  lines  there  to  show  this ;  he  meant  to  strike 
out  the  legacies.  It  is  then  said  that  there  are  pencil  alterations  of 
these  legacies.  If  these  were  made  before  drawing  the  lines,  the; 
would  be  nothing,  and,  if  after,  still  that  would  not  satisfy  me 
that  the  crossing  out  was  not  to  have  its  natural  eftect ;  they  do 
not  erase  the  crossing  out.  I  believe  they  were  made  before,  bat 
the  circumstance  makes  no  difference.  The  result  is,  that  all  the 
legacies  were  struck  out,  and  that  the  exceptions  taken  to  the 
Master's  report  and  this  appeal  must  be  allowed. 
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1853.    November  21,  22.    December  6,  6.    1854.    JaDoarj  H.    Before  the 
Lord  CbsncelloT  Lord  Cramwortb  and  tbe  Lords  Jdbticbs. 

Tbe  Ruuior  of  W.  was  bj  settlemeDt  verted  in  tnwtees  npon  Hudi  truita  m  E.  B., 
a  married  woman,  sbonld  bj  will  appoint :  before  tioy  will  waa  made  a  piece 
of  copyhold  land  waa  under  an  Incloaure  Act  allotted  to  tbe  trustees  of  tbe 
lettlement  aa  lords  of  the  manor  and  in  compensatioii  of  tbeir  interest  in  tbe 
■oil  of  tbe  manor ;  under  the  same  Act  two  copjrhold  allotments  were  made 
to  two  other  persons  in  respect  of  copyhold  interests :  the  trustees  of  the 
■ettlement  in  exercise  of  a  power  vested  in  them  for  that  purpose  bought 
tbe  two  Ust-montianed  allotments  ud  held  them  upon  the  same  trusts  aa  tbe 
manor :  afterwards  in  1807,  E.  B.  made  her  will  devising  the  manor  with  its 
appurtenances  to  the  father  of  tbe  plaintiff  for  life,  with  remainder  to  bis  first 
son  m  tan,  with  remainder  to  his  second  son  the  plaintiff,  snd  devising  tbe 
reudue  of  her  property  to  trustees  on  trust  to  sell :  E.  B.  died  in  1813,  and 
the  copyhold  allotment  made  to  the  trustees  of  tbe  settlement  and  the  two 
allotments  purchased  by  tbem  were  then  treated  by  the  trustees  of  tbe  will  ai 
port  of  tbe  residue,  and  in  1814  were  sold  to  a  penon  from  whom  tbe  defend- 
ant subsequently  purcbosed.  Tbe  plaintiff  while  an  infant  became  entitled  in 
VOL.  in.  89  [  609  ] 
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1831  by  the  deaths  of  his  father  and  elder  brother  to  the  manor  under  tlie 
devise:  he  attained  twenty-one  in  1849,  and  soon  afterwards  filed  a  bill 
claiming  the  three  allotments  as  part  of  the  manor :  Held,  that,  as  to  each 
allotment,  there  had  been  under  the  circumstances  an  extinguishment  of  the 
copyhold  in  the  manor,  and  that  they  all  passed  to  the  plaintiff  under  the 
devise  of  the  manor,  there  being  nothing  on  the  face  of  the  will  to  show  thai 
the  testatrix  intended  to  use  the  word  in  any  other  than  its  ordinary  legal 
meaning. 

Sdd,  also,  that  the  plaintiff  was  entitled  to  an  account  of  rents  and  profits  from 
the  time  his  title  accrued  in  1831. 

The  rule  is  that,  in  the  absence  of  special  circumstances,  a  party  foand  to  be 
wrongfully  in  possession  of  property  is  to  account  for  rents  and  profits  dunng 
the  whole  period  of  time  that  bis  wrongful  possession  has  continued.*  The 
authorities  on  this  point  referred  to  and  observed  upon,  and  the  decision  in 
Drwnmond  v.  The  Duke  of  8t  Albans,  6  Yes.  433,  held  not  to  be  law.* 

This  was  an  appeal  by  the  defendants  from  a  decree  made  by 
Vice-Chancellor  Wood  in  a  suit  instituted  by  the  plaintiff,  W.  H. 
Hicks,  as  devisee  under  the  will  of  Mrs.  E.  Barker,  to  recoYcr 
possession  of  certain  property  held  by  the  principal  defendant,  H. 
Sallitt,  who  was  in  possession,  and  who  claimed  to  retain  it  as 
purchaser  from  B.  Buxton,  who  had  purchased  from  the  trustees  of 
Mrs.  E.  Barker's  will.  The  right  thus  in  dispute  depended  on 
whether  the  property  in  question  passed  by  a  specific  devise  of  the 
manor  of  Watton  Hall  contained  in  Mrs.  E.  Barker's  will,  or  was 
comprised  in  the  general  devise  of  the  residue  of  her 
*  783  property  to  trustees  *  in  trust  to  sell.  The  circumstances 
of  the  case  may  be  stated  as  follows. 

In  1796,  Mrs.  E.  Barker,  the  testatrix,  then  Mrs.  E.  Hicks, 
widow,  was  seised  in  fee-simple  of  the  manor  of  Watton  Hall  in 
Watton,  in  the  county  of  Norfolk.  By  a  settlement  made  on 
occasion  of  her  marriage  with  Mr.  Barker,  dated  tfie  14th  May, 
1796,  this  manor  was  limited,  together  with  other  property,  to  J. 
F.  Francklin  and  his  heirs  (in  the  event  which  actually  happened), 
upon  such  trusts  as  Mrs.  E.  Barker  should  by  deed  or  will  attested 
as  therein  mentioned  appoint,  and  subject  thereto  with  limitations 
over.  In  the  year  1801  (41  Geo.  3),  an  Act  was  passed  entitled 
^^  An  Act  for  dividii^,  allotting,  and  enclosing  the  open  or  com- 
mon fields,  half-year  or  shacklands,  lammas  meadows,  fens,  com- 

I  See  Penny  ».  Allen,  7  De  G.,  M.  &  G.  409 ;  Wright  r.  Chard,  1  De  G.,  F. 
&  J.  567 ;  Lewin  Trusts  <5th  Eng.  ed.),  642,  643. 
'  See  Lewin  Trusts  (6th  Eng.  ed.),  642. 
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mons,  and  waste-lands  witbin  the  several  parishes  of  Watton  and 
Carbrooke  in.  the  conntr  of  Norfolk;  "and  in  this  Act  it  was 
recited  that  J.  F.  Francklin  iras  or  claimed  to  be  lord  of  the 
manor  of  Watton  Hall  as  being  trustee  for  Mrs.  E.  Barker,  and 
among  other  things  it  vas  enacted,  that  the  commissioners  should 
"  set  out  and  allot  unto  and  for  the  respective  lord  or  lords,  lad; 
or  ladies,  of  the  soil  of  the  said  commons  and  waste-lands,  or 
their  respective  assigns,  snch  part  of  the  lands  and  grounds 
hereby  directed  to  be  divided  and  allotted  within  the  said  parishes 
of  Watton  and  Carbrooke  respectivelj  as  in  the  judgment  of  the 
said  commisaionerH  shall  be  a  full  recompense  and  compensation 
for  his,  her,  or  their  right  or  rights  in  and  ia  the  soil  of  the  said 
commons  and  vaste^lands  respectively ; "  and  by  anotiier  clause  in 
the  Act  it  was  directed  that  the  several  allotments  which  should  be 
made  in  respect  of  freehold  or  copyhold  should  be  held  to  be 
according  to  the  same  nature  and  tenure  as  the  rights  in  respect 
of  which  they  were  allotted.  In  October,  1803,  P.  R.  Taylor 
and  E.  H.  Grigson  were  appointed  trustees  ■  of  Mrs.  B.  •  784 
Barker's  marriage  settlement  in  the  place  of  J.  F.  Francklin, 
and  the  trust  estates  were  duly  conveyed  to  them  ;  and  by  a  con- 
temporaneous deed  certain  personal  estate  was  vested  in  the  same 
trustees  upon  trust  to  lay  it  out  In  the  purchase  of  land,  which 
land  when  purchased  was  to  be  held  on  the  same  trusts  as  the  real 
estate  already  settled.  On  the  24th  December,  1803,  the  com- 
missioners under  the  Act  allotted  to  P.  R.  Taylor  and  E.  fl.  Grig- 
son,  as  lords  of  the  manor  of  Watton  Hall  as  trustees  for  Mrs.  E. 
Barker,  a  piece  of  land  Lot  No.  1  as  compensation  for  their  interest 
in  the  soil  of  the  manor:  they  also  allotted  another  piece  of  land 
Lot  No.  2  to.  the  devisees  of  Thomas  Scott  deceased  in  respect  of 
certain  copyhold  interest ;  and  another  piece  of  land  Lot  No.  3  to 
Thomas  Hcott  as  entitled  under  a  settlement  dated  the  3d  June, 
1791,  called  hereafter,  for  the  sake  of  distinction,  Crockley's  settle- 
ment, also  in  respect  of  copyhold  interest,  (a)  In  1804,  P.  R. 
Taylor  and  E.  H.  Grigson  applied  a  part  of  the  trust  moneys  in 
their  hands  in  the  purchase  of  lot  2  from  tlie  devisees  of  Thomas 
Scott ;  and  soon  afterwards  they  purchased  out  of  the  trust  moneys 
lot  3  from  the  parties  interested  under  Crockley's  settlement: 
both  these  lots  were  duly  surrendered  to  them. 

(a)  There  were  other  lots  included  in  the  purchases  by  the  trustees  besides 
those  meDtioiied,  but  two  only,  Nos.  2  uid  S,  are  spedfied. 
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since  purchased  or  received  by  way  of  exchange  or  allotment,  as 
far  as  the  said  lands  and  hereditaments  were  compreheDded  within 
the  descriptions  before  contained:  and  the  testatrix  directed  and 
appointed  all  the  residue  and  remainder  of  her  real  estate  situate 
at  Watton  aforesaid  and  towns  next  acyacent  over  which  she  had 
any  power  of  appointment  unto  Robert  Harvey  and  John  Hebgin, 
their  heirs  and  assigns,  upon  trust  that  they  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  should  as  soon  as  conveniently 
might  be  after  her  decease  sell  and  dispose  of  the  same  real  estate 
either  together  or  in  parcels,  and  either  by  public  auction  or  by 
private  contract,  and  should  convey  and  assure  the  same  when 
sold  uato  the  person  or  persons,  who  should  agree  to  become  the 
purchaser  or  purchasers  thereof,  and  to  his  and  her  or  tlieir  heirs 
or  assigns  for  ever,  or  to  such  person  or  persons  and  to  such  uses 
and  for  such  purposes  as  he,  she,  or  they  should  direct  and  appoint, 
and  should  stand  possessed  of  the  money  arising  from  such  sale 
as  aforesaid  upon  the  trusts  in  the  will  expressed  and  declared  of 
and  concerning  the  same :  and  the  testatrix  appointed  K.  Harvey 
and  J.  Hebgin  to  be  executors  in  trust  of  her  will. 

The  testatrix  made  several  codicils  to  her  will,  the  last  of  which 
was  dated  in  October,  1812.  In  the  second  codicil,  dated  in 
February,  1812,  she  corrected  a  minute  mistake  as  to  the  amount 
of  the  rent  of  one  of  the  properties  given  by  her  will ;  and  in 
the  third  she  referred  to  the  direction  to  sell  the  residue  of  her 
real  estate,  and  revoked  the  direction  as  to  two  cottages  which  she 
then  gave  to  two  of  her  servants ;  one  of  these  cottages, 
both  *  of  which  werecopyhold,  wasnotin  &ct  included  lathe  *  787 
residue,  but  had  been  specifically  devised  as  above  stated. 

The  testatrix  died  on  the  24th  July,  1813,  at  which  time  W. 
Mason  and  E.  H.  Grigson  were  the  trustees  of  the  marriage  settle- 
meat,  the  former  having  been  substituted  for  P.  R.  Taylor,  who  had 
died.  In  1814,  R.  Buxton  purchased  from  the  trustees  of  Mrs.  E. 
Barker's  will  the  property  so  held  by  him  as  tenant  as  before 
mentioned,  and  the  same  was  duly  conveyed  to  him,  the  property 
being  treated  as  part  of  the  residue,  and  as  therefore  held  in  trust 
for  sale  under  the  directions  contained  in  the  will.  R,  Buxton 
remained  in  possession  till  his  death  in  1635 :  the  principal  de- 
fendant in  the  present  suit,  M.  Sallitt,  purchased  the  property  from 
the  trustees  of  the  will  of  R.  Buxton,  and  was  in  possession  at  the 
time  of  the  filing  of  the  bill. 
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J.  R.  Hicks,  the  father  of  the  plaintiff,  and  to  whom  the  manor 
of  Watton  Hall  was  devised  by  Mrs.  E.  Barker's  will  as  before 
mentioned,  died  on  the  27th  November,  1828,  leaving  two  sons 
and  no  more ;  namely,  the  plaintiff  and  his  elder  brother,  both 
infants.  The  plaintiflTs  elder  brother  died  on  the  Ist  June,  1831, 
an  infant,  and  the  plaintiff,  who  then  became  entitled,  attamed  his 
age  of. twenty-one  on  the  28d  October,  1849. 

In  December,  1850,  the  plaintiff  filed  his  bill,, charging  that  the 
pieces  of  land  before  mentioned  as  lots  1,  2,  and  3,  respectirel; 
sold  by  the  trustees  of  Mrs.  E.  Barker's  will  to  R.  Buxton,  were 
part  of  the  manor  of  Watton  Hall,  and  as  such  belonged  to  the 
plaintiff  under  the  devise  contained  in  the  will,  and  praying  thai 
the  same  might  be  decreed  to  be  conveyed  to  the  plaintiff 
*  788  accordingly,  and  that  an  account  might  be  taken  *  of  Hie 
rents  and  profits  of  the  premises  as  from  the  1st  June, 
1831. 

The  cause  was  heard  before  the  Vice-Chancellor  Sir  W.  Page 
Wood,  in  February,  1853,  when  his  Honor  made  a  decree  in 
favour  of  the  plaintiff  as  prayed  by  the  bill.  His  Honor  thought 
that  he  could  not  arrive  at  the  conclusion  that  it  was  the  intention 
of  the  testatrix  to  sever  the  manor  from  the  copyholds  which  had 
fallen  into  it ;  that  the  extinguishment  of  tlie  copyholds  in  the 
manor  was  made  out ;  and  that,  as  the  result  of  the  whole  caae, 
the  defendant  M.  Sallitt  must  be  treated  as  a  trustee  of  the  rents 
and  profits  of  the  property  for  the  plaintiff  as  from  1881.  From 
this  decision  the  defendants  now  appealed. 

The  Solicitor- Generaly  Mr.  Rolt^  and  Mr.  Selwyn^  for  the  plaintiff, 
supported  the  decision  of  the  Vice-Chancellor.  —  They  stated  the 
facts  of  the  case,  and  noticed  shortly  the  various  arguments  which 
had  been  relied  on  by  the  defendants  on  the  previous  bearing. 
They  contended  that  M.  Sallitt  took  the  property  with  full  knowl- 
edge of  the  state  of  the  title,  and  that,  under  the  circumstances  of 
the  case,  nothing  passed  to  him  but  a  dry  trust,  and  that  the  de- 
cree appealed  from  was  therefore  correct. 

Mr.  Wigram  and  Mr.  Toller^  for  the  appeal.  —  It  is  submitted 

that  the  Vice-Chancellor  was  wrong  on  two  main  points :  first,  as 

to  the  construction  to  be  put  on  the  word  "  manor  "  in  the  will  of 

Mrs.  E.  Barker ;  and,  secondly,  in  directing  an  account  of  the  rents 
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from  1831  instead  of  from  the  filing  of  the  bill.     On  the  first  it  is 
contended  that  the  testatrix  used  the  word  '^  manor  "  merely 
in  a  popular  sense ;  she  meant  by  it  manorial  *  rights  only,   *  789 
and  did  not  intend  to  include  appurtenances  of  a  more  cor- 
poreal nature ;  she  never  could  have  contemplated  that  part  of 
Neaton  Farm,  the  greater  portion  of  which  clearly  passed  as  res- 
idue, should  be  severed  from  it  and  joined  to  the  manor  of  Watton 
Hall ;  and  it  must  have  been  her  intention  that  the  territorial 
incidents  of  the  manor  should  fall  into  the  residue.    The  frame  of 
the  will  which  was  an  appointment  under  a  power,  the  terms  of 
the  settlement  by  which  that  power  was  given,  and  the  circum- 
stances of  the  property,  all  confirmed  this  view  of  the  case.    The 
third  codicil  especially  was  strongly  in  favour  of  the  argument,  for 
by  it  the  testatrix,  wishing  to  dispose  of  two  copyhold  cottages  in 
a  particular  manner,  revoked  the  gift  of  the  residue  as  to  them, 
thus  showing  that  she  intended  copyholds  to  pass  as  residue,  and 
not  by  the  devise  of  the  manor.     [They  referred  to  Moseley  v. 
Mottettx,  (a)   Doe  v.   Williams^  (6)   Cholmondeley  v.   Clinton^  (c) 
Coke's  Compleat  Copyholder,  §  31 ,  pp.  64,  55,  60.]     The  conclu- 
sion on  this  point  is  that  it  is  not  shown  that  the  lands  in  question 
passed  as  part  of  the  manor.     In  connection  with  this  portion  of 
the  case,  it  is  submitted,  that  the  fact  of  the  extinguishment  of  the 
copyholds  in  the  manor  is  not  made  out  as  to  either  lot  1,  lot  2, 
or  lot  3.  (^2)     [In  reference  to  the  question  raised  as  to  lot  1,  they 
referred  to  Doe  v.  Davidson^  (e)  and  as  to  lot  2,  to  Hahergham  v. 
Vincerit.  (^)]     On  the  second  main  point,  as  to  the  period  from 
which  the  account  of  rents  and  profits  ought  to  be  taken,  it  is  sub- 
mitted that,  this  being  a  case  of  entire  mistake  and  the  whole 
transaction  being  bond  fidej  the  account  ought  to  have  been 
directed  only  *  from  the  filing  of  the  bill.     The  decision  in    •  790 
Drummond  v.  The  Duke  of  St.  Albans  (A)  is  a  clear  au- 
thority in  favour  of  this  proposition ;  in  charity  cases  also  the 
Court  acts  on  the  same  principle.    Attorney- General  v.  The  Mayor 
of  Exeter^  (i)  Bromley  v.  Holland.  (Jc) 

'  (a)  10  M.  &  W.  533.      (6)  11 M.  &  W.  803.      (c)  2  J.  &  W.  1,  pp.  91. 92. 
(d)  The  point  here  raised  will  be  sufficient!/  seen  by  the  notice  taken  of  it 
in  the  judgment  of  the  Lord  Chancellor. 

(«)   2  M.  ft  S.  176.  (0  2  Rusi.  S62. 

(g)  2  Ves.  Jr.  204.  p.  233.  (*)  5  Vea.  610. 

(A)  5  Yes.  433 ;  fee  also  3  Vea.  26. 
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it  in  a  different  eense.  [He  referred  to  Doe  t.  Martin,  (a)  as  an 
answer  to  the  argument  on  the  other  side,  drawn  from  the  terms  of 
the  will  and  the  expression  contained  in  the  third  codicil ;  and 
then  noticed  the  various  points  raised  as  to  the  eztinguishment  of 
the  copyholds  in  the  manor,  citjr^  Roe  y.  Aittrop.  (6)]  The  im- 
portant question  is  as  to  the  account,  how  far  back  that  is  to  be 
carried.  The  principal  defendant  here,  under  the  circumBtances 
of  the  case,  holds  in  express  trust  for  the  plaintiff;  and  this  Court, 
though  guiding  itself  by  analogy  to  the  Statute  of  Limitations,  is 
not  bound  to  follow  that  statute.  2%e  Attomei/-General  t.  The 
Brewers  Compant/.  (c)  If  the  plaintiff's  title  had  been  at  law  and 
he  had  recovered  in  ejectment,  he  could  have  claimed  back  rents 
from  1831.  Grata  v.  Mlis,  (d)  Dean  of  My  v.  BlUa.  («)  There 
is  no  ground  in  principle  or  reason  why  -the  trustee  should  be  ex- 
cased,  and  the  plaintiff  not  have  his  full  measure  of 
•  relief.  The  decision  in  Drvmmond  v.  Ift«  Dvke  of  St.  *  792 
Albans  (y)  is  beside  the  point ;  it  was  the  case  of  a  com- 
mon error,  all  the  parties  were  mt  jwria,  there  was  no  breach  of 
tmst,  and  it  was  not  a  case  between  trustee  and  eestvi  que  trust. 
It  is  submitted  that  there  is  nothing  to  justify  an  alteration  in  the 
Vice-Chancellor's  decree. 

The  Lobd  Ghancellob. — This  case  is  one  of  considerable 
nicety,  requiring  the  exercise  of  great  discretion  on  tlie  part  of  the 
Court  in  giving  its  judgment,  because  it  is  almost  impossible  not 
to  have  a  strong  leaning  in  favour  of  the  defendant ;  he  is  in  pos- 
session of  property  purchased  by  him  several  years  ago,  from  a 
vendor  who  bought  it  many  years  previously,  and  paid,  for  any 
thiog  that  appears  to  the  contrary,  a  full  consideration  for  it,  and 
the  difficulty  which  is  now  raised  against  the  title  is  one  that  might 
well  have  escaped  the  observation  of  persons  using  ordinary  care 
and  vigilance.  A  party  filling  such  a  position  ought  not  certainly 
to  be  disturbed  unless  the  case  is  clearly  made  out  against  him  ; 
but  when  it  is  made  out,  the  Court  must  decide  in  favour  of  the 
plaintiff  who  raises  the  objection  without  any  displeasure  against 
him  for  asserting  tliat  which,  according  to  the  result,  is  shown  to 

(o)  4  B.  &  Ad.  771.'  (d)  9  M.  &  W.  113. 

(6)  2  W.  Bkdt.  1228.  (e)  2  De  G.,  M.  &  G.  M9. 

(e)  1  Mer.  496.  (9)  6  Tea.  483. 
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parte  of  the  Till,  or  a  positive  statement  of  euch  being  the  sense 
intended,  or  a  reductio  ad  ahiurdwn  by  not  taking  the  word  in  a 
qualified  sense. 

The  grounds  which  hare  been  relied  on  in  support  of  the  de- 
fendant's case  on  this  point  amount  to  this  ;  namely,  that  certain 
expressions  can  be  found  which  are  consiatent  with  the  testatrix 
not  having  understood  the  word  "  manor  "  in  its  proper  sense : 
the  proposition,  however,  to  be  established  is,  that  they  are  incon- 
sistent with  her  having  used  it  in  its  proper  sense,  and  I  think 
none  of  the  objections  go  so  far  as  that.  In  the  first  place  it  is 
said  that  the  testatrix  in  devising  the  manor  has  used  words 
which,  if  she  supposed  the  copyholds  in  question  to  be  part  of  the 
manor,  would  be  tantolo^cal ;  but  this  argument,  if  pushed  to  the 
extent  that  words  must  be  always  understood  in  a  qualified  mean- 
ing where  they  are  accompanied  by  expressions  which  would  be 
tautological  if  they  are  not  so  understood,  wo\itd  alter  the  mean- 
ing of  almost  every  conveyance  or  will  that  was  ever  drawn.  It 
was  next  sud,  that  among  a  number  of  items  which  are  added  to 
the  devise  of  the  manor,  there  is  a  devise  of  property  which  was 
originally  copyhold,  and  it  was  argued  that  the  testatrix  would  not 
have  thus  added  it,  if  she  had  meant  it  to  be  included  in  the 
manor.  Perhaps  she  might  not,  hnt  probably  she  did  not  know 
that  it  was  part  of  the  manor,  and  exactly  the  same  observation 
applies  to  tliis  as  to  the  last  objection,  of  which  it  is  in  fact  a 
branch.  The  third  codicil  was  then  referred  to,  in  which  the  tes- 
tatrix treats  a  particular  copyhold  cottage  as  part  of  the 
residue,  which  was  in  fact  *  part  of  the  manor.  This  agun  *  795 
is  an  argument  of  the  same  sort  as  the  others  which  I  have 
already  noticed :  all  that  it  proves  is,  that  she  did  not  know 
whether  the  cottage  was  part  of  the  manor  or  not,  and  her  only 
anxiety  was,  that  it  should  go  to  the  person  mentioned  in  the  cod- 
icil and  to  no  one  else.  It  was  also  said  that  the  word  "  manor  " 
was  to  be  taken  as  used  in  the  will  in  the  same  sense  in  which  it 
was  used  in  the  settlement ;  but  the  substratum  of  this  ai^njent 
failed,  for  it  was  not  shown  that  the  word  was  used  in  the  settlement 
in  any  but  its  ordinary  sense.  The  result  is,  tliat  every  estate 
which  was  so  purchased  as  to  become  in  point  of  law  parcel  of  the 
manor,  and  constituting  a  demesne  of  the  manor,  passed  under 
the  devise  of  the  manor. 

A  question  was  then  raised  as  to  whether  the  copyholds,  though 
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surrendered  to  the  use  of  the  lord,  or  rather  the  lord's  trustees, 
the  lords  of  the  manor,  were  so  surrendered  as  to  unite  them  witb 
the  manor.  As  to  lot  1  (the  allotment  which  was  made  to  the 
lord  in  right  of  the  soil  by  the  commissioners  under  the  Act  of 
Parliament),  it  was  said  that  it  did  not  follow  that  it  became  par- 
cel of  the  manor,  for  it  might  be  a  distinct  inheritance  independent 
of  the  manor.  In  support  of  this  view,  the  decision  in  Doe  t. 
Davidson^  (a)  before  Lord  Ellenbobough,  was  relied  upon.  That 
was  the  case  of  a  parish  in  the  north  of  England,  consisting  of  a 
great  number  of  customary  freeholds,  which  I  take  for  the  present 
purpose  to  have  been  on  the  same  footing  as  copyholds :  the  lord 
and  the  copyholders,  or  custqmary  freeholders,  entered  into  an 
agreement  to  make  a  division  of  their  lands ;  and  having  done  so, 

the  lord  taking  a  certain  portion,  and  each  of  the  freehold- 
*  796    ers  taking  a  portion,  •  they  obtained  an  Act  of  Parliament 

confirming  what  they  had  done;  and  then  the  question 
arose,  half  a  century  afterwards,  whether  the  allotments  which  the 
copyholders  or  the  customary  freeholders  had  taken  were  afiected 
by  the  customary  rules  of  descent,  or  whether  they  became  free- 
holds descendible  according  to  the  common  law:  the  case  was 
very  fully  argued,  and  a  very  elaborate,  and,  I  think,  most  satis- 
factory judgment  was  given  by  Lord  Ellenborough,  who  decided 
that  they  took  freeholds  descendible  as  at  common  law.  Parties 
cannot  by  their  own  act  create  a  new  course  of  descent,  and  what 
the  parties  there  agreed  to  was,  that  they  would  divide  the  lands 
and  make  each  owner  of  the  common  rights  the  owner  of  a  par- 
ticular piece  of  land  absolutely  in  lieu  of  his  common  rights ;  and 
the  legislature  sanctioned  that,  but  it  did  not  introduce  any  clause 
saying  that  the  lands  should  be  of  any  other  tenure  than  the  lands 
of  the  rest  of  her  Majesty's  subjects.  The  Court  of  Queen's 
Bench  therefore  held  that  the  parties  did  not  create  a  new  tenure, 
and  that  the  rule  of  descent  that  prevailed  in  other  lands  in  that 
manor  did  not  attach  on  the  divided  lands.  I  think  that  was 
per|9ctly  right ;  but  even  if  that  had  not  been  so  held,  the  decision 
would  not  have  touched  the  case  of  land  allotted  to  the  lord. 
When  land  is  spoken  of  as  allotted  to  the  lord,  it  is  meant  that 
whereas  the  lord  had  previously  the  right  of  soil  over  the  whole 
common,  subject  to  rights  of  common  in  the  tenants  which  made 

(a)  2  M.  &  S.  175. 
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that  right  of  little  or  no  value,  a  certain  portion  of  land  is,  on  a 
division  being  made  among  all  the  parties  interested,  kept  by  the 
lord  free  from  anj  common  ri^ts,  the  rest  of  the  land  being 
apportioned  amongst  the  commoners.  *  The  qnestion  here  having 
reference  to  that  portion  of  land  kept  by  the  lord,  it  Tould  seem 
that,  as  a  matter  of  course,  it  must  be  kept  bj  him  as  part  of 
that  which  it  was  before ;  nameljr,  his  manor.  Even  if 
*  the  other  lands  became  freehold  instead  of  copyhold,  *  797 
which  they  would  not  here  because  the  Act  of  Parliament 
expressly  says  they  are  to  be  copyholds,  that  would  not  alter  the 
quaUty  of  the  land  which  all  along  was  the  land  of  the  lord ;  it 
would  continue  the  same  after  as  before  the  iuclosure.  That  dis- 
tinguishes the  present  case  from  Doe  v.  Davidson,  even  if  Doe  v. 
Davidson  could  have  had  any  application  to  the  copyholds  ;  but  it 
is  in  fact  inapplicable,  because  there  is  an  express  and  particular 
clause  in  the  Act  of  Parliament,  makii^  all  the  allotments  to  the 
copyholders,  in  respect  to  copyhold  rights,  copyhold  lands.  Then 
the  circumstance  which  appeared,  that  there  was  another  manor 
besides  that  of  Watton  Hall  mentioned  in  the  Act,  was  relied  on, 
and  it  was  said  that  it  was  not  clear  that  the  allotment  in  question 
was  made  out  of  lands  that  were  originally  parcel  of  the  lands  of 
Watton  Hall.  I  think,  however,  that  makes  no  difference,  for  the 
clear  meaning  of  the  legislature  was,  that  for  the  purpose  of  the 
inclosure  it  was  all  to  be  treated  as  one  manor.  It  seems  to  me, 
therefore,  that  the  allotment  in  question  became  to  all  intents  and 
purposes  parcel  of  the  manor,  and  so  passed  under  the  devise. 

That  brings  me  to  the  other  two  cases,  namely,  the  purchase 
from  Scott's  devisees  (lot  2),  and  the  purchase  from  the  parties 
interested  under  Crockley's  setUement  (lot  8).  With  respect  to 
the  first  of  these  it  was  said,  that  there  was  no  eztinguishment  of  the 
copyhold  rights  by  reason  of  the  peculiarities  that  attached  on 
the  title  of  Scott's  devisees.  Their  title  arose  thus ;  in  1763,  on  the 
marriage  of  Mr.  Scott,  certain  copyhold  lands  held  in  this 
manor  were  settled  on  Mr.  Scott  for  his  life,  with  remainder  to 
trustees  for  a  term  to  secure  a  jointure  to  his  wife,  with  remainder 
to  the  heirs  of  the  body  of  the  wife  by  the  husband.  (The 
form  of  the  *  deed  was  a  settlement  of  the  freeholds  and  a  *  798 
covenant  to  surrender  the  copyholds  to  the  same  uses.) 
There  was  issue  of  the  marrif^e  two  sons,  and  in  1791,  they 
being  both  of  age,  but  not  being  able  to  suffer  a  valid  recovery 
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because  they  were  only  contingent  or  rather  expectant  remainder- 
men in  fee,  concurred  with  their  father  and  mother  in  sufferiug  a 
copyhold  recovery.     It  appears  that  before  suffering  the  recoYcry 
the  copyholds  were  surren&ered  to  the  use  of  the  settlement,  this 
not  haying  been   previously  done.     Subsequently,  the  inclosure 
took  place,  and  allotments  were  made  to  Scott's  devisees,  he  hay- 
ing then  died  and  his  widow  having  survived  him ;   and  Scott's 
devisees  sold  to  the  trustees  of  Mrs.  Barker's  settlement  and  sur- 
rendered.    Nothing  more  was  at  that  time  done  to  complete  the 
title,  which  was  certainly  defective,  because  the  recovery  sufiered 
in  1791  had  been  ineffectual  to  bar  any  estate  tail  that  was  in 
existence,  for  the  reason  before  stated.    The  title  was  also  defec- 
tive, because,   applying  to  copyholds,  as  is  done  in  the  case  of 
Lane  v.  Pannell  (a)  adopted  by  Mr.  Pearne,  the  doctrine  that  a 
particular  estate  must  continue  until  the  time  when  the  estate  in 
remainder  comes  into  possession,  Mr.  Scott  having  died  leaving 
his  wife  surviving,  the  remainder  to  the  heirs  of  the  body  of  flie 
wife  by  the  husband  never  took  effect,  for  the  particular  estate  was 
determined  before  it  came  into  e9$e.    After  the  death  of  Mrs. 
Barker,  however,  when  the  sale  by  the  trustees  of  this  property 
took  place,  the  blot  was  hit  by  the  conveyancer  that  the  recovery 
was  ineffectual  by  reason  of  its  being  suffered  at  a  time  when 
there  was  no  tenant  in  tail  in  existence ;  and  in  order  to  cure  the 
defect,  the  then  eldest  son,  his  mother  being  dead,  suffered  another 

recovery,  and  confirmed  the  title.  The  question  thus  is, 
•  799    whether  this  proceeding  *  had  the  effect  of  so  making  good 

the  title,  and  whether  the  devise  of  the  manor  which  took 
place  before  the  title  was  thus  confirmed,  can  be  held  to  include 
this  allotment.  On  this  part  of  the  case  I  had  in  the  course  of 
the  argument  considerable  doubts,  but  those  doubts  have  been 
entirely  removed.  It  appears  that  no  surrender  was  made  in 
1768  in  pursuance  of  the  covenant  in  Mr.  Scott's  settlement,  but 
that  it  was  made  in  1791  when  the  first  recovery  was  suffered.  I 
am  strongly  inclined  to  think  that  that  enured  as  a  surrender  to 
the  use  of  Mr.  Scott  and  his  wife  for  life,  with  remainder  to  the 
heirs  of  the  body  of  the  wife.  That,  however,  may  be  questioned, 
and  it  does  not  seem  to  me  to  signify  whether  it  did  or  not; 
because  if  it  did  not,  then  Mr.  Scott  and  his  wife  had  the  copyhold 

(a)  1  RoUe,  488. 
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fee.  Whatever  interest  they  had  became  vested  in  the  trustees  of 
Mrs.  Barker's  settlement,  and  the  utmost  that  can  be  said  (putting 
it  in  the  most  favourable  way  for  the  defendant)  is,  that  the  title 
of  the  trustees  was  possibly  liable  to  be  defeated  at  the  instance 
of  the  heir  of  the  body  of  Mrs.  Scott  after  her  death.  Then  the 
question  being,  whether,  Mrs.  Barker  having  made  her  will  after 
the  purchase,  the  devise  of  the  manor  included  the  land  so  pur- 
chased :  the  answer  must  clearly  be  that  it  did.  That  there  might 
by  possibility  be  an  equitable  right  attaching  in  others  which 
might  thereafter  be  enforced  could  not  be  said  to  prevent  it  in  the 
mean  time  from  becoming  parcel  of  the  manor.  The  owner  of 
the  manor  might  be  liable  to  some  proceeding  at  the  instance  of 
the  party  having  the  dormant  equitable  right,  but  that  equitable 
right  was  barred  by  what  took  place  afterwards ;  so  that  the  result 
is,  that  the  manor  passed  without  any  equitable  claim  capable  of 
being  set  up  by  the  person  claiming  under  Scott. 

It  now  remains  to  consider  the  case  of  lot  8,  taken 
*  under  CrocHey's  settlement.  The  state  of  the  title  ap-  *  800 
pears  to  have  been  this:  Grockley  made  a  settlement  of 
freeholds  to  the  use  of  himself  for  life,  with  remainder  to  another 
person  of  the  name  of  T.  Scott  for  life,  with  remainder  to  his  wife 
for  life,  with  remainder  to  the  use  of  the  first  and  other  sons  in 
tail  in  the  usual  way :  there  was  a  covenant  to  surrender  copy- 
holds, including  lot  3,  to  the  same  uses  :  the-  settlement  contained 
a  general  power  of  sale  in  T.  Scott  and  his  wife.  That  being  the 
state  of  the  title,  and  Crockley  having  been  admitted  and  being 
dead,  T.  Scott  and  his  wife,  having  at  that  time  been  admitted  to 
no  more  than  a  tenancy  for  life,  agreed  to  sell  and  did  sell  to  the 
lords  of  the  manor.  There  is  a  little  doubt  in  my  mind  how  far 
the  admission  of  T.  Scott  and  his  wife  enured  as  an  admission 
for  those  in  remainder ;  but  it  seems  to  be  immaterial,  because 
by  the  sale  made  under  the  power  contained  in  the  settlement, 
they  had  sold  to  the  lords  of  the  manor  all  their  estate  and  in- 
terest, and  this  Court  would  have  enforced  it  in  favour  of  the  lords. 
The  lords  therefore  had  the  legal  title  to  the  manor  as  against 
Scott  and  his  wife,  and  an  equitable  right  at  any  time  to  call  for 
a  surrender  from  any  one  else  in  whom  there  might  be  an  out- 
standing legal  estate.  Thus  the  lot  in  question  constituted  part 
of  the  manor  and  fell  into  it,  and  must  like  the  rest  be  held  to 
have  passed  under  the  devise  to  the  present  plaintiff's  father  for 
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life,  with  remainder  to  him  in  tail.  The  plaintiCT  tboB  clearly 
succeeds  in  establishing  his  title  to  have  these  copyholds,  which 
form  parcel  of  the  manor  aa  devised,  conveyed  to  him. 

There  now  remains  the  extremely  important  and  difficult  qne&- 

tdon  ;  namely,  during  how  long  a  portion  of  time  ought  the  Court 

to  give  an  account  of  the  rents.    Though  we  have  disposed  of  the 

main  question  in  the  cause,  as  we  have  no  doubt  npon  it, 

•  801    we  think  it  will  be  more  satisfactory  •  to  the  Court  and  to 

the  parties,  and  conduce  to  the  interest  of  those  who  are  to 
be  guided  by  our  judgment  hereafter,  that  we  should  take  a  little 
further  time  to  consider  the  different  autiiorities  which  have  been 
cited  on  the  last  point. 

I  may  add  that  we  are  quite  clear  that  there  ought  to  be  no 
costs  of  this  appeal,  becanse  it  is  an  appeal  rendered  necessary 
by  the  very  careless  way  in  which  the  testatrix  has  disposed  of 
these  extensive  estates.  It  was  a  very  reasonable  subject  to  bring 
under  the  consideration  of  the  Court :  the  plaintiff  brought  it 
before  the  Court  below,  and  it  was  reasonable  on  the  part  of  the 
defendant,  who  had  been  so  long  in  possession  and  who  had  been 
led  into  that  position  by  the  carelessness  of  the  testatrix,  to  bring 
the  decision  by  way  of  review  before  ns.  There  will  therefore, 
under  the  circumstances,  be  no  costs  of  the  appeal,  and  the  depoat 
will  be  returned. 

1854.    Juiauy  14. 

The  Lord  Chancellob.  7-  This  case  stood  over  for  the  Court 
to  give  judgment  on  one  point  only  (the  other  point«  being  disposed 
oOi  which  was  as  to  the  period  of  time  during  which  the  account 
was  to  be  directed  in  favour  of  the  infant  plaintiff. 

The  way  in  which  I  view  the  matter  is  this :  if  the  estate  had 

not  been  in  trustees,  but  it  had  been  a  mere  legal  devise,  the 

plaintiff  in  an  action  of  trespass  for  mesne  profits  might  without 

*  doubt  have  recovered  all  the  rents  that  accrued  during  his  minoiitj, 

for  although  in  such  an  action  the  defendant  might  have 

*  802    pleaded  *  the  old  Statute  of  Limitations  of  James  L,  yet 

the  infant  plaintiff  could  have  replied  that  during  that  time 
he  was  an  infant,  and  it  would  have  been  a  good  replication. 
That  being  so,  I  should  be  very  loath  to  introduce  the  application 
of  a  different  rule  to  what  is  technically  an  equitable  estate  from 
that  which  is  applicable  to  what  is  technically  a  legal  estate ;  such 
distinctions  are  rather  discreditable  to  our  institutions,  for  there 
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is  no  real  difference  between  the  cases,  and  the  same  principle  ought 
to, be  acted  on  in  each ;  it  is,  in  fact,  an  instajice  in  which  I  shoald 
have  Baid  that  the  maxim  equitas  sequitur  legem  ought  to  prevail. 

lu  order,  however,  to  show  that  what  I  have  just  stated  is  not 
a  correct  view  of  the  subject,  the  decision  in  Drummond  v.  The  Ihdee 
of  St.  Albans  (a)  was  mainly  relied  upon.  Before,  however, 
Itdverting  to  that  case,  I  will  call  attention  to  Bome  of  the  more 
leading  authorities  in  chronological  order,  and  they  will,  I  think, 
be  found  to  illustrate  the  opinion  I  have  expressed.  The  earliest 
case  to  which  I  shall  advert  is  that  of  Dormer  v.  Forteseuef  (A) 
and  I  cit«  it  only  for  the  sake  of  some  observations  of  Lord  Habd- 
wicKE ;  he  there  says,  "  But  as  I  said  before,  there  are  several 
cases  where  this  Court  does  decree  an  account  of  rents  and  profits, 
aud  tliat  from  the  time  the  title  accrued.  As  where  a  man  brings 
his  bill  in  this  Court,  where  there  is  a  trust,  and  upon  a  mere 
equitable  title,  there  be  shall  recover  the  estate,  and  the  Court  will 
give  him  an  account  of  the  rents  and  profits,  and  that  from  the 
time  the  title  accrued,  unless  upon  special  circumstances,  and  then 
they  will  restrain  it  to  the  time  of  bringing  the  bill,  as  where  the 
defendant  had  no  notice  of  the  plaintiff's  title  nor  had  the 
deeds  and  writings  in  his  *  custody,  in  which  the  plaintiff's  *  803 
title  appeared,  or  where  the  title  of  the  plaintiff  appeared 
by  deeds  in  a  stranger's  custody.  So  where  there  hath  been  any 
default  or  laches  in  the  plaintiff,  in  not  asserting  his  title  sooner, 
but  he  has  lain  by,  there  the  Court  has  often  thought  fit  to  restrain 
it  to  the  filing  of  the  bill.  So  in  the  case  of  a  bill  brought  by 
an  infant  to  have  possession  of  the  estate,  and  an  account  of  rents 
and  profits,  the  Court  will  decree  an  account  from  the  time  of 
the  infant's  title  accrued,  for  every  person  who  enters  on  the  estate 
of  an  infant  enters  as  a  guardian  or  bailiff  for  the  infant." '  The 
principle  laid  down  here  is,  that  unless  there  be  laches,  or  unfair 
dealing,  or  something  to  take  the  case  out  of  what  Lord  Haedwickb 
considers  to  be  the  general  rule,  primd  facie  the  party  ie  to  account 
for  reuts  during  the  jieriod  of  time  he  has  been  in  possession :  that 
was  the  rule  upon  the  old  authorities. 

The   next   case   is  Pettiward  v.   Prescott,  (c)  before    Sir   W. 
Gkant,  and  this  and  the  other  cases  I  am  about  to  cite,  together 

(a)  5  Ve».  433.  (6)  3  Atk.  124,  p.  130.  (c)  7  Vee.  541. 

■  Lewin  Trustg  (6th  Am.  ed.),  639,  641;  Schroder  e.  Schroder,  Kay,  691; 
Pascoe  0.  Swan,  27  Bmt.  £06. 
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with  Drummond  v.  The  Duke  of  St  Albans^  which  I  will  notice 
separately,  were  cases  relied  upon  by  the  defendant  as  instances  of 
the  Court  not  decreeing  an  account  of  rents  and  profits  from  any 
earlier  period  than  the  filing  of  the  bill,  or  a  period  much  more  recent 
than  the  accruing  of  the  title :  I  think,  however,  that  they  will  all 
be  found  to  have  depended  on  special  circumstances.  In  Pettitcard 
V.  Prescottj  (a)  the  facts,  so  far  as  they  are  necessary  to  be  men- 
tioned, were  simple :  Richard  Astley  gave  a  copyhold  estate  to 
Boger  Petti  ward,  and  gave  all  the  residue  of  his  property  to  his 
brother  John  Astley ;  it  was  supposed,  and  I  imagine  correctly, 

that  there  was  some  defect  in  the  devise  of  the  copyhold 
•  804   estate,  so  that  the  *  brother  took  possession  of  the  copyhold 

estate  as  well  as  of  the  residue  of  the  property ;  he  held  it 
during  his  life,  and  devised  it  by  his  will ;  subsequently  a  bill  was 
filed  by  Pettiward  for  the  purpose  of  establishing  an  equitable  title 
on  the  docti-ine  of  election,  and  Sir  W.  Grant  held  that  the 
doctrine  of  election  was  applicable,  and  that  Pettiward  was  entitled 
to  the  estate  although  not  legally  devised  to  him,  the  brother  being 
absolute  devisee  except  for  the  copyhold  estate  and  being  bound  to 
make  his  election.  Sir  W.  Grant,  having  in  his  judgment  disposed 
of  that  point,  goes  on  thus  :  (6)  "  With  respect  to  the  other  point, 
there  ought  to  be  no  account  beyond  the  filing  of  the  bill.  There 
is  no  infant,  no  breach  of  trust,  in  the  case."  (From  this  I  infer 
that  if  it  had  been  the  case  of  an  infant,  his  Honor  would  have 
held  he  must  have  given  an  account  for  by-gone  rents.)  "  John 
Astley  lives  and  dies  in  the  belief  that  no  claim  was  to  be 
made  upon  him."  (He  was  not  put  to  his  election.)  "  Under 
that  supposition  he  disposes.  Upon  that  supposition  those  deriving 
under  him  deal  with  it,  and  after  a  lapse  of  time  nearly  sufficient 
to  bar  the  legal  remedy  "  (I  think  eighteen  years  had  elapsed  from 
the  time  of  death  to  the  institution  of  this  proceeding), "if  any 
there  had  been  for  the  estate,  this  plaintiff  asks,  not  only  the  estate, 
but  the  whole  rents  and  profits  from  the  time  the  title  accrued, 
which  he  has  been  so  tardy  in  asserting.  Constructively,  it  is 
true,  the  heir  was  a  trustee  of  the  rents  and  profits  of  the  estate 
bound  by  the  will ;  but  it  does  not  follow  that  he  is  always  so.  In 
Dormer  v.  Fortesctte  (3  Atk.  124)  Lord  Hardwickb  says,  upon 
special  circumstances,  even  in  case  of  a  trust,  the  Court  will 

(a)  7  Ves.  541.  (6)  lb.  646. 
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restrain  the  account  to  the  time  of  bringing  the  bill ;  and  he 
specifies,  as  one  instance,  default  and  neglect  in  not  filing 
the  bill  sooner  ;  and  says  the  Court  has  often  thought  •fit  *  805 
to  restrain  it.  The  plaintiff  therefore  ought  in  this  case  to 
be  restrained  from  carrying  the  account  farther  back :  "  that  ia. 
Sir  W,  Gkant,  admitting  that  the  general  principle  was  to  follow 
the  rule  of  law,  and  to  give  the  account  during  the  whole  period 
of  time,  says  that  in  the  case  before  him  there  were  circumstances 
within  the  exception  laid  down  by  Lord  Hardwicke,  justifying  him 
in  uot  giving  the  account  back  to  that  remote  period. 

The  next  case  in  point  of  date  was  Pickett  v.  Loggon,  (a)  before 
Lord  Eldok  :  there  a  bill  was  filed  to  set  aside  a  sale  that  had  been 
made  by  the  plaintiff,  on  the  ground  of  fraud  and  imfwsitioQ :  the 
parties  were  in  very  indigent  circumstances,  the  sale  took  place  in 
1788,  and  the  plaintiffs  interest  depended  on  a  certain  brother 
being  dead,  and  it  was  a  question  whether  he  was  dead  ;  it  was 
thus  a  transaction  entered  into  in  the  dark  :  in  1792  it  was  ascer- 
tained that  the  brother  had  been  dead,  and  consequently  that  the 
plaintiCTs  title  was  good :  a  bill  was  then  filed  to  set  aside  the 
transaction,  but  I  suppose  in  consequenco  of  the  parties  not  having 
good  advice,  or  not  having  the  means  of  proceeding,  it  was  brought 
to  a  bearing  and  dismissed,  no  counsel  appearing  I'or  the  plaintiff, 
and  the  decree  of  dismissal  enrolled:  afterwards,  in  1800,  a  new 
bill  was  filed,  and  Lord  Eldon,  having  gone  minutely  into  the  case, 
and  being  of  opinion  that  it  was  competent  to  the  plaintiff  to  file  the 
new  bill  notwithstanding  the  dismissal  of  the  former  suit,  decided 
in  favour  of  the  plaintiff,  and  then,  in  three  or  four  words  at  the 
end  of  his  judgment,  said  he  was  disposed  to  think  that  the 
account  should  be  only  from  the  time  of  the  bill  filed.  Although 
the  expression  is  in  that  doubtful  form,  I  have  no  doubt  that  the 
decree  was  drawn  up  accordingly,  and  that  the  case  may  be 
taken  *  as  an  authority,  that,  under  the  circumstances,  *  806 
Lord  Eldon  thought  there  ought  to  be  no  account  beyond 
the  period  of  the  filing  of  the  bill. 

liie  next  case  chronologically  is  that  of  Bow>e»  v.  Eatt  London 
Water  Works.  (6)  There  Mr.  Bowes  was  tenant  for  life,  with 
remainder  to  his  first  and  other  sons,  of  certain  leaseholds  the 
legal  estate  of  which  was  in  two  trustees,  and  the  trustees,  havii^ 

(a)  14  Tea.  216.  (6)  3  Madd.  376,  p.  383. 
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power  during  the  minority  of  any  tenant  for  life  to  lease  the 
property,  took  on  themselves  to  lease  after  the  minority  had  ex- 
pired :  the  tenant  for  life,  supposing  the  leases  to  be  good, 
acquiesced  in  them,  although  they  were  in  truth  not  binding  od 
him  because  they  were  in  breach  of  trust :  I  think  there  were  also 
some  other  objections  to  which  it  is  not  necessary  to  advert:  the 
bill  was  filed  to  set  aside  these  leases  after  an  acquiescence  in  them 
for  nine  years ;  and  Sir  J.  Leach  held  that  they  were  to  be  set 
aside  as  being  granted  not  in  pursuance  of  the  power;  and  then 
he  goes  on  in  his  judgment  to  observe :  ''  It  is  said  that  the  plain- 
tiff, having  received  the  rent  for  nine  years,  has  precluded  himself 
from  equitable  relief  in  respect  of  the  leases,  if  he  were  otherwise 
entitled  to  it.  If  the  plaintiff,  when  he  succeeded  to  the  property, 
had,  with  full  knowledge  of  the  imperfection  of  the  leases,  and  in 
consideration  of  the  defendants  agreeing  to  continue  tenants,  con- 
sented to  leave  them  undisturbed,  that  would  have  amounted,  not 
to  a  confirmation  of  the  lease,  because  he  could  not  confirm  for 
those  who  stood  behind  him,  but  to  an  agreement,  by  which  I 
should  have  held  him  bound  for  his  life,  if  the  leases  continued  so 
long.     But  it  is  plain  that  this  plaintiff,  during  the  receipt  of  the 

rent,  was  wholly  unaware  of  the  imperfection  of  the  leases. 
*  807   The  plaintiff,  however,  ought  to  have  looked  *  into  his  rights ; 

and  as,  by  his  negligence  to  obtain  information  with  respect 
to  them  and  to  assert  them,  the  lessees  may  have  been  led  to 
expenditure  on  the  premises,  the  benefit  of  which  they  will  now 
lose,  I  shall  not  direct  an  accoimt  beyond  the  filing  of  the  bill,  nor 
shall  I  give  the  plaintiff  costs."  Thus  this  case  also  proceeds 
upon  the  ground  that  it  was  an  exception,  and  that  it  did  not  come 
within  the  general  rule :  the  plaintiff  ought  to  have  been  more 
alive  to  his  own  interest:  he  had,  by  lying  by,  led  parties  to 
expect,  or  to  act  upon  the  notion,  that  they  had  the  property,  in  the 
possession  of  which  he  all  along  might  have  disturbed  them  but 
did  not  do  so,  and  thus  he  might  have  led  them  into  an  expendi- 
ture which  they  would  not  otherwise  have  incurred ;  and  it  was 
therefore  unjust  that  they  should  have  any  account  directed  against 
them  beyond  the  filing  of  the  bill. 

There  is  another  case  which  occurred  not  long  subsequently  to 
the  last :  I  allude  to  that  of  Edwards  v.  Morgan.,  (a)  before  Chief 

(a)  M'Clel.  541. 
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Baron  Alexander,  and  it  will  alao  be  found  to  be  an  exception. 
There  certain  leaseholds,  to  which  a  Mre.  Gwen  Jonea  was  entitled 
absolutely,  were  on  her  second  marriage  with  Thomas  Thomas 
assigned  to  trustees  to  secure  certain  charges,  and,  subject  to 
those  charges,  in  trust  for  Thomas  Thomas  and  Gwen  Jones,  and 
after  the  death  of  either  then  for  the  sutvivor :  the  marriage  took 
effect,  and  the  wife  BuiTived ;  she  had  three  daughters,  and  by  her 
will  she  gave  the  whole  of  the  property  to  one  of  them,  Margaret, 
who  married  Thomas  Edwards:  Mr.  Edwards  thinking  (it  does 
not  exactly  appear  how  or  why)  tliat  he  was  not  entitled,  but  that 
the  other  sisters  were,  and  having  entered  on  the  property  as  the 
personal  representative  of  his  wife's  mother,  put  the  other  parties 
into  possession :  he  afterwards  found  that  the  property  was 
*  his  own  (that  is,  it  was  his  as  representing  his  wife,  who  *  808 
was  then  dead),  and  under  those  circumstances  he  filed  a 
bill  for  relief:  there  was  some  question  whether  tlicre  had  or  not 
been  an  election,  but  finally  the  plaintiff  succeeded  in  establishing 
his  title  to  the  property :  the  Chief  Baron,  after  deciding  on  that 
part  of  the  case,  thus  proceeds :  (a)  "  Then  comes  the  question 
relating  to  the  rents  and  profits ;  and  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  the  rents  and  profits  from  the  time  of  filing 
the  bill."  The  plaintiff's  counsel  hero  interposed  with  the  obser- 
vation, "  From  the  time  of  demanding  the  estate : "  and  the  Lord 
Chief  Baron  resumed,  "  You  have  no  evidence  of  that  time :  only 
from  the  time  of  filing  the  bill ;  that  is  the  justice  of  it,  and  I 
apprehend  that  to  be  the  practice  and  the  rule  of  the  Court  in 
such  cases.  It  seems  tolerably  clear  that,  in  cases  of  mere  adverse 
possession,  the  Court  does  not  grant  an  account  of  rents  and 
profits,  when  it  decrees  rents  and  profits,  except  from  the  time  of 
filing  the  bill.  That  certainly  is  much"  more  favourable  to  a  more 
extended  claim  than  this  case ;  because  that  this  was  an  adverse 
possession  is  true,  but  it  was  an  adverse  possession  produced  by 
the  act  of  the  plaintiff  pving  up  the  estate."  ,  What  the  Ciiief 
Baron  says  is,  that  Edwards  having  himself  put  the  defendants 
into  possession,  although  this  did  not  estop  him  from  afterwards 
asserting  and  establishing  his  title  against  them,  yet  he  was  not 
entitled  to  an  account  of  the  rents  during  the  time  he  had  himself 
allowed  them  to  be  in  possession  ;  and,  in  confirmation  of  that,  he 
refers  to  the  case  of  Pettiward  v.  Preseott,  (6)  which  I  have 
(a)  M'ad.  564.  (6)  7  Ves.  Ml. 
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already  noticed.    The  proposition  laid  down  by  the  Chief  Baron  i§ 
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set  that  right,  and  decreed  accordingly  ;  but  then  he  said,  just  on 
the  same  principle  that  operated  on  the  mind  of  the  Chief  Baron 
in  the  case  of  Edwards  v.  Morgan,  that  he  would  not  give  any 
account  of  the  by-gone  titlies ;  the  plaintiff  bad  created  the  em- 
barrassment by  putting  the  defendant  in  auch  a  situation  that  he 
went  on,  very  naturally,  receiving  the  tithes  until  the  plaintifi' 
asserted  his  title:  Lord  Langdalc  took  the  strong  course  of  not 
only  giving  tlie  plaintiff  no  by-gone  tithes  and  depriving  him  of 
the  costs,  but  he  actually  made  him  pay  the  costs  of  the  suit, 
because  he  observed,  in  effect,  that  the  defendant  might  very  prop- 
erly refuse  to  give  up  what  he  had  obtained  until  the  plaintiGT'e 
right  was  established  by  a  legal  proceeding.  I  own  I  do  not  quite 
follow  this  latter  view  of  the  case ;  further  investigation  might 
perhaps  make  it  appear  to  me  to  be  nght,  but  I  only  refer  to  it  to 
show  the  way  in  which  Lord  Lancdale  considered  the  matter. 

If  these  were  all  tlie  authorities,  they  would  seem  to  me  to  be 
perfectly  uniform.  Lord  Habdwicee  lays  down  the  law  distinctly  in 
Dormer  v.  Fortescue  ;  (a)  and  every  case  that  lias  been  relied  on, 
as  showing  that  a  different  principle  has  been  acted  upon,  has 
gone  upon  the  ground  that  there  were  special  circumstances  that 
took  it  out  of  the  general  principle.  There  is,  however, 
•  one  which  I  have  not  yet  noticed,  of  Drummond  v.  Tke  *  811 
Duke  of  St.  Albans,  (6)  that  has  an  aspect  of  considerable 
difhculty.  In  that  case  the  proceeds  of  an  ofhce,  that  of  re^strar 
of  this  Court,  were  assigned  to  certain  trustees  for  George  Duke 
of  St.  Albans  ;  and  on  his  death  the  person  who  was  not  the  party 
really  entitled  was  allowed  by  the  trustees  to  take  possession  and 
to  receive  them,  under  the  suppositiou  that  they  went  with  the 
title  ;  they  really  belonged  to  the  infant  plaintiff,  Mr.  Drummond ; 
under  these  circumstances  a  bill  was  filed  for  an  account,  and  tA 
establish  the  title  of  the  plaintiff:  Lord  Locohbobouoh  decreed  an 
account,  and  the  question  then  arose  as  to  the  period  of  time  for 
which  the  plaintiff  should  have  the  account.  In  that  case  the  rule 
was,  I  think,  stated  perfectly  correctly,  but  the  question  is,  whether 
it  was  applied  rightly :  I  am  not  clear  that  it  was  not ;  but  if  it 
was,  the  authority  is  inapplicable  to  the  present  case.  What  Lord 
LouoHBORODQH  says  IS  that  there  ought  to  be  no  account  beyond 
that  which  the  party  would  have  -  had  at  law :  that,  I  think,  is  un- 

(a)  3  Atk.  124.  (6)  6  Vei.  433. 
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doubtedly  correct,  but  the  point  is,  from  what  tiine  would  the  parfy 
be  entitled  to  an  account  at  law  ?  would  not  he  there  have  been 
entitled  from  the  time  his  title  accrued  ?  there  is  no  doubt  that  b 
the  case  now  before  us  the  party  would  at  law  have  been  so  entitled. 
I  confess  that,  unless  there  be  some  explanation  which  I  do  not 
quite  see,  I  cannot  think  that  the  case  of  Drummond  v.  2%«  Duke 
of  St.  Albans  squares  with  the  other  authorities,  and  I  think  it 
cannot  be  considered  as  law :  it  is  inconsistent  with  what  was  Baid 
by  the  learned  Judges  whose  decisions  I  have  noticed,  and  if  I  am 
to  determine  between  the  two,  I  must  decide  in  favour  of  that  long 
string  of  authorities,  and  against  the  authority  of  Lord 
*  812    Loughborough.    I  cannot  understand  *  how  any  limitation 
of  the  right  of  an  infant  can  be  introduced  on  the  doctrine 
of  laches.     An  infant  files,  his  bill,  as  in  this  case,  within  twelve 
months  after  he  comes  of  age ;  and  what  then  is  there  to  prevent 
him  from  having  the  same  right  in  equity  as  he  would  have  had  at 
law  ?  namely,  an  account  of  the  rents  and  profits  during  the  whole 
period  that  his  title  has  accrued. 

I  arrive  at  this  conclusion  against  my  own  wishes  (if  a  Judge 
can  have  wishes  upon  a  case),  because  undoubtedly  one  feels  it  is 
a  hard  case,  there  being  no  fraud  connected  with  it ;  but  we  must 
merely  look  at  what  are  the  rights  of  the  parties.  The  defendant 
held  the  estate  with  full  notice  on  the  title-deeds  that  it  was  the 
estate  of  the  infant ;  and  having  done  so,  he  must  abide  the  con- 
sequences, and  account  for  the  rents  and  profits  during  the  period 
that  he  has  so  held. 

I  have  had  an  intimation  from  the  Lord  Justice  Knight  Bruce,  (a) 
and  am  authorized  to  say  that  he  takes  the  same  view  of  the 
matter. 

The  Lord  Justice  Turner.  —  The  sole  question  reserved  for 
judgment  in  this  case  was  whether  the  account  of  rents,  which  has 
been  carried  back  to  the  year  1831,  when  the  plaintiff's  title  ac- 
crued, ought  to  have  been  limited  to  any  less  remote  period.  It 
was  insisted  by  the  defendant  that  it  ought  not  to  have  been  carried 
back  beyond  the  filing  of  the  bill,  or  at  all  events  for  more  than 
six  years  before  that  date,  and  many  cases  were  cited  in  support  of 
the  position  that  the  former  of  these  limits  ought  to  have  been 

(a)  Bm  Lordship  was  absent  from  indispositiQii. 
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adopted  under  the  circumstances  of  the  present  case.  I 
•  have  carefully  examined  the  cases  irhich  were  referred  to,  *  813 
and  many  others  bearing  upon  this  question,  and  I  think  that 
they  may  fairly  be  said  to  establish  this  general  position, — that 
in  cases  of  adverse  possession,  where  there  is  no  trast,  no  infancy, 
no  fraud,  no  suppression,  where  in  short  there  is  a  mere  bond  fide 
adverse  possession,  it  is  not  according  to  tlie  course  of  the  Court 
to  carry  back  the  account  of  rents  beyond  the  filing  of  the  bill. 
The  general  rule  is  bo  laid  down  by  Lord  Eldon  in  Pulteney  v. 
Warren,  (a)  and  by  Lord  Chief  Baron  Alexander  in  Edwards  v. 
Morgan,  (i)  The  rule,  therefore,  admits  of  no  doubt,  and  it  is 
important  only,  with  reference  to  the  present  case,  to  observe  the 
reason  on  which  it  is  founded.  Lord  Eldon  thus  states  the  reason ; 
"  It  is  the  party's  own  fault  that  he  did  not  file  the  bill  sooner ;  " 
and  the  cases  which  furnish  us  with  instances  of  the  exceptions  to 
the  rule  lead  to  the  same  conclusion  as  to  tlie  foundation  on  wMch 
it  rests.  Thus,  as  was  remarked  by  Sir  W.  Grant  in  Pettiward 
V.  Prescott,  (^c^  Lord  Habdwicke,  in  Dormer  t.  Fortesevs,  (^d) 
states  the  case  of  trust  aa  one  in  which  the  account  will  be  carried 
back,  but  at  the  same  time  adds,  that  even  in  such  a  case  it  will, 
under  special  circumstances,  tie  limited  to  the  time  of  filing  the 
bill,  and  specifies  default  or  laches  in  the  plaintiff  as  one  of  the 
instances  in  which  it  will  be  so  limited  ;  and  in  Pettiward  v.  Pret- 
eott  itself,.a  case  of  constructive  trust,  the  account  was  limited  to 
the  time  of  the  bill  being  filed,  upon  the  very  ground  of  delay. 

In  Forder  v.  Wade  (e)  too,  another  caae  of  equitable  title, 
the  account  was  hmited  to  the  time  of  filing  the  *  bill,  as  *  814 
I  have  no  donbt  upon  the  ground  of  delay,  although  the 
marginal  note  refers  to  the  doubt  upon  the  title  as  the  reason  of 
the  limit.  So,  again,  cases  of  fraud  and  suppression  furnish  ex- 
ceptions to  the  general  rule,  as  was  laid  down  in  TIte  Duke  of 
BolUm  V.  Deane,  (j)  Bennett  v.  Whitehead,  (A)  Dormer  v.  For- 
teicue,  (d)  and  TownaeTtd  v.  Ash  ;  (i)  but  in  Pickett  v.  Loggan,  (¥) 
a  case  of  fraud,  the  account  was  directed  only  from  the  time  of 
the  bill  being  filed,  upon  the  ground  of  the  delay  in  proceeding. 

(a)  6  Yes.  93.  (y)  Free.  Ch.  fil6. 

(6)   M'Clel.  541.  (A)  2  P.  W.  645. 

(e)   7  Tea.  6*1.  (i>  3  Atk.  337. 

(d)  3  Atk.  129.  (i)  14  Ves.  215. 

(e)  4  Bro.  C.  C.  621. 
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It  appears,  therefore,  that  both  the  general  rule  and  the  exceptioDS 
to  the  rule  are  governed  by  the  same  principle.  la  the  one  case 
the  delay  is  the  foundation  of  the  rule  ;  in  the  other  it  puts  a  limit 
upon  the  exceptioa.  It  is  t«  be  considered,  then,  how  the  question 
stands  in  the  case  before  us,  in  which  the  plaintiff  was  an  in&Dt 
when  hia  title  accrued,  and  there  is  no  ground  for  imputing  delay 
since  he  attained  twenty-one.  That  infancy  takes  cases  out  of  the 
general  rule  admits,  I  think,  of  no  doubt.  It  is  so  laid  down  in 
The  Duke  of  Bolton  v.  Deane,  in  Dormer  v.  Forteieue,  and  in  PtU 
tiward  v.  Preieott,  and  the  question  therefore  is,  whether  in  cases 
of  infancy,  where  there  has  been  no  delay  after  the  infant  has 
attained  tweutynane,  the  exceptioa  ought  to  be  limited  so  as  to  cot 
down  the  account  to  the  time  of  the  bill  being  filed.  Upon  prin- 
ciple I  think  that  such  a  limit  could  not  be  maintained,  for  the 
delay  which  is  the  foundation  of  the  limit  in  other  cases  cannot 
be  imputed  to  infants.  The  rights  of  infants  ought  not  to  be  prej- 
udiced  by  the   neglect  of  others  to   assert   tliem.     It  was  said, 

hofrever,  that  the  case  of  Drummond  v.  The  Duke  of 
"  815    St.  Albatts  (a)  warranted  the  imposition  of  such  a  *  limit; 

but  that  case  does  not  appear  to  me  to  govern  the  preeent 
In  that  ca»e  the  name  of  the  duke  with  whom  the  question 
arose,  had,  as  1  presume,  been  inserted  in  the  grant  without  bis 
knowledge,  and  the  grant  had  passed  to  the  mortgagee.  It  was  a 
case,  therefore,  in  which  there  was  infancy  on  the  one  side, 
and  a  perfectly  botid  Jide  adverse  possession  on  the  other ;  bat 
without  meaning  to  cast  any  imputation  whatever  upon  this  de- 
fendant, I  think  that  his  possession  cannot  be  said  to  have  been 
perfectly  bond  fide.  Bond  fide  possession  is  thus  defined  by  Lord 
Hardwickb  in  Dormer  v.  Fortescue :  "  Where  a  man  shall  lie  said 
to  be  bond  fide  possessed,  is  where  the  person  possessing  is  igno- 
rant of  atl  tlie  facts  and  circnmstauces  relating  to  his  adversary's 
title,  which  could  not  be  here,  as  Fortescue  had  all  tlie  deeds,  and 
the  very  settlement  on  which  the  title  depends : "  and  applying 
this  test,  1  think  tliat  the  possession  of  this  defendant  cannot  be 
said  to  have  been  a  bond  fide  possession.  I  am  of  opinion,  there- 
fore, that  admitting  the  case  of  Drummond  v.  The  DtUte  of  St, 
Albans  to  be  good  law,  this  case  is  distinguishable  from  it,  and  the 
account  could  not  in  this  case  have  been  properly  confined  to  tbe 
penod  of  the  bill  being  filed. 

(o)  5  Ve».  433. 
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It  is  unnecessary  in  this  view  of  the  case  to  give  any  opinion 
upon  the  decision  in  Drummond  v.  The  Duke  of  St.  AlbcmSj  but  I 
confess  that  I  feel  great  diflBculty  upon  it.  According  to  the  law 
of  this  Court,  whoever  enters  upon  the  estate  of  an  infant,  is  held 
to  have  entered  as  bailiflF  or  guardian.,  Morgan  v.  Morgan^  (a) 
Dormer  v.  ForteaeiLe  ;  and  this  rule  has  been  carried  so  far  as  that 
even  in  a  case  where  an  adverse  judgment  had  been  recovered 
against  an  infant  at  law  upon  a  purely  legal  title,  this 
Court  entertained  a  bill  by  the  infant  to  get  *back  the  *816 
estate,  and  sent  the  question  to  be  again  tried  at  law. 
Lord  Newburgh  v.  Bickerstaff.  (6)  It  is  to  this  rule  Lord  Hard- 
wiCKE  refers  in  Dormer  v.  Fortesime  as  the  ground  of  the  account 
being  carried  back  in  cases  of  infancy.  The  subsistence  of  the  rela- 
tion thus  created  by  the  entry  seems  to  draw  with  it  the  right  to 
the  back  account,  and  if  the  relation  is  to  be  held  to  have  sub- 
sisted where  there  has  been  possession  under  an  adverse  judgment 
recovered  at  law,  I  think  it  difficult  to  say  that  it  ought  not  to 
have  been  held  to  have  subsisted  where  the  possession  yas  taken 
by  mistake. 

The  remaining  question  in  this  case  is,  whether  the  account 
ought  to  have  been  limited  to  the  period  of  six  years  before  the 
filing  of  the  bill.  It  was  contended,  on  the  part  of  the  defendant, 
that  this  limit  ought  to  have  been  imposed  with  reference  to  the 
provisions  of  the  statutes  of  limitation,  but  it  does  not  appear  to  me 
that  this  case  can  be  brought  within  the  range  of  any  of  those 
statutes.  According  to  the  construction  put,  and,  as  I  think, 
rightly  put,  by  the  Court  of  Exchequer  in  Grant  v.  Mlis^  (c) 
upon  the  Statute  3  &  4  Will.  4,  c.  27,  this  is  clearly  not  a  suit 
for  the  recovery  of  rent  within  the  meaning  of  the  earlier  sections 
of  that  statute  ;  nor  can  it,  as  I  think,  be  considered  as  a  suit  for 
the  recovery  of  arrears  of  rent  within  the  meaning  of  the  forty- 
second  section  of  the  same  statute.  It  is  indeed  no  more  than  a 
suit  by  an  infant,  upon  attaining  twenty-one,  against  his  guardian 
for  an  account ;  and  the  provisions  of  the  above-mentioned  statute 
do  not  appear  to  me  at  all  to  affect  such  a  suit.  If  any  statute  of 
limitations  could  be  brought  to  bear  upon  the  case,  I  think  it 
would  be  the  statute  of  James,  by  analogy  to  the  action  of 
account  referred  to  in  that  statute.     There  is,  indeed,  authority 

(a)  1  Atk.  489.  (6)  1  Vern.  295,  (o)  9  M.  &  W.  118. 
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•817  *for  this  in  Lockey  v.  Lockey^(^d)  where  the  statute  was 
held  to  be  a  bar  to  such  a  suit  as  the  present,  brought 
more  than  six  years  after  the  infant  had  attained  twenty-one; 
but  unfortunately  this  analogy  will  not  assist  the  defendant's  case, 
for  the  statute  of  James  skives  the  case  of  infancy. 

I  am  of  opinion,  therefore,  that  this  decree  must  stand  as  to  the 
account  as  well  as  in  other  respects. 


BOYSE  V.  ROSSBOROUGH. 

1854.    January  18,  19,  25.     February  11.     Before  the  Lord  Chancellor  Lord 

Cran WORTH  and  the  Lords  Justices. 
« 

A  mere  legal  devisee  may  file  a  bill  against  the  heir-at-law  of  the  testator  for  the 
purpose  of  haviug  the  will  established  against  him,  though  no  trusts  are 
declared  by  the  will,  and  though  it  is  not  necessary  to  administer  the  estate 
under  the  direction  or  decree  of  a  Court  of  Equity.* 

This  was  an  appeal  by  Mary  Grey  Wentworth  Rossboroagh  and 
her  husband,  two  of  the  defendants  in  the  suit,  against  an  order 

(a)  Prec.  Ch.  518. 

»  See  2  Story  Eq.  Jur.  §  1449  a ;  Colclough  n.  Boyse,  6  H.  L.  Cas.  1 ;  Kay, 
71 ;  Boyse  v.  Rossborough,  6  H.  L.  Cas.  2.  In  Massachusetts  and  many  other 
States,  the  Courts  of  Probate  have  complete  jurisdiction  over  the  probata  of 
wills,  both  of  real  and  of  personal  estate,  and  their  decrees  are  conclusive  upon  all 
parties,  and  not  re-examinable  in  any  other  Court.  Tompkins  o.  Tompkins,  1 
Story,  647;  Osgood  v.  Breed,  12  Mass.  525,  533,  534;  Laughton  v.  Atkins,  1 
Pick.  585,  547,  548,  549;    Bush  u.  Sheldon,  1  Day,  170;    Brown  ».  Lannan, 

I  Conn.  476 ;  Poplin  r.  Hawke,  8  N.  H.  124,  Bailey  c.  Bailey,  8  Ohio.  289;  I 
Jarman  Wills  (4th  Am.  ed.),  220,  and  notes  and  cases  cited ;  Parker  o.  Parker, 

II  Cush.  519;  Fortune  ».  Buck,  23  Conn.  1 ;  Potter  ».  Webb,  2  Greenl.  257; 
Small  V,  Small,  4  Greenl.  220,  225 ;  Patten  v,  Tallman,  27  Maine,  17 ;  Ex  parte 
Fuller,  2  Story,  327-329 ;  Lewis  v.  Lewis,  5  Louis.  388,  393,  894 ;  1  Dan.  Ch. 
Pr.  {4th  Am.  ed.)  874-877.  The  Ecdesiastical  Courts  in  England  had  no  juris- 
diction to  determine  the  validity  of  wills  of  real  estate ;  but  the  Court  of  Probate 
has  such  jurisdiction  conferred  upon  it:  20  &  21  Vict.  c.  77,  §§  61-65;  and 
when  probate  of  a  will,  not  confined  to  personalty,  has  been  granted  in  »oIemn 
form,  the  probate  is  conclusive  evidence,  in  all  the  Courts,  of  the  validity  of  the 
will  as  to  real,  as  well  as  to  personal  estate :  20  &  21  Vict.  c.  77,  §  12.  The 
consequence  of  the  change  in  the  law  effected  by  the  above  Act,  is,  that  the  prac* 
tice  of  establishing  a  will  in  Chancery  is  of  comparative^  rare  occurrence.  1 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  877. 
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of  Vice-Chancellor  Wood  overruling  a  demurrer  to  the  plaintiflf's 
bill. 

The  bill  was  filed  by  Jane  Stratford  Boyse  and  her  husband 
J.  S,  Boyse,  the  former  being  devisee  in  fee  of  the  real  estate  of 
CsBsar  Colclough  under  his  will,  and  it  prayed  that  the  will  might 
be  established.  The  present  appellants,  M.  G.  W.  Rossborough 
and  her  husband,  the  former  of  whom  was  the  heiress-at-law  of 
the  testator,  put  in  a  general  demurrer  for  want  of  equity,  the 
principal  ground  taken  being  that  a  bill  would  not  lie  in  the  Court 
of  Chancery  for  the  purpose  of  establishing  the  will  of  a  testator 
at  the  instance  of  a  mere  legal  devisee  of  an  estate,  where  no 
equitable  relief  was  prayed,  or  the  administration  of  the  estate 
sought.  The  Vice-Chancellor,  before  whom  the  question  came 
in  November  and  December,  1853,  overruled  the  demurrer, 
*  and  the  demurring  defendants  appealed.  A  full  report  *  818 
of  the  facts  of  the  case,  together  with  the  arguments  of 
counsel  and  the  judgment  of  the  Vice-Changellor,  will  be  found 
in  the  first  volume  of  Mr.  Kay's  Reports,  page  71. 

Other  questions  independent  of  the  one  valready  mentioned  were 
suggested  in  argument ;  (a)  they  are  not  noticed  in  the  follow- 
ing report,  as  it  will  be  seen  that  the  judgment  of  the  Court 
is  confined  expressly  to  the  point  whether  there  was  jurisdiction 
to  establish  a  will  against  the  heir-at-law  at  the  suit  of  a  mere 
legal  devisee,  such  devisee  having  no  equitable  title  or  interest  iu 
the  property  under  the  will. 

Mr,  Swanstonj  for  the  demurrer,  and  in  support  of  the  appeal.  — 
The  sole  question  here  is,  whether  a  mere  legal  devisee  can  file  a 
bill  in  this  Court  to  establish  a  will.  Where  there  are  two  parties 
claiming  only  a  legal  title,  the  title  of  one  of  them  depending  upon 
the  validity  of  a  testamentary  instrument,  this  Court  will  not  de- 
termine the  question  of  validity ;  all  it  will  do  is  to  give  its  aid  by 
perpetuating  the  testimony  of  witnesses,  and  this  is  the  extent  of 
the  relief  to  which  the  plaintiff  is  entitled.  Mit.  PI.  pp.  41,  120, 
121,  ed.  3 ;  pp.  51, 148, 149,  ed.  4.  [He  referred  to  Fearne's  Posth. 
Works,  p.  234,  and  to  the  cases  of  Lord  I)ur%hy  v.  Fitzhardinge 
Berkeley^  (i)   Allan  v.  Allans  (c)  Bidulph  v.  Bidvlph^  (ci)  and 

(a)  They  will  be  found  mentioned  in  Mr.  Eay^s  Report 

(6)  6  Ves.  251.  (c)    15  Ves.  130.  (d)  2  P.  W.  285. 
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Fould»  T.  Midfflet/,  (a)  as  Bnpporting  this  propoBition.]  The 
•  819    Vice-Chancellor  was  of  opinioD  that  if  a  bill  "  like  tJiis  can 

be  filed  by  a  legal  devisee  in  trust,  which  we  do  not  dispnte, 
the  same  course  must  be  open  to  the  legal  devisee  without  a  trust ; 
but  it  is  submitted  that  the  cases  are  quite  distinguishable.  No 
mention  is  made  of  such  a  bill  as  the  present  by  Lord  Redesdale: 
in  Gevonsker  v.  Netvenkam  (6)  his  Lordship  evidently  treats  the 
right  of  a  devisee  in  trust  to  the  protection  of  the  Court  as  arising 
by  virtue  of  the  trust ;  and  in  Hit.  PL  p.  139,  ed.  3  (p.  171,  ed.  4), 
there  is  the  following  passage :  "  To  a  bill  to  carry  into  executim 
the  trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of 


the  B&me  remark  applies  to  Morrison  v.  Arnold,  (a)  and  to  Colton 
T.  Wihon.  (by  If  a  bill  like  the  present  will  lio  at  the  instance 
of  the  devisee,  there  will  be  no  reciprocity  for  the  heir-at-law  in 
possession.  Pemherton  v.  Pemberton,  (c)  Jone»  v.  Jones,  (d) 
MaekreU  v.  Sunt,  (e)  The  plaintiffs  relied  below  on  Grove  r. 
Young,  (^g)  the  bill  in  which  was  filed  under  the  direction  of  the 
Lord  ■  Chancellor  (Lord  Cowenham)  given  in  Qrove  v.  Bat- 
tard;(h')  but  all  that  his  Lordship  meant  was,  that  the  proper 
hill  should  be  filed  to  try  the  validity  of  the  will,  and  although 
the  bill  which  was  in  consequence  filed  did  not  ask  that  the  trusts 
should  be  performed,  yet  that  could  not  be  relied  on  as  a  prece- 
dent ;  for  the  heir  took  no  objection,  being  willing  to  try  the  valid- 
ity of  the  will  in  this  form,  and  as  a  matter  of  fact  the  devise 
was  itself  upon  trust.  [He  referred  to  the  terms  of  the  decree 
to  establish  a  will,  Seton  on  Decrees,  p.  82,  to  the  Slat  Order 
of  the  26th  August,  1841,  and  to  French  v.  Baron,(i}  Btnfield 
V.  Idimbert,  (i)  Cator  v.  Butler,  (t)  Wood  v.  Stane,  (m) 
•  Talbot  v.  The  Earl  of  Badnor,  (n)  Tatham  v.  Wright,  (o)  •  821 
Blake  v.  Foster.  (;*)] 

Mr.  E.  Younge,  on  the  same  side.  —  He  commented  shortly  on 
the  grounds  upon  which  the  Vice-Chancellor's  judgment  proceeded, 
and  read  the  following  passage  from  the  4th  Report  of  the  Com- 
missioners of  the  Law  of  Real  Property,  p.  35 :  "  Courts  of 
Equity,  for  the  most  part,  decline  to  determine  the  validity  of  a 
will  without  the  aid  of  a  Court  of  Law,  which  they  consider  to 
have  the  proper  jurisdiction  on  this  subject.  When  wills  of  free- 
hold estate  come  incidentally  in  question  in  Courts  of  Equity,  they 
are  considered,  with  respect  to  proof,  as  on  the  same  footing  with 
deeds ;  but  when  a  will  of  freehold  estate  is  the  direct  subject  of 
suit.  Courts  of  Equity  have  assumed  jurisdiction  in  some  cases, 
with  respect  to  such  vrills,  differing  from  the  rules  of  common  law. 
When  the  estate  devised  is  an  equitable  estate,  or  is  liable  to  the 

(o>  19  Yea.  670.  (0  Dick.  138. 

(6)  3  P.  W.  190.  (A)  Dick.  337. 

(c)  13  Vea.  290.  (i)  Dick.  438. 

(d)  3  Mer.  161.  (m)  8  Price,  613. 

(e)  2  Uidd.  34n.  (n)  8  M.  ft  K.  262. 
ig)  6  De  G.  &  S.  38.  (o)  2  Buw.  &  M.  1. 
(A)  2  FhiL  619.  {p)  2  BaU  &  Beat.  387. 
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payment  of  debts  or  legacies,  or  to  any  trusts  created  by  the  will, 
and  in  cases  where,  on  other  grounds,  Courts  of  Equity  have  juris- 
diction, they  will  decree  that  the  will  has  been  well  proved  and  is 
to  be  established."  [He  referred  to  Story's  Commentaries  on 
Equity  Jurisprudence,  §  1447  and  notes  (Vol.  11.  p.  939  et  seq,, 
ed.  6),  and  produced  an  extract  of  Mackrell  y.  Hu)it  trom  the 
Begistrar's  Book,  (a)] 

[The  Lord  Justice  Knight  Bruce.  —  We  find  a  useful  jurisdic- 
tion exercised  in  many  instances,  and  it  is  now  said  it  is  to 
*  822    be  limited  by  the  extent  of  the  example ;  *  but  what  I  want 
to  know  is  what  is  the  distinction  between  the  case  of  a  will 
containing  a  trust,  and  a  will  not  containing  a  trust,  the  heir  in 
each  case  saying  that  the  instrument  is  a  nullity.] 

Mr.  J.  V.  Prior  J  on  the  same  side,  referred  to  and  commented 
on  Bemey  v.  Eyre^  (J)  and  the  other  cases  before  cited. 

[The  Lord  Justice  Turner  mentioned  Grayson  v.  Atkinson  (c) 
before  Lord  Hardwicke  in  1752,  and  read  the  particulars  of  the 
case  from  the  Registrar's  Book.] 

The  Solicitor-General^  ion  the  plaintiffs  and  in  support  of  the 
decision  of  the  Vice-Chancellor.  —  When  the  true  facts  of  the  case 
of  Mackrell  v.  Hunt  (d)  are  looked  into,  it  will  be  found  to  have 
no  bearing  on  the  point  under  discussion :  the  plaintiff  in  the  auit 
there  was  merely  a  party  who  had  entered  into  a  contract  for  the 
purchase  of  an  interest  devised  in  a  will,  and  it  was  held  he  had 
not  such  an  interest  as  enabled  him  to  file  a  bill  to  establish  the 
will.  Upon  the  question  of  principle,  little  can  be  added  to  what 
is  adduced  by  the  Vice-Chancellor  in  his  judgment.  It  is  admitted 
by  the  plaintiffs  that  the  Court  has  jurisdiction  to  establish  a  will 
when  that  is  incidental  to  something  else  sought  by  the  bill ;  and 
it  is  impossible  to  maintain  that  the  jurisdiction  of  the  Court 
depends  on  the  fact  of  the  will  containing  a  trust ;  it  is  limiting 
the  rule  by  its  example,  and  making  a  universal  afiirmation  equal  to 
a  negative  proposition.    Whatever  be  the  origin  of  the  jurisdiction, 

(a)  The  substance  of  this  will  be  found  referred  to  in  the  judgment  of  the 
Lord  Chancellor. 

(6)  3  Atk.  387.  (e)  2  Yes.  454.  (d)  2  Madd.  54,  n. 
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tlie  cases  are  UDintelligible  except  upon  the  eupposition 
that  the  jurisdiction  of  the  Court  goes  to  the  *  extent  for    *  823 
which    the    plaintifib    contend.      [He    cited    AngeU    y. 
Angell.  (a)] 

Mr.  Cainw  (^Mr.  Rolt,  who  was  also  for  the  plaintiffs,  being 
absent)  followed  on  the  same  side.  —  He  observed  that  the  plain- 
tifTs  adopted  the  arguments  used  by  the  Yice-Cbancellor  in  his 
judgment ;  and  that  none  of  the  cases  cited  supported  the  distinc- 
tion on  which  the  demurring  parties  relied.  In  Barney  v.  Eyre  (6) 
it  was  clear,  &om  the  record,  which  had  been  searched,  that  the 
will  contained  no  trust ;  the  same  was  the  case  in  Orayaon  y. 
Atkinson  (c)  and  Blake  y.  Fatter ;  (d)  Lord  Eldon  also  in  Bootle 
V.  Blundell  (e)  spoke  generally  of  "  an  establishing  bill "  as  a 
species  of  bill  well  understood.  The  Orders  of  August,  1841,  to 
which  reference  had  been  made,  had  really  no  bearing  on  the  case. 
[He  commented  on  the  cases  of  Tatham  v.  Wright,  (^)  Grove  v. 
Bagtardf  (A)  Lewis  v.  Nangle,  (t)  Devonsher  v.  Newenham,  (A) 
Lord  Fingal  y.  Blake,  (T)  Mackrell  v.  HujU  ;  (m)  and  read  a  note 
given  by  Mr.  Monro  of  a  case  of  Qurdon  v.  Tomlinson,  (n)  where 
it  was  stated  that  upon  a  full  and  deliberate  hearing  of  the  cause, 
touching  the  validity  of  the  will  of  one  Thomas  Tasker,  it  appeared 
that  there  was  no  proof  to  induce  the  Court;  to  judge  that  the  said 
will  was  a  good  will.] 

Mr.  Swantton  replied.  —  He  relied  on  the  case  of  Shejgield  t. 
The  Duchess  of  Buckinghamshire,  (o)  as  an  instance  of  a 
trust  giving  •  the  Court  a  jurisdiction,  which  but  for  the  *  824 
trust  it  would  not  have  exercised.  He  contended  that  the 
argument  on  the  other  side  assumed  that  there  was  a  gross  omis- 
sion in  Lord  Redesdale's  book,  which  evidently  confined  bills  to 
establish  wills  to  cases  where  the  devisee  had  a  trust  to  perform ; 
that  a  Court  of  Equity  will  not  assume  the  decision  of  a  mere 

(a)  1  8.  &  S.  83.  (i)  2  Phil.  619. 

(6)  3  Atk.  387.  (i)   2  Ves.  431. 

(e)  3  Vea.  454.  (it)  2  Scb.  &  Lef.  199. 

<d)  2  BaU  &  Beat.  367.  (i)   1  Moll.  113. 

(e)    19  Yes.  494.  (m)  2  M&dd.  34  n. 
(ff)  2Riu8.  &M.  1. 

(n)  22  October,  Reg.  Lib.  A.  1607,  fo.  120. 
(o)  1  Atk.  628. 
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legal  question,  Simpton  v.  Lord  H<nvden;  (o)  that  it  was  imposa- 
ble  t«  reconcile  the  practice  of  legal  devisees  filing  bills  to  perpet- 
uate testimony  with  the  existence  of  a  right  in  a  legal  derisee  to 
file  a  bill  to  establish,  and  that  the  answer  given  to  this  by  refw- 
ence  to  Angell  v.  Avgell,  (6)  was  quite  unsatisfactory.  He  ohd- 
mented  on  the  cases  referred  to  on  the  other  side,  and  relied,  n 
express  authorities  in  support  of  his  own  argument,  on  MaehtU  v. 
Hunt,  (c)  and  on  Strickland  v.  Strickland,  (rf)  He  rested  Ms 
case,  first,  on  the  absence  of  any  precedent  of  a  bill  by  &  lepJ 
devisee  to  establish  a  will ;  secondly,  on  the  existence  of  nomer- 
ous  precedents  of  bills  to  establish  wills  as  incident  to  the  execu- 
tion of  trusts  under  them  ;  thirdly,  on  the  frequent  precedents  ot 
bills  by  legal  devisees  to  perpetuate  testimony;  fourthly,  on  direct 
authorities  in  favour  of  the  ailment  in  support  of  the  demurrer; 
and,  fiftlily,  on  the  absence  of  any  authority  against  it. 

The   Solicitor-General,   in   reference   to   Strii^land  v.    iSm4-       ! 
l(md,  (rf)  said,  that  the  discussion  there  was  not  between  the 
devisee  and  heir,  and  that  the  point  now  in  question  was  never  at 
all  touched  upon. 

February  H. 

"825  'The  Lord  Chancellor.  —  The  question  in  this  case, 
which  is  raised  on  a  demurrer  to  the  plaintiffs'  bill,  is 
whether  the  legal  devisee  of  real  estate,  devised  to  him  not  upoD 
trust,  but  for  his  own  benefit,  can  file  a  bill  against  the  heir  pray- 
ing to  have  the  will  established :  the  Vice-Chancellor  Sir  W.  Pack 
Wood,  overruling  the  demurrer,  decided  in  favour  of  such  a  bill, 
and  the  propriety  of  that  decision  is  disputed  on  the  present 
appeal.  Certain  minor  grounds  were  also  relied  on  in  support  of 
tlie  bill,  but  as  we  have  come  to  the  same  conclusion  as  the  Yice- 
Chancellor  did  upon  the  main  point,  it  becomes  unnecessary  to 
discuss  tliem ;  and  I  shall,  therefore,  assume  that  the  qnestion  1 
have  stated  is  the  only  one  which  we  have  to  determine. 

I  may  hcgiu  by  saying  that  tlie  Vice-Chancellor  went  so  fully 
into  tlie  authorities,  and  commented  upon  them  with  so  much 
ability,  that  I  was  at  one  time  disposed  to  do  no  more  than  state 

(a)  S  M.  &  G.  97.  (6)  1  S.  &  S.  83.  (c)  2  Madd.  34  n. 

(d)  6    Beav.  77.      Affirmed    bj  Lord   Cottknhaii,  Janiury,    1848,   not 
leporied. 
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my  entire  agreement  with  the  view  taken  by  his  Honor ;  but  fear- 
ing lest,  if  I  adopted  that  course,  it  might  be  thought  that  the 
subject  had  not  received  from  me  the  full  attention  which  it 
deserves,  I  have  deemed  it  necessary  shortly  to  state  the  grounds 
on  which  I  arrive  at  the  same  conclusion  with  the  Yice-Ghan- 
cellor. 

Primd  facie  an  heir-at-law  may,  like  any  other  person,  choose 
his  own  time  for  asserting  his  title ;  and,  therefore,  when  any  one 
contends  that  he  has  a  right  to  say  to  the  heir  that  he  must  assert 
his  title  now  or  never  assert  it,  the  anus  of  proof  rests  on  the 
party  so  contending;  and  the  question  in  the  present  case  is, 
whether  the  plaintiffs  have  established  that  a  legal  devisee,  not  on 
trust,  has  on  principle  or  authority  such  a  right.  No  general 
principle  can  be  said  to  exist  enabling  a  person  at  all 
*  times  to  insist  that  every  one  who  has  or  may  have  an  *  826 
adverse  claim  against  him  shall  assert  that  claim  at  any 
particular  time.  A  case  was  referred  to  during  the  argument,  by 
the  Lord  Justice  Sir  G.  Turner,  of  Baker  v.  Shelbury^  (a)  where 
an  apprentice,  after  his  time  was  out,  filed  a  bill  against  his  master 
to  compel  him  to  sue  him,  on  covenants  alleged  to  have  been 
broken,  then  or  not  at  all,  and  the  Court  sustained  the  bill. 
Whether  it  might  or  not  have  been  useful  to  have  adopted  a  rule 
of  that  kind  as  a  universal  principle,  I  need  not  stop  to  inquire ; 
but  I  do  not  find  that  it  has  been  acted  upon  generally.  There  is, 
however,  a  class  of  cases  in  which  it  has  been  acted  upon ;  I  mean 
that  very  common  one  of  bills  filed  to  establish  wills,  and  to  have 
the  trusts  carried  into  execution.  There  a  party  files  a  bill  to 
compel  the  heir-at-law  to  assert  his  right  at  the  time  at  which  it  is 
convenient  for  the  plaintiff  that  it  shall  be  asserted,  instead  of 
leaving  it  to  the  heir  to  assert  it  at  the  time  he  shall  choose  for 
himself.  I  confess  that  I  cannot  satisfy  myself  as  to  what  has 
been  the  origin  of  this  jurisdiction.  The  Vice-Chancellor  seems 
to  think  that  in  all  probability  it  arose  from  the  circumstance  that 
originally  devises  were  declarations  of  uses,  and  as  such  cognizable 
only  in  iliis  court ;  but  I  am  not  satisfied  that  it  might  not  be  on  a 
different  principle ;  namely  this,  that  there  being  with  respect  to 
personal  estate  from  the  earliest  times  a  mode  of  forcing  a  party 
who  asserted  or  might  assert  that  a  deceased  person  had  died 

(a)  1  Cases  in  Chanceiy,  70. 
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It  was  said,  however,  that,  whatever  may  be  the  theory  on  the 
subject,  the  authorities  are  opposed  to  a  bill  like  that  now  in 
question ;  that  there  is  no  precedent  for  it,  and  that  the  precedents 
are  against  it.  This  brings  me  to  consider  what  the  authorities 
are,  and  how  far  they  really  bear  on  the  case ;  for  I  admit  that, 
although  principle  might  seem  to  me  to  be  in  favour  of  such  a  bill, 
yet,  if  authority  went  the  other  way,  this  is  just  one  of  those  cases 
in  which  1  should  bow  to  authority.  Assuming  then,  for  the 
present,  that  there  is  no  direct  authority  on  the  question  (whether 
there  is  or  not  I  will  consider  hereafter),  authorities  of  a  negative 
character  have  been  relied  on  in  favour  of  the  defendants.  In  the 
first  place  it  is  said  that  Lord  Redesdale,  in  his  book  upon  plead- 
ing, when  speaking  of  the  different  sorts  of  bills,  mentions  bills 
to  perpetuate  testimony,  and  bills  to  establish  and  carry  into 
execution  the  trusts  of  a  will  of  real  estate,  but  that  he  makes  no 
mention  of  bills  merely  to  establish.  That,  no  doubt,  is  so ;  but 
I  conceive  it  may  be  explained  by  the  fact  that  bills  to  establish 
and  carry  trusts  into  execution  constitute  so  very  large  a  portion 
of  bills  to  establish,  that  he  mentions  a  bill  of  that  description  as 
an  illustration  of  the  class.  The  passage  is  (p.  171,  ed.  4) :  "  To 
a  bill  to  carry  into  execution  the  trusts  of  a  will  disposing  of  real 
estate  by  sale  or  charge  of  the  estate,  the  heir-at-law  of  the  testa- 
tor is  deemed  a  necessary  party,  that  the  title  may  be  quieted 
against  his  demand ;  for  which  purpose  the  bill  usually  prays  that 
the  will  may  be  established  against  him  by  the  decree  of 
the  Court ;  but  *  if  the  testator  has  made  a  prior  will  con-  *  829 
taining  a  different  disposition  of  the  same  property,  and 
which  remains  uncancelled,  and  has  not  been  revoked  except  by 
the  subsequent  will,  it  has  not  been  deemed  necessary  to  make 
the  persons  claiming  under  the  prior  will  parties ;  though  if  the 
subsequent  will  be  not  valid,  those  persons  may  disturb  the  title 
under  it  as  well  as  the  heir  of  the  testator.  If,  however,  the  prior 
will  is  insisted  upon  as  an  effective  instrument  notwithstanding 
the  subsequent  will,  the  persons  claiming  under  it  may  be  brought 
before  the  Court,  to  quiet  the  title,  and  protect  those  who  may  act 
under  the  orders  of  the  Court  in  executing  the  latter  instrument:  " 
he  then  says,  that  if  there  is  no  heir-at-law,  the  Attorney  General 
may  be  made  a  paHy,  and  if  the  heir  is  abroad,  although  the  Court 
may  not  decree  or  declare  the  will  well  proved  against  the  heir, 
it  will  execute  the  trusts.    Lord  Bedesdale  was  showing  that  a 

[645] 


*  829  CASES   tN   CHANCGBT. 

Court  of  £qmty  requires  all  persons  interested  to  be  parties  to  a 
suit ;  he  was  also  explaining  the  nature,  extent,  and  qualificatioiis 
of  the  rule ;  and  it  is  as  connected  with  this  subject  that  the  pas- 
sage which  I  have  read,  and  which  is  relied  upon,  occurs.  It  does 
not,  howerer,  appear  to  me  Decesearily,  or  even  natorallT',  to  im^dj 
that  the  existence  of  the  trust  is  a  condition  without  wMch  the 
Court  could  not  establish  the  will :  it  may  well  Imply  that,  whereas 
all  parties  acting  under  a  will  may  either  rely  on  the  will  as  on 
any  other  instrument  and  at  once  act  on  it,  or  may  in  the  fint 
instance  establish  it  conclusively  as  probate  does  in  respect  irf 
personal  estate,  the  rule  of  the  Court  is  never  to  act  on  the  will 
without  first  establisliing  it,  unless  there  are  special  reasons  for  so 
doing:  and  I  cannot  help  thinking  tiiat,  if  Lord  Bedbbdalb  hid 
understood  the  existence  of  a  trust  to  be  a  condition  precedent 
to  the  right  of  establishing  the  will,  he  would  have  enunciated 
that  as  a  distinct  proposition,  and  not  have  left  it  to  mert 

•  830    inference.     •  Then  the  case  of  Devondur  v.  Newetiham^  (a) 

before  Lord  Redgsdalb  in  Ireland,  was  cited  as  confinnatorr 
of  the  view  supposed  to  be  fairly  deducible  from  the  passage  in  Uie 
treatise.  I  have  attentively  considered  that  case,  but  I  cannot 
think  that  it  bears  out  the  proposition  conteuded  for.  There  i 
bill  bad  been  filed  to  establish  and  carry  into  execution  the  trosts 


recovery,  and  Lord  Bedesdale  alludes  to  this,  saying  that  a  mere 
allegation  that  a  common  recovery  cannot  bar  an  estate  tail,  and 
that  Taltarum's  case  and  the  other  cases  have  heen  wrongly  de- 
cided, would  not  give  the  Court  a  right  to  interfere ;  in  fact,  there 
was  no  tenancy  in  tail  in  existence,  for  it  had  been  barred.  The 
case,  it  is  true,  is  one  of  a  bill  filed  to  establish  and  carry  into 
executioQ  the  trusts  of  a  will ;  it  is  therefore  no  authority 
that  such  a*  bill  may  be  filed  if  there  are  no  trusts :  this  is  *  831 
tlie  most  that  can  be  said,  but  in  fact  it  leaves  the  present 
question  entirely  untouched.  A  number  of  authorities  were  also 
cited  from  Dickens'  Reports,  which  I  confess  appear  to  me  to  have 
but  little  bearing  on  the  case ;  they  go  to  show  under  what  cir~ 
cumstances  the  Court  will  proceed  to  execute  the  trusts  of  a  will 
without  the  preaeuce  of  the  heir-at-law,  a  well-known  exception 
being  that  if  the  heir-aVlaw  cannot  be  found  the  Oourt  will  still 
execute  the  trusts,  although  in  his  absence  he  canuot  be  bound. 

I  will  now  advert  to  the  next  argument  which  was  adduced.  It 
was  said  that  a  strong  inference  may  be  drawn  from  the  fact  of 
the  numerous  cases  of  bills  merely  to  perpetoate  testimony,  that 
such  bills  never  would  have  been  filod  if  parties  might  at  ouce  have 
filed  bills  to  establish,  and  that  hence  had  arisen  the  common  ex- 
pression of  "  a  will  proved  in  Chancery."  That  argument  struck 
me  aa  being  entitled  to  very  considerable  weight,  and  I  do  not 
know  that  I  can  show  quite  satisfactorily  to  my  own  mind  why  it 
is  that  parties  have  had  recourse  to  bills  to  perpetuate  testimony 
when  they  might  have  had  bills  to  establish  wills ;  but  I  thuik  that 
one  reason  might  be  that  it  was  an  infinitely  less  expensive  mode 
of  proceeding,  as  the  plaintiff  had  not  to  incur  the  cost  of  bringing 
his  suit  to  a  hearing.  I  may  here  remark,  that  when  in  old  author- 
ities of  a  century  and  a  half  ago  reference  is  made  to  "  bills  for 
proving  a  will  in  Chancery,"  this  is  not  always  to  be  understood 
as  meaning  bills  to  perpetuate  testimony :  it  is  quite  clear  that 
that  expression  was  used  in  a  very  vague  sense,  and  often  meaut 
what  I  consider  to  be  bills  such  as  that  now  under  discussion. 
This  occurs  in  a  case  referred  to  in  the  argument  of  CoUon 
V.  WiUon,  (a)  before  Lord  King  •  iu  the  year  1733 :  it  *  832 
was  a  bill  to  compel  the  completion  of  a  purchase  made 
from  the  trustees  of  a  will ;  the  defendant  insisted  that  the  title 

(a)  8  P.  W.  190. 
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what  Blackstone  and  other  writers  say  is  usually  meant  by  proving 
a  wUl  in  Chancery,  namely,  a  bill  to  perpetuate  testimony,  but  a 
decree  establishing  the  will  against  the  heir-at-law  so  as  to  prevent 
him  from  afterwards  disputing  it.  Whether,  however,  that  be  the 
correct  view  of  the  cases  or  not,  I  have  certainly  come  to  this  con- 
clusion, that  the  circumstance  of  there  being  a  particular  proceed- 
ing which  may  be  and  has  been  often  resorted  to  (not  being  the 
proceeding  now  in  question  or  equally  beneficial  with  it)  is  not  a . 
sufficient  argument  to  weigh  against  the  fact  that  proceedings  to 
establish  wills  have  been  very  common  when  there  are  trusts,  and 
that  there  is  no  real  distinction  between  the  case  of  there  being 
tnists  and  of  there  being  none. 

It  has  been  stated  that  there  are  no  authorities  in  favour  of  such 
a  proposition  as  that  now  contended  for  by  the  plaintiffs.  That 
perhaps  may  be  so  (putting  the  very  recent  cases  out  of  the  ques- 
tion), to  the  extent  that  there  is  no  case  in  which  the  point  has 
been  discussed  and  decided ;  but  I  think  there  is  a  gi'eat  deal  of 
authority  from  which  a  decision  may  be  inferred.  In  the 
first  *  place  there  is  the  case  of  Colton  y. 'Wilson^  (a)  to  *834 
which  I  have  already  referred.  It  is  true  that  there  the 
will  contained  trusts,  but  the  Lord  Chancellor  does  not  appear  to 
have  adverted  to  that  circumstance  as  being  material,  and  seems 
to  have  founded  his  judgment  upon  considerations  which  would 
naturally  give  the  go-by  to  any  such  question.  There  is  also  the 
case  of  Bemey  v.  Eyre^  (b)  the  note  of  which  is  very  short,  in  which 
Lord  Hardwicke  lays  down  the  following  general  rules :  "  If  a 
devisee  brings  a  bill  merely  in  perpetuam  rei  memoriam^  and  the 
heir-at-law  does  nothing  more  than  cross-examine  the  witnesses, 
who  are  produced  to  confirm  the  will,  he  is  entitled  to  his  costs. 
If  he  examines  witnesses  to  encounter  the  will,  then  he  shall  not 
have  his  costs.  This  is,  where  the  bill  does  not  pray  relief,  or  is 
not  brought  to  a  hearing."  The  bill  here  referred  to  as  not  brought 
to  a  hearing,  is  a  bill  in  perpetuam  rei  memoriam,  and,  therefore, 
Lord  Hardwicke  clearly  considers  that  such  a  bill  may  be  brought* 
to  a  hearing ;  and  I  infer  from  this  that  he  thought  that  a  man 
might  either  file  a  bill  merely  to  perpetuate  testimony,  and  then 
certain  consequences  would  follow  about  costs,  or  he  might  bring 
such  a  bill,  that  is,  a  bill  which  has  no  other  object  than  to  estab- 

.        (o)  8  P.  W.  190.  (6)  8  Atk.  887. 
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liflh  the  will  ti*  perpetuam  rei  memoriam  by  decree,  to  a  hearing, 
and  that  then  there  would  be  a  different  rule  as  to  the  costs,  the 
heir-at-law  having  then  certain  rights  upon  which  he  might  insist, 
because  he  was  barred  b;  the  proceeding,  which  was  one  oat  of  the 
common  course.  That,  I  think,  is  a  strong  euthoritj  to  show  what 
the  understanding  of  Lord  Hardwicke  was.  But  there  is  another 
case  before  the  same  eminent  Jndge,  very  loosely  reported  it  is 

true,  but  still  throwing  considerable  light  on  the  point  now 
*  885    in  question :  I  allude  to  *  Lewis  v.  Nangle.  (a)     There  abiil 

was  filed  by  the  devisee  of  an  equity  of  redemption  to  redeem, 
and  the  objection  was  made  that  he  had  not  made  the  heir-at-law  ■ 
party ;  and  in  reference  to  that  Lord  Hardwiceb  says,  that  it  is 
not  necessary  in  every  case  for  a  devisee  of  an  equity  of  redemp- 
tion to  bring  the  heir-at-law  before  the  Court ;  that  he  need  do  that 
only  when  his  object  is  to  have  the  will  established.  The  obsem- 
tion  which  has  been  made  on  tliat  is,  that  Lord  HARDvncsK  might 
be  referring  only  to  cases  where  there  were  trusts  ;  but  that  seenu 
to  me  a  very  strange  interpretation,  because  one  does  not  very  veU 
see  how  the  devisee  of  an  equity  of  redemption  would  have  hid 
any  thing  to  do  with  the  trusts  of  the  will :  he  claims  independendj 
of  those  trusts  by  a  title  paramount.  I  think,  therefore,  that  tbit 
case,  as  well  as  Berney  v.  Eyre,  is  very  strong  to  show  that  Lwd 
Hardwicrb  did  not  understand  that  diere  was  any  necessity  fw  the 
existence  of  trusts  in  order  to  enable  a  devisee  to  file  a  tnll  to 
establish  a  will.  Again,  there  is  the  circumstance,  though  I  do  not 
rely  very  much  upon  it,  that  Lord  Dldon,  in  the  case  of  Bootk  v. 
Slundell,  (6)  which  was  referred  to,  alludes  to  bills  to  establisb 
wills  by  the  description,  as  if  they  had  acquired  a  sort  of  generic 
or  specific  name,  of  "  an  establishing  bill."  It  may  be  said  tbat 
Lord  Eldon  only  meant  to  allude  to  cases  where  there  were  trosts 
to  be  carried  into  execution :  this  vs  possible,  but  I  can  only  saj 
that  there  is  not  the  least  trace  of  any  such  distjnctdon  having  been 
present  to  his  mind. 
Thus  the  authoritieB  seem  strongly  to  indicate  that  Lord  EniG 

(from  the  case  of  Colton  v.   Wilson),  Lord  Hardwicke 
'  886    (from  the  cases  of  Berney  v.  Eyre  and  *  Lvm*  v.  Nan^), 

and  Lord  Eldok  (firom  the  case  of  Bootle  v.  BlimeUU). 
considered  it  as  the  elementary  doctrine  of  this  Court  that  snch 
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bills  might  be  sustained.  Then  come  two  cases  in  modem  times, 
which  are  the  nearest,  I  can  hardly  treat  them  as  any  thing  else 
than  decisive,  authorities  on  the  point ;  I  mean  the  cases  of  Grave 
V.  Bastard  (a)  and  Orave  v.  Young.  (6)  There  had  been  in  the 
first  a  decision  by  the  Lord  Justice  Knight  Bbuge,  when  Yice- 
Chancellor,  decreeing  specific  performance  of  a  contract  which  had 
been  entered  into  for  the  sale  of  an  estate  which  had  been  deyised, 
and  this  was  appealed  to  the  Lord  Chancellor ;  there  was  a  ques- 
tion whether  the  will  had  not  been  obtained  unduly,  so  as  to  make 
it  a  will  that  could  not  be  supported,  and  Lord  Gottenham,  though 
expressing  no  opinion  whether  the  preponderance  of  evidence  was 
one  way  or  another,  thought  that  it  was  a  case  in  which  the  Court 
was  not  driven  to  the  inconvenience  (to  give  it  no  other  name)  of 
deciding  that  a  party  must  take  a  title  in  the  absence  of  somebody 
who  might  afterwards  controvert  it ;  he  said  that  all  difficulty  of 
that  sort  might  be  avoided  by  refusing  to  decree  specific  perform* 
ance  until  the  will  had  been  established.  It  is  perfectly  true  that 
in  this  case  there  were  trusts,  and  that  the  sale  was  under  a  trust ; 
but  Lord  Cottenham  does  not  advert  to  that :  he  decides  simply 
that  there  must  be  a  bill  filed  to  establish  the  will.  A  bill  was 
filed  accordingly,  but  it  contained  no  allusion  to  the  trusts,  and 
thus  it  was  as  much  open  to  a  demurrer  as  the  bill  in  the  present 
case :  no  such  objection  was,  however,  taken ;  and  the  will  was 
upon  that  bill  finally  established  on  the  hearing  of  the  second  case 
before  the  Vice-Chancellor  Sir  James  Parker.  This  appears  to 
me  to  be  a  distinct  authority  in  favour  of  the  proposition  now 
before  us  on  the  part  of  the  plaintifis.  Independently 
*  of  this,  I  think  that  the  number  of  bills  filed  to  establish  *  887 
wills  and  to  carry  trusts  into  execution,  unless  there  is 
something  more  to  distinguish  them  than  has  yet  been  shown, 
are  authorities  in  favour  of  bills  to  establish  where  there  are  no 
trusts  to  execute :  I  have  pointed  out  why  what  has-  been  relied 
upon  as  authority  by  inference  against  that  proposition  does  not 
seem  to  me  to  be  entitled  to  any  weight,  and  why  I  consider  that 
there  are  in  truth  authorities,  not  direct  but  strongly  indicating 
the  opinion  of  successive  Chancellors,  that  such  bills  may  be 
maintained. 
I  have  hitherto  assumed  that  there  is  no  direct  authority  in 

(a)  2  Fhil.  619.  (5)  5  De  G.  &  S.  38. 
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favour  of  tlie  proposition  of  the  defendants ;  but  two  cases  have 
been  relied  upon  as  being  authorities  directly  in  point,  and  these  I 
will  now  notice.  One  is  the  caae  of  Mackrell  v.  Hunt,  (a)  of 
which  Mr.  Younge  has  famished  a  note  from  the  Registrar's  Book. 
It  appears  that  the  testator  had  hj  his  will  made  a  devise,  which 
I  suppose  must  be  taken  to  be  a  legal  devise,  that  there  had  been 
a  great  deal  of  dealing  by  tlie  devisee  with  the  property,  that  a 
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the  bill  was  dismisBed :  if  it  was  because  there  were  no  trusts 
in  the  original  will,  it  would  undoubtedly  be  an  authority  coming 
exactly  to  the  point  now  in  dispute,  but  that  is  not  so  stated,  and 
the  decision  may  have  proceeded  on  very  diflferent  gi'ounds  :  both 
the  Master  of  the  Bolls  and  Lord  Hardwicke  may  have  thought 
that  a  party  who  had  merely  entered  into  a  contract  to  purchase  a 
leasehold  interest  that  was  derived  under  a  will  under  which 
pai*ties  had  been  acting  for  a  great  number  of  years,  had  not  such 
an  interest  as  entitled  him  to  file  such  a  bill ;  that  may  have  been 
the  ground,  but  I  cannot  come  to  any  satisfactory  conclusion  upon 
it  The  decision  can,  however,  hardly  be  taken  as  one  of 
Lord  Hardwicke  ;  he  merely  adopts  the  decision  *  of  the  *  889 
Master  of  the  Bolls  as  to  dismissing  the  bill,  with  the  ob- 
servation that  there  was  no  necessity  to  make  a  reservation  as  to 
the  evidence.  I  consider,  therefore,  that  it  would  be  far  too  much 
to  rely  on  the  very  loose  and  unsatisfactory  note  we  have  of  this 
case  as  establishing  a  proposition  so  important,  and  so  much,  as  it 
appears  to  me,  at  variance  with  the  other  authorities  as  that  for 
which  the  defendants  contend.  The  other  case  which  is  relied 
upon  does  not,  I  think,  touch  the  present ;  I  mean  that  of  Strick- 
land V.  Strickland,  (a)  There,  a  mere  legal  devisee  out  of  pos- 
session filed  a  bill  against  the  heir  who  was  in  possession,  praying 
certain  relief,  and  Lord  Langdale  held  that,  as  there  was  no  im- 
pediment to  prevent  the  trial  at  law,  his  course  was  to  recover 
possession  by  ejectment,  and  that  the  Court  had  no  jurisdiction. 

It  appears  to  me,  therefore,  that  the  decree  below  was  right,  and 
right  on  these  grounds :  namely,  that  bills  to  establish  wills  by 
devisees  having  trusts  to  execute  are  of  every-day  occurrence; 
that  to  the  heir-at-law  it  is  of  no  importance  whatever  whether  the 
devisee  is  to  recover  for  his  own  use  or  for  the  benefit  of  others  ; 
that  such  bills,  therefore,  by  devisees  in  trust  are  conclusive  author- 
ities in  favour  of  the  present  bill,  and  that,  even  if  there  were  no 
authorities  directly  in  point,  yet  the  language  of  Lord  Ejng,  Lord 
Hardwicke,  Lord  Eldon,  Lord  Gottenham,  and  Sir  J.  Parker 
seems  to  me  to  indicate  pretty  clearly  their  opinions  in  favour  of 
such  a  bill.  For  these  reasons,  I  think  that  the  judgment  of  the 
Court  below  was  perfectly  right  and  ought  to  be  affirmed. 

(fl)  6  Beav.  77. 
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The  Lord  Justice  Knight  Bruce.  —  Without  assertuig  or  deny- 
ing that  the  bill  in  this  case  ought  to  be  cousidered  as  in 
*  840  the  nature  of  a  crosB-bill, "  or  that  the  Bettlemeat  alleged  to 
have  been  executed  by  the  plaintiff,  on  the  50tlk  Bection  or 
any  other  proviBion  of  the  Statute  of  1852,  for  amending  onr 
practice  and  course  of  proceeding  here,  assists  the  plaintiff,  I 
assume  each  of  those  points  to  be  against  her.  I  had  doubted 
whether  it  was  not  arguable  that,  by  the  Irish  decree  stated  on  the 
record,  notwithstanding  the  appeal  to  the  House  of  Lords,  her 
right  of  suing  in  respect  even  of  Bnglish  land  as  a  devisee  of  tiie 
alleged  testator  was  defeated  or  suspended.  The  bill,  however, 
seems  to  me  at  present  to  be  so  framed  as  to  exclude  a  demurrer 
on  the  Ground  ret  ivdieaice.  or  of  the  uendencv  of  another  suit : 


jastice  by  a  Court  of  Law,  which,  in  the  event  of  my  failure  in 
one  action  of  ejectment,  though  on  the  merits,  will  certainly  allow 
me  to  bring  one  or  two  more ;  whereas,  under  an  establishing  bill, 
the  question  whether  tliere  shall  be  a  second  trial  will  or  may  rest 
exclusively  with  the  Court  of  Chancery,  which  may  bind  the 
right  by  one."  All  this  I  repeat  amounts  to  nothing.  Brought 
hither,  he  must  try  within  the  time  here  thought  reasonable,  or  be 
for  ever  precluded,  and,  trying,  he  may  possibly  be  conclusively 
barred  by  the  result  of  one  trial ;  as  to  which  I  need  not  refer  to 
Waters  v.  Waters,  (<i)  decided  by  myself,  or  to  the  authorities  that 
preceded  it. 

Now  this  course,  this  manner  of  proceeding  f^inst  an  heir,  may 
seem  to  some  persons  harsh  practically  and  not  upon  principles  of 
legal  science  justifiable.  But  others  may  think,  and  probably 
witliout  error,  differently,  may  consider,  and  probably  with  correctr 
ness,  that  so  to  proceed  is  convenient,  is  in  accordance  with  sound 
maxims  of  jurispradence,  is  consistent  with  the  enlightened  ad- 
miuistration  of  justice,  and  not  without  support  analogically  from 
things  habitually  and  familiarly  done  in  more  than  one  branch  of 
English  judicature.  These  observations  I  make  if  not  with  more, 
certainly  not  with  less,  confidence  by  reason  of  the  recent  Act  of 
Parliament  that  has  just  been  mentioned.  It  is  clearly 
proved  by  a  *  long  course  of  usage  and  practice  that  the  '  842 
jurisdiction  to  which  I  have  been  alluding,  a  jurisdiction, 
namely,  to  establish  wills  of  real  estate  against  heirs-at-law  out  of 
possession,  a  jurisdiction  exceeding  materially  the  mere  perpetua- 
tion of  t«Btimony,  exists  in  the  Court  of  Chancery  ;  nor  has  this 
proposition  been  denied.  The  argument  based  to  a  certain  extent 
on  the  language  of  a  highly  esteemed  text-book  to  which  I  have 
before  referred  has  been  that  it  is  a  jurisdiction  exercisable  only  in 
certain  cases,  exercisable  in  those  instances  where  the  will,  if 
valid,  creates  a  trust  of  real  estate,  —  within  the  pi-ovince  of  the 
Court,  as  a  Court  for  administering  trusts,  to  carry  into  execution, 
but  not  exercisable  in  the  case  of  a  will  of  tlie  simple  description 
of  that  attributed  to  the  alleged  testator  in  the  present  cause, 
creating  neither  charge  nor  trust.  Upon  what  principle  or  reason, 
however,  not  applicable  to  each  case,  the  jurisdiction  can  have 
been  exercised  in  either,  I  have  been  and  I  remain  unable  to  dis- 
cover. 

(a)  2  De  G.  «  9m.  fi9I. 
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.  Where  an  instrument  alleged  to  be  an  eflectual  will  of  freebold 
estate  does,  if  valid,  disinherit  the  heir  altt^ther,  not  merely  as 
to  all  legal  but  also  as  to  all  bene&cial  interest,  and  the  heir  sa^B 
;hat  the  will  is  a  forgery  or  void  against  him  on  the  ground  of 
fraud,  or  insanity,  or  insufficient  attestation,  or  the  want  of  signa- 
;ure,  and  there  is  no  other  question  with  him,  how  can  he  be 
rationally,  at  least  how  can  he  be  consistently  with  principle  or 
analogy,  held  liable  or  not  liable  to  a  particular  jurisdiction  as  tlK 


the  purchasers  (though  the  Court  does  not  and  did  not  varr&nt 
the  title  of  lands  which  it  orders  to  be  sold)  and  othere,  affected 
hj  the  proceedings,  might  if  possible  be  protected  from  any 
claim  of  the  heir  at  a  subsequent  time.  But  the  Court,  *  I  *  844 
repeat,  could  not,  as  it  seems  to  me,  have  justly  or  reason- 
ably prescribed  or  allowed  such  a  course  without  the  heir's  consent, 
unless  upon  the  notion  of  a  jurisdiction  to  bring  him  before  the 
Court  for  the  purpose  of  proving  and  then  establishing  the  will 
against  him,  arising  upon  the  mere  fact  of  any  devise,  or  alleged 
and  apparent  devise,  adverse  to  the  right  of  the  heir  in  that 
character. 

It  has  been  argued,  perhaps  plausibly,  but  not  so  as  to  convince 
my  mind,  that  If  the  bill  before  us  is  right  on  the  point  now  under 
consideration,  there  could  not  or  would  not  have  be^n  bills  to  pei^ 
petuate  testimony  to  wills  of  real  estate  by  devisees  in  possession ; 
of  which  I  have  seen  the  record  of  one  signed  by  a  counsel  of  the 
sagacity  and  learning  of  the  late  Mr.  Bell.  I  can,  however,  con- 
ceive various  states  of  circumstances  in  which  a  devisee  in  po»- 
Eession  might  wfll  be  advised  even  by  a  lawyer,  believing  that  he 
might  take  either  course,  to  take  that  of  perpetuating  testimony 
merely ;  and  with  respect  to  the  rule  of  the  Court,  I  apprehend 
that  where  a  man  is  entitled  to  proceed  in  equity,  and  only  in 
equity,  for  the  purpose  of  obtaining  as  a  plaintiff  an  adjudication 
upon  a  question  of  fact  in  which  he  is  interested,  it  is  competent 
to  him  to  file  a  bill  for  the  purpose  merely  of  perpetuating  testi- 
mony upon  that  question, —  at  least  if  his  adversary  would, 
whether  plaintiff  at  law  or  defendant  at  law,  have  a  good  case  in  a 
Court  of  Law,  either  in  any  event,  or  upon  the  supposition  of  a 
material  fact,  alleged  by  the  plaintiff  in  the  bill  for  perpetuating 
testimony,  being  untrue.  It  may  be  argued,  that  in  tlie  instances 
in  which  the  defendant's  learned  counsel  properly  admit  the  exist- 
ence and  long  exercise  of  the  jurisdiction  in  question,  it  contra- 
venes the  maxim, "  Non  debet- actori  licere  quod  reo  non  permit- 
titnr,"  is  anomalous,  and  is  one  rather  to  be  restricted  than 
extended.  •  But  may  we  not  respectfully  ask,  whether  it  is  •  845 
clear  that  the  anomaly  is  not  the  other  way,  whether  the 
Court  in  testamentary  cases  might  not  for- the  heir,  and  might  not 
in  cases  not  testamentary,  have  well  taken  the  course  which  it  has 
taken  in  those  instances  of  "  establishment "  that  are  without 
B  acknowledged  ?  K  I  must  either  attribute  to  some  Judges 
u.  42  £  657  ] 
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to  instances  as  like  as  apis  apij  but,  where  a  positive  law  forbid- 
ding the  extension  is  not  shown,  extends  to  those  which,  differing 
in  some  particulars,  differ  in  no  essential  circumstance,  or  cannot 
in  legal  reason  or  legal  principle  be  substantially  distinguished. 
We  should  otherwise  indeed  be  in  a  dark  and  strange  state. 

Lord  Coke  and  a  celebrated  Frenchman  of  the  same  age  say,  — 
one, "  Nullum  simile  quatuor  pedibus  currit ;"  the  other,  "  Tout 
exemple  cloche  ;  '*  and  cases  are  continually  governed  in  our  Courts 
by  authorities  not,  according  to  our  vernacular  phrase,  upon  all 
fours  with  them.  In  the  language  of  a  distinguished  jurist,  "  Quid 
enim  notius  et  certius  quam  exempla  non  restringere  regu- 
lam,"  (a)  ;  and  again,  "  Exempla  non  restringunt  regu- 
1am  sed  loquuntur  de  casibus  crebrioribus."  (6)  It  *  seems  *  847 
to  me  that  to  accede  to  the  defendant's  view  of  the  pre- 
cedence would  be  unnecessarily  to  cripple  the  power  of  usefully 
administering  justice  ;  would  be  practically  inconvenient  and  theo- 
retically wrong ;  would  be  to  confound  essentials  and  accidentals ; 
would  in  effect  be  doing  what  Lord  Eldon,  in  -802;  v.  Whiibread,  (c) 
so  manifestly  disapproves  when  he  says,  '^  I  think  it  better  to 
declare  that  the  Court  will  not  abide  by  these  decisions  than  to 
overrule  them  in  effect,  professing  to  abide  by  them."  So  I 
venture  to  say  here  with  respect  to  those  almost  innumerable  cases 
upon  the  establishment  of  wills  abounding  in  our  records,  of  which 
no  man  disputes  the  soundness. 

This  demurrer  cannot  stand. 

The  Lord  Justice  Turner.  — ^The  principal  question  in  this  case 
is,  whetlier  it  is  competent  to  a  mere  legal  devisee  charged  with 
no  trust  or  duty  to  file  a  bill  in  this  Court  against  the  heir-at-law 
for  the  purpose  of  establishing  the  will  against  him.  This  ques- 
tion has  been  so  thoroughly  examined  by  the  Yice-Chancellor  that 
it  is  difficult  to  add  any  thing  to  his  judgment  upon  it,  and  the 
observations  which  I  shall  make  upon  the  case  will  therefore  be 
confined  for  the  most  part  to  the  arguments  by  which  the  judgment 
has  been  attempted  to  be  impeached. 

It  was  insisted  in  the  first  place,  on  the  part  of  the  appellant, 
that,  as  between  a  mere  legal  devisee  and  an  heir-at-law,  the  question 
of  the  validity  of  the  will  is  purely  a  legal  question,  and  one  there- 

(a)  Donellas  de  Jure  Cirili,  Lib.  7,  c.  13. 

(6)  lb.,  L.  9,  c.  2n.  (c)  10  Yea.  31. 
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fore  with  which  this  Oourt  has  no  concern ;  but  althongh  the  ques- 
tion is  undoubtedly  legal,  it  does  not  therefore  follow  that  this 
Court  has  no  jurisdiction  over  it.    The  jurisdiction  of  this 

*  848    Court  extends  *  to  cases  of  dower  and  partition,  where  the 

estates  to  be  dealt  with  are  legal,  and  it  is  duly  exercised 
in  many  matters  as  to  which  it  would  be  difficult,  if  not  impossible, 
now  to  trace  the  mode  in  which  it  originated.  It  cannot,  therefore, 
as  I  think,  be  said  that  there  is  no  jurisdiction  in  this  Court  upon 
such  a  case  as  the  present,  merely  because  the  question  to  be  dealt 
with  is  a  legal  question. 

It  was  then,  however,  said  on  the  part  of  the  appellant,  and  the 
gieat  weight  of  the  appellant's  argument  rested  upon  this  poiot, 
tliat  there  is  no  precedent  for  the  interference  of  this  Court  in  soch 
cases,  —  that  the  Court  has  never  interfered  to  establish  a  will 
against  the  heir-atrlaw,  except  where  there  are  trusts  to  be  execoted 
under  the  will,  —  that  the  jurisdiction  to  establish  the  will  is  no 
more  than  an  incident  to  the  execution  of  the  trusts,  and  some 
authorities  were  cited  on  this  part  of  the  case  to  which  I  shall 
presently  refer;  but  looking  at  the  case  without  reference  to 
authorities,  this  question  arises,  —  Does  the  fact  of  the  jurisdiction 
being  exercised  where  there  are  trusts  to  be  executed  under  the 
will  negative  the  existence  of  the  jurisdiction  where  there  are  no 
such  trusts  ?  Is  the  jurisdiction  confined  to  cases  in  which  there 
are  trusts  to  be  executed,  or  are  those  cases  instances  only  of  the 
exercise  of  a  more  extended  jurisdiction?  There  are  several 
points  of  view  in  which  this  question  must  be  looked  at. 

In  the  first  place,  is  it  the  law  of  this  Court  that  trusts  created 

by  a  will  cannot  be  executed  without  the  will  being  established 

against  the  heir-at-law  ?    I  do  not  take  it  to  be  so.    K  the  trustee 

admits  the  will,  and  does  not  require  that  the  heir  should  be 

brought  before  the  Court,  there  must  necessarily,  as  I  ap- 

*  849    prehend,  *  be  a  decree  to  execute  the  trusts.    The  estab- 

lishment of  the  will,  therefore,  is  not  a  necessary  incident 
to  the  execution  of  the  trusts. 

In  the  second  place,  what  is  the  position  of  the  heir  ?  He  has 
an  apparent  legal  right ;  his  right  if  it  prevails  is  paramount  to 
the  will.  He  has  not  and  never  can  have  any  concern  with  the 
trusts  created  by  it.  How,  then,  can  the  execution  of  those  trusts 
be  the  foimdation  of  the  right  to  establish  the  will  against  him  7 
In  the  third  place,  if  the  right  to  establish  the  will  against  the 
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heir  depends  upon  the  existence  of  trusts,  to  be  executed  under 
the  will,  whj  is  it  that  the  right  is  not  measured  by  the  trust 
which  is  to  be  executed  ?  Bat  this  is  not  the  case.  If  one  only 
of  several  devised  estates  be  made  subject  to  a  trnst,  the  issue 
directed  is  not  whether  the  particular  estate  is  veil  devised  by  the 
will,  but  a  general  issue  "  devitavit  vel  non,"  and  the  decree  which 
follows  upon  the  issue,  if  found  in  the  affirmative,  is  not  a  decree 
to  establish  the  will  as  to  the  estate  made  subject  to  the  trust,  but 
a  general  decree  to  establish  the  will.  It  may  be  said  that  such  a 
decree  would  operate  only  between  the  parties  to  the  suit,  but 
suppose  the  bill  to  be  filed  by  the  ceituis  que  trustent  of  the  estate 
devised  in  trust,  whose  right  to  file  it  cannot  be  denied,  and  the 
devisees  of  the  other  estates  made  defendants  to  the  bill,  conld 
the  heir  be  permitted  afterwards  to  bring  ejectment  against  those 
other  devisees  ?  I  take  it  to  be  clear  that  he  could  not.  Again, 
how  does  the  case  stand  with  reference  to  a  limited  trust  or  duty, 
the  case,  for  instance,  of  a  charge  on  real  estate  for  the  payment  of 
debts  ?  Does  the  Oourt  suspend  its  decree  for  the  establishment 
of  the  will  against  the  heir  until  it  is  ascertained  whether  the 
primary  fond,  the  personal  estate,  is  sufficient  7  I  have  met  with 
no  such  case. 

'  Id  the  fourth  place,  it  is  difficult  to  see  how  the  execu-  *  850 
tioD  of  the  trusts  can  in  any  case  render  it  necessary  that 
the  will  should  be  established  against  the  heir.  Surely  the  mere 
fact  of  the  heir  being  party  to  a  suit  in  which  the  decree  ia  made 
for  executing  the  tmsts  must  of  itself  be  sufficient  to  prevent  him 
Irom  disputing  any  thing  which  is  done  under  that  decree.  These 
considerations  appear  to  me  to  be  irreconcilable  with  the  notion 
that  this  jurisdiction  is  confined  to  cases  in  which  there  are  trusts 
to  be  executed  under  the  will. 

Another  argument  which  was  much  relied  on  upon  the  part  of 
the  appellant  was,  that,  in  the  usual  course  of  the  Court,  bills  are 
filed  by  devisees  to  perpetuate  the  testimony  of  witnesses  to  wills, 
and  this  argument  was  or  might  have  been  pushed  to  this  extent, 
that  bills  to  perpetuate  can  only  be  filed  where  the  matter  in  ques> 
tion  cannot  be  brought  to  immediate  trial,  and  that  the  practice  of 
filiag  such  bills  therefore  negatives  the  right  to  bring  the  validity 
of  the  will  to  an  immediate  issue  by  filii^  a  bill  to  establish  it. 
But  this  argument  proves  too  much,  for  it  is  not  disputed  that  a 
etitui  que  trutt  or  a  devisee  in  trust  can  file  a  bill  to  establish  a 
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Till,  and  yet  it  cannot  be  doubted  that  either  of  these  parties  migbt 
file  a  bill  to  perpetuate  the  testimony  of  the  witnessee  to  the  will 
The  existence  of  tliis  right  to  perpetuate  testimony  goes  far  to 
account  for  the  Bcarcity  of  precedents  of  bills  to  establish  wills, 
which  was  also  relied  on  by  the  appellant.  A  devisee,  If  in  pos- 
session, is  not  likely  to  invite  litigation  by  filing  such  a  bill  when 
he  has  the  means  of  securing  his  evidence  in  the  event  of  fiitnre 
litigation,  and  if  out  of  possession  he  has  a  more  easy  remedy  b; 
ejectment. 

Another  argument  adduced  on  the  part  of  the  appellant 

*  851    was  that  if  the  devisee  was  entitled  to  sue  the  heir  *  for 

the  purpose  of  establishing  the  will  against  him,  there  ought 
to  be  a  reciprocal' right  on  the  part  of  the  heir,  hut  that  no  such 
right  exists.  The  position  of  tlie  heir,  however,  is  wholly  difierent 
from  that  of  the  devisee.  The  heir  derives  his  title  from  the  Isw. 
Ho  wants  no  declaration  of  this  Court  to  give  effect  to  his  title, 
but  the  title  of  the  devisee  depeuds  upon  the  act  of  the  testator, 
and  the  declaration  of  this  Court  affirms  the  validity  of  that  act. 

These  were  tho  main  arguments  on  which  the  appellant's  case 
was  rested.  For  the  reasons  which  I  have  given  they  have  failed 
to  satisfy  my  mind  that  this  Court  has  not  the  jurisdiction  for 
which  the  respondent  has  contended.  Some  authorities,  however, 
were  referred  to  on  the  part  of  the  appellant,  and  it  will  be  right 
to  examine  them.  The  most  material  of  them  were  Madcreil  v. 
SutU,  (a)  Devonsker  v.  Neujettham,  (ft)  Lord  Fir^al  v.  Blake,  (c) 
and  Strickland  v.  Strickland,  (dy 

In  Mackrell  v.  Hunt  the  case  was  this :  Noah  Bertin  devised 
freeholds  to  his  wife  in  fee  and  died.  The  wife  married  agun; 
she  and  lier  second  husband  levied  a  fine  to  the  use  of  the  second 
husband  in  fee.  The  second  husband  mortg^ed  for  a  term  of  five 
hundred  years.  The  mortgagee  foreclosed  and  afterwards  died. 
Under  her  will  the  t«nn  became  vested  in  her  executors,  and  tho 
suit  being  instituted  for  the  administration  of  her  estate,  tiie  term 
was  sold  under  the  decree.  The  purchaser  of  the  term  nnder  tbe 
decree  then  filed  a  bill  agiunst  the  heirs  of  Noah  Bertin,  and 
against  the  parties  claiming  under  the  will  of  the  mortgagee,  pray- 
ing that  he  might  prove  Noah  Bertin's  will,  so  that  tbe 

*  852  testimony  *  of  his  witnesses  might  be  recorded   and  pre- 

(a)  2  Msdd.  84,  n.  (c)   1  MoU.  113. 

(6)  2  Sch.  &  Lef.  199.  (d)  6  Beav.  77. 
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senred  in  perpetuam  ret  memoriam^  and  that  the  heirs  might 
show  cause  why  the  will  should  not  be  established,  and  that  he, 
the  purchaser,  might  hold  the  property  and  receive  the  rents,  and 
Uiat  the  five  hundred  years'  term  might  be  assigned  to  him.  The 
heirs  of  Noah  Bertin,  by  their  answer,  disputed  the  will.  Issue 
was  joined.  Witnesses  were  examined,  and  the  cause  set  down, 
and  upon  the  hearing  the  Master  of  the  Bolls  dismissed  the  bill 
with  costs  against  the  heirs,  but  without  prejudice  to  the  perpetuating 
the  testimony  of  the  witnesses,  and  as  to  i\\^  other  parties  ordered 
that  on  payment  of  the  purchase-money  they  should  assign  to  the  pur- 
chaser. The  purchaser  afterwards  applied  by  petition  in  the  origi- 
nal cause  for  the  costs  which  he  had  incurred,  and  Lord  Hardwickb 
gave  him  the  costs  which  he  had  incurred  in  proving  the  will,  and 
also  the  costs  which  he  had  paid  to  the  heirs  who  had  examined  no 
witnesses.  This  case  was  very  much  relied  on  upon  the  part  of 
the  appellant,  because  the  bill  which  sought  to  establish  the  will 
was  dismissed  against  the  heir  ;  but  it  is  to  be  observed  that  the  bill 
was  filed  by  a  purchaser,  and,  according  to  the  old  rules  of  this 
Court,  a  purchaser  was  entitled  to  require  the  will  to  be  proved 
against  the  heir  ;  but  he  never  had,  so  far  as  I  am  aware,  any  right 
to  have  the  will  established,  and  it  is  evident  that  the  decision  pro- 
ceeded upon  this  ground,  for  the  Master  of  the  Bolls  dismissed 
the  bill  without  prejudice  to  the  perpetuating  the  testimony,  and 
Lord  Hardwicke  gave  the  purchaser  the  costs  of  perpetuating  it. 

The  next  case  was  Devonsher  v.  Newenham.  (a)  There  the  bill 
was  filed  by  parties  claiming  to  be  beneficially  entitled 
under  the  will  of  a  testator  who  had  been  tenant  *  in  tail,  *  853 
and  had  suffered  a  recovery,  to  have  the  rights  of  the  par- 
ties declared  and  the  trusts  of  the  will  carried  into  execution,  and 
a  tenant  in  tail  in  remainder,  who  would  have  been  entitled  if  the 
recovery  was  bad,  was  made  a  defendant  to  the  bill.  The  Court 
held  that  the  bill  could  not  be  maintained  against  him,  his  title 
being  paramount ;  but  it  is  remarkable  that  Lord  Bedesdalb  dis- 
tinguishes the  case  from  that  of  the  heir-at-law,  against  whom, 
however,  the  bill  would  in  any  event  have  been  maintainable  in 
that  case,  as  there  were  trusts  to  be  executed. 

Lord  Fingal  v.  Blake  j  (()  the  next  case  on  which  the  appellant 
relied,  is  more  in  point,  and  is  entitled  to  considerable  weight  as 

(a)  2  Sch.  &  Lef.  199.  (6)  1  MoU.  113. 
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indicating  the  opinion  of  a  Judge  who,  from  his  long  experience, 
was  intimately  acquainted  with  the  practice  of  the  Court.  Sir 
Anthony  Habt,  in  that  case,  said  that,  where  there  was  a  trust  to 
be  executed,  an  issue  was  to  be  directed  ;  but  that,  where  there 
was  no  trust,  the  Court  had  no  ground  to  interfere  in  directing  the 
mode  of  trial,  but  had  only  to  take  care  that  a  fair  trial  should  be 
had  by  putting  outstanding  terms  aside ;  from  which  it  would  seem 
to  follow  that,  if  there  were  no  outstanding  terms,  no  relief  could 
be  given  by  the  Court.  But  much  of  the  weight  which  is  justly 
due  to  this  authority  is  removed  by  the  circumstance  that,  in  the 
case  in  which  this  opinion  was  pronounced,  there  was  in  fact  a 
trust,  and  the  opinion  therefore  was  extra-judicial.  It  does  not 
appear  indeed  that-  ike  point  was  at  all  argued,  and  the  opinion 
pronounced  upon  it  does  not  seem  to  me  to  be  reconcilable  with 
what  was  done  by  Lord  Hardwicke  in  Bemey  v.  Eyre,  (a)  No 
great  reliance,  therefore,  can,  I  think,  be  placed  upon  the  dictum 

in  Lard  Fingal  v.  Blakcj  (b)  and,  as  to  the  remaining 
*  854    *  case  of  Strickland  v.  Stricidandj  (e)  I  think  that  still  l^s 

weight  can  be  attached  to  it ;  for  I  do  not  perceive  by  the 
report  that  Sir  George  Strickland  in  that  case  claimed  in  tlie  char- 
acter of  heir,  and  if  he  did  I  am  confident  that  the  point  insisted 
upon  by  the  appellant  in  this  case  was  not  then  brought  under  the 
attention  of  the  Court. 

The  only  other  authority  relied  on  by  the  appellant  which  I 
think  it  material  to  notice  was  a  passage  cited  from  Lord  Redes- 
dale's  Treatise  on  Pleading,  ((2)  in  which  he  says  that  to  a  bill  to 
carry  into  execution  the  trusts  of  a  will  disposing  of  real  estate  by 
sale  or  chai*ge  of  the  estate,  the  heir-atrlaw  of  the  testator  is  deemed 
a  necessary  party,  that  the  title  may  be  quieted  against  his  demand, 
for  which  purpose  the  bill  usually  prays  that  the  will  may  be  estab- 
lished against  him  by  the  decree  of  the  Court.  But  this  passage, 
as  I  understand  it,  is  rather  against  tlian  in  favour  of  the  appel- 
lant's argument,  for  Lord  Redesdale  does  not  say  that  the  jurisdic- 
tion over  the  heir  is  founded  on  the  right  to  have  the  title  quieted 
against  his  demand,  which  would  indeed  be  in  opposition  to  his 
decision  in  Devonsher  v.  Newenham^  (e)  but  he  assumes  the  exist- 
ence of  the  jurisdiction,  and  says  that  where  the  disposition  is  for 

(a)  3  Atk.  387.  (d)  8d  edit.  189. 

(6)  1  Moll.  113.  (0   2  Sch.  &  Lef.  199. 

(c)  6  Beav.  77. 
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sale  or  charge  —  confiBing  his  obseiration  to  tlioee  cases  —  the 
Court  requires  it  to  be  exercised. 

The  authorities  cited  on  the  part  of  the  appellant  do  not,  there- 
fore, appear  to  me  to  bear  out  the  position  for  which  he  has  con- 
tended, that  it  is  only  in  cases  where  there  are  trusts  to  be  executed 
that  this  Court  exercisea  the  jurisdiction  of  establishing  the 
will  against  the  heir.  *  On  the  other  hand,  there  are  the  *  855 
cases  referred  to  in  .the  Yice-Chancellor'a  judgment  which 
show  that  the  jurisdiction  has  been  more  extensivelf  exercised, 
and  that  Judges  of  the  highest  authority  have  spoken  of  it  in  terms 
importing  that  it  is  of  general  applicatiou.  It  Wonld  be  an  idle 
waste  of  time  again  to  go  through  the  authorities  cited  by  the  Vice- 
Ghancellor.  It  is  sufficient  to  say  that  as  I  read  them  they  embrace 
decisions  of  Lord  Hardwicke  and  Lord  Manners,  dicta  of  Lord 
Eldon,  and  decisions  of  my  learned  brother,  and  of  the  late  Sir 
Jahes  Pabkeb,  independently  of  the  case  before  Lord  Cottenhah, 
on  which,  perhaps,  it  would  not  be  safe  to  rely,  as  hla  observations 
may  possibly  have  had  reference  to  the  trust  which  existed  in  that 
case.  These  decisions  and  dicta,  as  it  seems  to  me,  far  outweigh 
the  authorities  cited  on  the  part  of  the  appellant. 

Much  has  been  said  in  the  progress  of  this  case  upon  the  origin 
of  this  jurisdiction,  but  it  is  of  little  importance  how  the  jurisdic- 
tion originated,  if  it  be  found  to  exist.  In  this  respect,  I  entirely 
agree  in  the  opinion  expressed  by  Mr.  Fonblanque  in  the  Treatise 
of  Equity.  He  there  eays,  "  To  establish  the  origin  of  any  branch 
of  legal  or  equitable  JuriBdiction  is  always  difficult  and  seldom 
necessary,  provided  the  exercise  of  such  jurisdiction  be  conducive 
to  the  ends  of  substantial  justice."  And  that  the  exereise  by  this 
Court  of  jurisdiction  in  such  a  case  as  the  present  is  conducive  to 
the  ends  of  justice  I  feel  no  doubt  whatever.  The  Yice-Cbancellor 
has  probably  traced  the  jurisdiction  to  its  true  source  ;  but  other 
sources  are  not  wanting  from  which  also  it  may  have  originated. 
It  has  been  the  constant  course  of  the  Ecclesiastical  Courts  of  this 
country  to  entertain  suite  for  the  probate  of  wills  in  solemn  form, 
and  the  sentences  in  such  suite  are  conclusive,  and  in  effect  estab- 
lish the  wills  against  the  next  of  kin  as  to  the  personal 
estate.  *  It  is  not,  I  think,  improbable  that  the  ecclesias-  *  856 
tics,  who,  in  early  times,  held  the  office  of  Chancellor,  may 
have  introduced  their  practice  into  this  Gourii,  and  applied  it  to 
real  estate.    Again,  in  early  times,  when  &e  custom  of  devising 
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prevailed  in  citiea  and  borouglis,  it  seems  to  hare  been  the  nsual 
course,  where  tlie  title  of  a  devisee  waa  disputed,  to  issue  the  writ, 
ex  gravi  quereld,  commanding  tlie  officers  of  the  city  or  borough  to 
admit  tlie  will  to  proof,  and  to  do  right  to  the  devisee.  There  are 
several  instances  of  such  writs  in  Fitzherbert,  and  it  is,  I  think,  bj 
no  means  improbable,  that  when  the  power  of  devisii^  becsme. 
general,  this  Court  assumed  the  jurisdiction  which  had  before  been 
locally  exercised.  I  am  also  very  much  disposed  to  think  that  this 
Court  formerly  interfered  in  cases  of  apprehended  future  cltume  to 
a  much  greater  extent  than  it  has  done  in  modem  times.  The 
case  of  Baker  v.  Shelbury  (jo)  is  an  instance  of  its  having  done  bo. 
The  origin  of  tlie  jurisdiction,  however,  is  more  a  question  of 
curious  researcli  than  of  importance  to  the  decision  of  tiie  presept 
case. 

Upon  the  whole,  the  conclusion  at  which  I  have  arrived  is,  that 
this  Court  has  jurisdiction  to  establish  a  will  against  an  beir-at-lair 
atthe  suit  of  a  legal  devisee,  although  there  may  be  uo  truats  to 
be  executed  under  the  will.  The  other  part  of  the  case  as  to  tlie 
effect  of  the  proceedings  in  Ireland  was  but  faintly  argued  on  the 
part  of  the  appellant,  and  I  do  not  think  it  necessary  to  say  more 
upon  it  than  that  in  my  opinion  the  bill  is  not  open  to  objectioD 
upon  that  ground. 

I  tliink,  therefore,  this  appeal  must  be  dismissed. 


•  857  •  TIDD  V.  LISTER,  (fr) 

BASSILL  V,  USTER. 

1853.    April  27,  30.    May  i.    December  19. 

1854.    January  11,  16.    March  11.    April  29.    Before  the  Lord  Chucellar 

Lord  GrjUtworth. 

Altluugh  the  purchaMr  for  value  from  the  husband  of  his  wife's  ekote  in  at^a», 
to  the  corpui  of  wbich  she  ia  entitled,  ia  in  no  better  poaitioa  than  d>e  husband 
himaelf,  jct  the  bnsband'a  assigDment  for  value  of  hia  wife's  equitable  life- 
iaterest  nilt  prevail  against  ber  if  he  afterwards  deserts  her  and  leaves  bei 

(a)  1  Caaea  in  Chaneery,  70. 
(5)  S.  C.,29BeaT.  618;  18Jur.543. 
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destitute ;  if  he  deserts  bis  wife,  a  Court  of  Equity  will  not  help  him  to  get  at 
the  fund  without  securing  to  the  wife  a  portion  of  the  income,  but  this  con- 
sideration is  inapplicable  to  the  assignee  of  the  husband.^ 

The  income  of  a  married  woman^s  life-estate  had  been  ordered  to  be  received 
and  applied  hy  a  receiTCr  in  a  suit,  in  payment  of  her  husband^s  incum- 
brances :  Held,  that  arrears  of  income  in  the  receiver's  hands  which  had  not 
been  paid  as  directed  were  nevertheless,  by  the  effect  of  the  order,  reduced 
into  possession  so  as  to  disentitle  the  wife  surviving  to  such  arrears. 

Hasband  and  wife  joined  in  creating  two  mortgages  on  the  life-interest  of  the 
wife  in  freehold  and  copyhold  estates,  the  first  mortgagee  having  a  charge  on 
both  freeholds  and  copyholds,  and  the  second  on  the  freeholds  only :  Held, 
that  as  against  the  wife  surviving,  the  second  mortgagee  was  entitled  to 
require  that  the  first  mortgagee  should  be  satisfied  out  of  the  copyholds  so  far 
as  they  would  extend.' 

Testator  being  possessed  of  real  and  personal  estate  directed  the  latter  to  be 
invested  in  government  securities,  the  interest  whereof,  with  all  the  rents  and 
profits  firom  fi*eehoId,  copyhold,  or  leasehold  property,  after  payment  of  all 
his  debts,  &c.,  he  gave  and  devised  upon  certain  trusts :  Held,  that  this  did 
not  evidence  a  sufilicient  intention  to  create  a  mixed  fund,  so  as  to  exempt  the 
application  of  the  personal  estate  in  the  first  instance  fix>m  the  discharge  of 
his  debts.' 

The  facts  of  this  caso  are  so  fully  set  forth  in  the  tenth  volume 
of  Mr.  Hare's  Reports,  page  140,  and  recapitulated  in  the  judg- 
ment of  the  Lord  Chancellor,  that  it  will  be  sufficient  here  to  state 
that  the  appeal  was  by  the  plaintiff  Elizabeth  Tidd  from  the  deci- 
sion of  the  Vice-Chancellor  Turner,  who  determined  the  four 
following  points  against  the  plaintiff:  first,  that  though  deserted 
by  her  husband  she  was  not  entitled  as  against  his  particular 
assignee  to  maintenance  out  of  the  income  of  the  real  and  per- 
sonal estate  to  which  she  was  entitled  in  equity  for  her  life ; 
secondly,  that  though  moneys  coming  to  the  hand  of  a  re- 
ceiver *in  a  cause  in  which  the  husband  and  wife  were  *858 
parties  might  be  considered  as  not  reduced  into  possession, 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  581,  535;  Be  Duffy's  Trusts,  28  Beav. 
886;  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.)  [841],  [870]  el  seq,,  and  notes  to  Lady 
Elibank  v.  Montolieu ;  Scott  v,  Spashett,  3  M'N.  &  G.  599,  and  cases  in  notes. 

*  See  2  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  [56],  [69],  [79],  [80],  in  notes  to 
Aldrich  V.  Cooper ;  Hughes  o.  Williams,  3  M^N.  &  6.  690 ;  Gibson  v.  Seagrim, 
20  Beav.  6U ;  Baldwin  v.  Belcher,  3  D.  &  War.  176 ;  In  re  Cornwall,  3  C.  & 
L.  131 ;  8  D.  &  War.  178 ;  In  re  Fox,  5  Ir.  Ch.  541. 

*  2  Jarman  Wills  (3d  Eng.  ed.),  594;  Tench  v.  Cheese,  6  De  G.,  M.  &  G. 
458 ;  Blann  v.  Bell,  5  De  G.  &  S.  665 ;  Bentley  v.  Oldfield,  19  Beav.  925 ;  Ellis 
V.  Bartrum,  25  Beav.  110. 
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yet  There,  aa  in  this  case,  the  hueband  had  created  incumbrances 
on  his  wife's  property,  and  the  Court  had  ordered  moneys  to  be 
applied  in  favour  of  the  incumbrancers,  the  eCfoct  was  to  divest  the 
title  and  reduce  into  posBesaion  the  moneys  which  were  the  sub- 
ject of  the  order ;  thirdly,  that  there  was  not  a  sufficient  indication 
of  intention  to  create  a  mixed  fund  so  as  to  exempt  the  appli- 
cation of  the  personal  estate  in  the  first  instance  from  the  dis- 
charge of  debts  in  a  case  where  the  testator  had  given  all  his  real 
and  personal  property  to  trustees,  and  directed  his  personal  estate 
t»  "  he  put  out  into  government  security,  the  interest  whereof 
with  all  the  rents  and  profits  from  freehold,  copyhold,  or  leasehold 
property,"  after  payment  of  his  debts,  and  the  premiums  on  cer- 
tain policies  of  insurance,  was  given  on  the  trusts  therein  men- 
tioned ;  fourthly,  that  the  husband  and  wife  having  joined  in 
creating  two  mortgages  on  the  life-interest  of  the  wife  in  certain 
freehold  and  copyhold  property,  and  the  first  mortgagee  having  a 
chai^  on  both  the  freeholds  and  copyholds,  and  the  second  mort^ 
gagee  upon  the  freeholds  only,  the  latter  was  entitled,  as  ^;ainst 
the  wife  surviving,  to  reqnire  tliat  the  former  should  be  satisfied 
out  of  the  copyhold  property,  so  far  as  it  would  extend. 

The  Solieitor-Oeneral  and  Mr  Leach,  for  Mrs,  Elizabeth  Tidd, 
the  appellant.  —  We  submit  that  Mrs.  Udd,  having  been  deserted 
by  her  husband,  was  entitled,  as  against  his  particular  assignee,  for 
value  to  a  settlement  out  of  her  life^state.  There  is  no  ground 
for  the  distinction  laid  down  by  the  Vice-Chancellor  that  the 
assignee  for  value  of  the  life-estate  of  the  wife  is  in  a  better  posi- 
tion than  the  assignee  for  value  of  a  capital  sum ;  both  take, 
*  869  subject  to  the  •  same  equity  under  which  the  husband  ia 
entitled  to  his  wife's  property ;  namely,  the  obUgation  of 
munt^ning  her.  On  this  principle  it  is,  that  when  property  of 
the  wife  cannot  be  reached  by  the  husband  without  the  interposi- 
tion of  this  Court,  equity  will  withhold  its  assistance  until  it  has 
secored  to  the  wife  a  suitable  provision.  There  is  clearly  no  dif- 
ference in  principle  between  the  equity  affecting  a  general  and  pai^ 
ticular  assignee  for  value  in  reference  to  the  wife's  property,  as 
both  stand  in  the  shoes  of  the  husband.  [They  relied  upon  the 
following  cases :  Jewson  v.  Mbulaon,  (a)  Pryor  v.  Eiil,  (6)  Macau- 

(a)  2  Atk.  417.  (6)  4  Bro.  C.  C.  158. 
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lay  v.  PhilipB,  (a)  Sturgii  v.  OKampneya,  (6)  Lord  Mibank  t. 
Montolieu,  (c)  TfiUnn«on  v.  Charlemcorth,  (li)  Richards  v.  C%am- 
Jcrj,  (e)  £on<2  V.  Simmons,  (^)  Tf^ifmarsA  t.  ^Jertswi,  (S)  Scott 
T.  t^MuAeH,  (t)  T'au^Aan  t.  Buck,  (A)  Dunkley  v,  Jhinkley,  (Q 
TTortAam  t.  Pemberton,  (m)  Greedy  v.  Lavender,  (n)  TTAiWie  t. 
£enniflj7.  (o)  Tbej  referred  to  aud  conuuented  upon  the  casea  of 
Elliott  V.  Cordell,  (y)  and  iStanton  v.  Salt,  (j) 

itfr.  TFo^ber  and  Mr.  Hardy,  for  the  Messrs.  Phillipa,  irho  vere 
the  first  mortgagees,  being  incumbraneers  on  both  the  freehold  and 
copyhold  property,  took  no  part  in  the  argument. 

Mr.  RoU  and  Mr.  Uddis,  for  Mrs.  Bassill,  the  second  mort- 
gagee, whose  security-  was  on  the  freeholds  only. — The 
cases  of  Wrigkt  v.  Morley,  (r)  Ulliott  v.  Cordell,  (p)  •  aud  •  860 
Stardon  v.  Hall,  (5)  clearly  show  the  reason  of  the  distinc- 
tion between  the  purchase  of  a  life-interest  and  an  absolute  inters 
est  of  the  wife's :  in  the  former  case,  tho  consent  of  the  wife  is 
not  requisite  in  order  to  enable  the  husband  to  receive  it ;  nor 
could  this  Court  impose  on  the  purchaser  of  such  an  interest  the 
obligation  of  seeing  that  the  husband  duly  maintains  his  wife  ever 
afterwards.  The  principle  of  the  distinction  on  which  this  Court 
acts,  as  between  the  general  and  particular  assignee,  is  founded 
upon  thia,  that  in  the  case  of  a  bankrupt  the  inability  to  maintfun 
his  wife  is  coincident  with  tlie  title  of  the  assignee ;  but  in  the 
case  of  the  particular  assignee,  the  presumption  is  that  the  hus- 
band is  of  ability  and  is  maintaining  his  wife. 

The  SolicOoT-Qeneral,  in  reply. 

It  was  then  contended  by  the  appellant,  upon  ttie  authority  of 
Sliffe  V.  Hveritt  («)  and  Whittle  v.  Eenning,  (o)  that  the  arrears 

(a)  4  VcB.  16.  (0  2  De  G..  M.  &  G.  390. 

(6)  S  M.  &  C.  97.  (m)  1  De  G.  &  8.  644. 

(0  6  Vm.  737.  («)  13  Be«T.  62. 

(d)  10  Be»T.  324.  (o)  2  PhU.  731. 

(«)  10  T™.  680.  (p)  B  Madd.  149. 

ig)  3  Atk.  20.  iq)  2  Rum.  &  M.  176. 

(A)  1  CoD.  670.  (r)  11  Ves.  12. 

(0  3  M.  A  6.  599.  (*)  1  M.  &  C.  37. 


(it)  1  Sim.  N.  S.  284. 
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of  income  in  the  hands  of  the  receiver  muBt  be  regarded  as  a 
choee  in  action,  and  not  reduced  into  poBsession  before  the  death  of 
the  husband  so  as  to  exclude  the  appellant's  title  b;  survivorsbip. 
It  was  also  urged  by  the  appellant  that,  according  to  the  true 
construction  of  the  will  in  question,  the  testator  had  created  a 
mixed  fund  out  of  the  rente  and  profits  of  his  real  estate  and  oT 
his  personalty,  to  defray  debts  and  charges,  and  under  such  cir- 
cumstances they  ought  not  to  have  been  thrown  in  the  first  iustaoce 

on  the  personalty.     Falkner  v.  Grace,  (a) 
*  861        The  appellant  further  submitted  that  being  in  the  *  poei- 

tion  of  surety  the  equity  to  marshal  did  not  attach  ts 
against  her.  Rohinton  v.  Gee,  (i)  Aguilar  v.  Aguilar,  (c)  Earl 
of  Kinnovl  v.  Money,  (d)  Copia  v,  Middleton,  (e)  Bowtman  v. 
Johnston,  (j/)  Bowker  v.  Bidl,  (A)  Averall  v.  Wade,  (i)  Bamet  v. 
Rosier,  (k)  Roper's  Husband  and  Wife,  Vol.  I.,  p.  145,4iote  b; 
Story's  CommentarieB,  Vol.  I.,  p.  644. 

Mr.  Jtolt  and  Mr.  Eddie,  for  Mrs.  Baseill,  argued  that  the 
present  was  simply  a  case  in  which  both  the  real  and  personal 
estate  were  vested  in  the  same  persons  to  pay  debts  without  any 
direction  to  sell,  and  that  it  was  clear  that  the  testator  had  not 
thereby  created  a  mixed  fund  for  the  payment  of  his  debta,  and 
they  relied  on  the  authority  of  Btyuffhton  v.  BougJiton  (i)  as  con- 
clusive upon  this  point. 

Mr.  X/each,  in  reply. 


The  liOKD  Chancellor.  —  This  was  an  appeal  against  an  order 
of  the  Vice-Chancellor  Turner,  made  on  two  petitions  by  the 
plaintiff  Elizabeth  Tidd.  The  first  petition  was  presented  on  the 
Ist  of  August,  1851,  by  Elizabeth  Tidd,  by  her  son  and  next 
friend,  her  husband  being  tlien  alive.  He  died  on  the  lOtii 
November,  1851,  and  the  second  petition  waa  presented  by  E. 
Tidd,  his  widow,  on  the  26th  January,  1852. 

(a)  9  Hare,  280.  (#)  3  Sim.  8T7. 

(6)  1  Vefl.  251.  (A)  1  Sim.  N.  S.  29. 

(e)  6  Madd.  414.  (i)  Lloyd  &  Goold,  262. 

(d)  3  Swanst.  202.  note  (a).  (t)  1  Y.  &  C-  C.  C.  401. 

(e)  Turn.  &  R.  224.  (0   1  H.  L.  Ca*.  406. 
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The  main  object  of  both  petitions  v&s  the  same ;  *  namely,   *  862 
to  obtain  the  income  of  the  residuary  real  and   personal 
estate  of  Josias  Lister,  the  father  of  the  petitioner,  who  died  in 
November,  1803. 

It  is  not  necessary  to  set  out  the  contents  of  his  will  further 
than  to  say  that  being  seised  of  and  entitled  to  real  and  personal 
estate,  the  former  being  partly  freehold  and  partly  copyhold,  after 
payment  of  his  debts  and  certain  premiums  of  insurance,  he  gave 
and  devised  "  the  remainder  of  liis  profits,  rents,  or  interests  "  to 
trustees  upon  trust  after  the  death  of  his  wife,  who  died  in  1819, 
for  his  daughter  the  petitioner,  then  Elizabeth  Lister,  spinster, 
afterwards  the  wife  and  the  widow  of  W.  Tidd,  for  her  life. 

In  1820  a  suit  was  instituted  forthe  purpose  of  having  the  trusts 
of  the  will  carried  into  execution,  and  by  the  decree  dated  the  Idth 
of  December,  1820,  the  usual  accounts  were  directed,  and  it  was 
ordered  that  a  receiver  should  be  appointed  of  the  rents  and  profits 
of  the  freehold  and  copyhold  estates.  A  receiver  was  accordingly 
appointed,  and  the  Master  m  .de  his  general  report,  dated  the  5th 
Pebmary,  1822. 

The  report  was  duly  confirmed,  and  by  an  order  dated  the  6th 
May,  1822,  made  on  the  petition  of  Tidd  and  his  wife,  W.  Lister, 
the  executor,  was  ordered  to  bring  into  Court  the  balance  of  the 
testator's  personal  estate  then  in  bis  hands ;  and  the  dividends 
thereafter  to  accrue  due  thereon  were  ordered  to  be  paid  to  tiie 
receiver,  who  was  ordered  from  time  to  time  to  pay  the  same, 
together  with  the  net  annual  income  arising  from  the  rents  and 
profits  of  the  real  estates  (after  making  certain  payments  previ- 
ously directed)  to  the  plaintifFs,  W,  Tidd  and  Elizabeth  his  wife, 
or  to  tlie  said  Elizabeth  alone,  if  she  should  survive  her  hus- 
band. 

•  From  the  date  of  that  order,  the  whole  residuary  in-  •  863 
come  was  paid  to  W.  Tidd,  or  to  incumbrancers  claiming 
under  him.  He  became  hopelessly  insolvent,  and  deserted  his 
wife,  the  petitioner,  leaving  her  totally  unprovided  for  ;  the  whole 
income  being  exhausted  by  the  incumbrancers.  He  died,  as  I 
hare  already  stated,  on  the  10th  November,  18S1,  being  at  tliat 
time  a  pauper  lunatic  in  St.  Pancras  workhouse. 

The  object  of  the  first  petition  —  that  is,  the  petition  presented 
by  Mrs.  Tidd  in  the  lifetime  of  her  husband  —  was  to  get  rid  of 
the  effect  of  the  orders  under  which  her  life  income  had  been 
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ordered  to  be  paid  to  him  and  bis  inctuBbrancers.  She  contended 
that,  having  been  deserted  hj  bim,  and  left  destitute,  she  had  in 
equity  a  right,  either  to  the  whole  of  her  life-interest,  or,  at  all 
events,  to  a  fair  provision  out  of  it,  in  the  same  way  as  she  wonld 
have  been  entitled  to  a  settlement  in  respect  of  any  principal  sum 
of  money  given  to  her  by  the  will.  Before  this  petition  was  dis- 
posed of,  the  husband  died,  and  from  the  time  of  his  death  she 
or  those  claiming  under  her  clearly  were  entitled  to  the  whole 
income  thenceforth  accruing ;  so  that  the  question  under  the  first 
petition  was  confined  to  the  income  which  had  accrued  due  in  bis 
lifetime. 

The  Vice-Chancellor  was  of  opinion  that  the  petitioner  had  no 
such  equity  as  that  insisted  on  by  the  first  petition ,  which  he  there- 
fore dismissed. 

The  second  petition  was  presented  by  Mrs.  Tidd,  in  January, 

1852,  after  she  had  become  a  widow,  and  the  first  question  thereby 

raised  was  as  to  a  sum  of  290^,  being  the  balance  in  the  receiver's 

hands  in  respect  of  the  income  of  the  copyhold  and  pei^ 


ft  Bom  of  2000/.,  lent  to  the  liusband,  and  alao  the  premiums  pay- 
able on  a  policy  effected  on  the  life  of  the  petitioner  for  securing 
the  2000/. 

The  question  was,  whether  Mrs.  Baasill  had  not  an 
*  equity  to  marshal  the  securities,  so  as  to  throw  the   *  865 
annuity  on  the  copyholds,  and  thereby  leave  the  freeholds 
an  available  security  for  her.    The  Vice-Ohancellor  decided  in 
favour  of  this  right,  and  hie  order  contains  the  necessary  direc- 
tions for  giving  the  benefit  of  this  right  to  Mrs.  Bassill. 

The  only  other  question  was,  out  of  what  fund  the  premiums  on 
two  policies  of  insurance  on  the  lives  of  the  testator's  two  sons 
ought  to  be  paid.  The  testator,  having  effected  these  policies  in 
his  lifetime,  by  his  will  directed  that  they  should  be  kept  on  foot 
out  of  the  income  of  his  real  and  personal  estate. 

The  petitioner  contended  that  the  whole  burden  of  keeping  on 
foot  these  policies  ought  not  to  fall  exclusively  or  primarily  on  the 
personal  estate,  but  ought  to  be  borne  ratably  by  the  real  and  per- 
-Bonal  assets.  His  Honor,  however,  decided  against  the  petitioner, 
holding  that  the  real  estate  was  liable  only  in  the  event  of  the  per- 
soaal  estate  proving  deficient. 

Mrs.  Tidd  has  petitioned  against  the  whole  of  the  order  made 
by  the  Vice-Chancellor. 

She  contends,  first,  that  a  provision  out  of  the  income  ought  to 
have  been  ordered  for  her  on  the  first  petition,  subject  of  coarse 
to  the  annuity  and  mortgage,  so  far  as  she  bad  validly  charged 
her  life-interest  with  the  same.  Secondly,  that  the  2901.,  the  bal- 
ance of  the  money  in  the  receiver's  hands  at  Michaelmas,  1851, 
being  after  the  presenting  of  the  first  petition,  and  shortly  before 
the  death  of  her  husband,  ought  to  be  considered  in  the  nature  of 
a  dhoie  m  action  belonging  to  her  by  survivorship,  and  to  be 
paid  to  her  accordingly.  Thirdly,  that  "  there  ought  to  *  866 
be  no  marshalling  of  the  annuity  of  127/.  lOg.,  but  that  it 
should  be  paid  ratably  out  of  the  freehold  as  well  as  the  copyhold 
property.  And,  lastiy,  that  the  whole  income  of  the  testator's 
property,  as  well  that  arising  from  the  real  as  that  arising  from 
the  personal  estate,  ouglit  to  contribute  ratably  to  keeping  on  foot 
the  two  policies  on  the  lives  of  the  testator's  sons. 

I  will  consider  these  several  points  as  they  are  severally  dis- 
posed of  by  the  order  of  the  Vice-Chancellor. 

The  question  on  the  first  petition  is,  whetlier  the  husband's 
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asugmnent  for  value  of  his  wife's  equitable  lif^-interest  shall  pn- 
Tail  against  lier,  if  be  afbervards  deaertB  her  and  leavea  tm  desti- 
tute. I  think  that,  according  to  the  established  principles  of  tJu 
Court,  it  does  so  prevail. 

This  questioD  was  raised  for  the  first  time,  so  for  aa  I  am  tvare, 
in  the  case  of  Wright  v.  Morley,(a')  before  Sir  Wiluak  Griht. 
There  the  wife  was  entitled  to  a  life-interest  in  dividends  to  the 
amount  of  2601.  per  annum.  The  husband  charged  them,  for  i 
valuable  consideration,  with  an  annuitj  of  100^  The  tmsbaiid,  u 
it  was  alleged,  afterwards  left  the  kingdom,  without  makii^  aaj 
provision  for  his  wife ;  and  t^e  question  was,  whether  tlie  title  of 
the  annuitant  claiming  under  the  husband,  should  prevail  agunit 
the  wife  so  deserted  b^  her  husband.  Sir  William  Orakt  decided 
in  favour  of  the  annuitant.  In  that  case  it  was  not  necesaary  to 
decide  what  were  the  rights  (^  a  particular  aasignee  as  distiih 

guished  from  general  assignees  in  bankruptcy,  for  even 
*  86T    agunst  *  general  assignees  the  wife  has  not  a  title  to  tlie 

whole  of  her  life-interest,  bat  only  to  a  provision  oat  of  it; 
and  as  the  claim  of  the  annuitant  in  Wrighi  v.  Morley  (a)  wu 
conlined  to  1002.  per  annum  out  of  260!.,  leaving  to  the  wife  ui 
income  of  1601.  per  annum.  Sir  Williah  OnANT  held  that,  even 
against  general  assignees  in  bankruptcy,  she  could  not  bave 
claimed  more  than  actually  remained  to  her  beyond  the  anuaity. 
The  particular  assignee  certainly  had  not  a  loss  extensive  rigiit 
than  the  general  assignees  would  have  had,  and  therefore  Sir  W. 
Gbant  was  able  to  come  to  a  decision  without  determining  wtitt 
would  have  been  the  effect  of  an  assignment  for  value  of  the  wliate 
life-interest.  But  it  is  impossible  to  read  what  fell  from  Sir  ff . 
Grant,  in  that  case,  withoat  perceiving  that  the  inclination  of  his 
opinion  was  against  the  right  of  the  wife  and  in  favour  of  the  pv- 
ticular  assignee  for  value. 

The  question  arose  next  in  the  case  of  Slliott  v.  ConUU,  (b) 
before  Sir  J.  Leach.  There  the  wife  had  a  life4ntereBt  in  a  sum 
of  9000!.  32.  per  cents,  standing  in  the  names  of  trustees.  She 
joined  her  husband  in  a  sale  and  assignment  of  her  whole  interest, 
and  her  husband  having  afterwards  become  bankrupt,  she  filed  her 
bill  to  set  aside  the  sale.  It  was  alleged  that  the  «de  was  fraadn- 
lent ;  but  this  allegation  was  not  established  in  evidence,  and  the 

(o)  11  Vea.  IS.  (ft)  6  Midd.  149. 
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onlj  qoeetipii  ultdmatetj  argued  was,  whether,  uotwitiistiuidiBg  tbe 
sale  and  assignmeDt  hy  her  hosband  (for  her  concurrence  was  of 
course  of  no  aviul),  she  was  not  entitled  to  the  whole,  or  a  portion 
at  least,  of  the  dividends,  when  by  the  bankruptcy  of  her  husband 
she  was  left  destitute.  Sir  J.  Lbach,  after  taking  time  to 
consider  *  the  qaestion,  decided  against  her  alleged  equity  *  &68 
and  in  faroor  of  the  particular  assignee  for  value. 

The  same  point  again  c&me  before  Lord  Bbouqhah,  ten  years 
later,  in  Stanton  v.  Sail,  (a)  There  the  husband  was  tenant  for 
life,  with  a  provifiim,  however,  that,  in  the  event  of  hisbankniptey 
or  insolvency,  his  wife  should  have  an  annuity  of  1001.  during  his 
life.  The  husband  sold  uid  conveyed  the  whole  estete  as  if  he 
had  been  the  owner  in  fee-simple  ;  he  afterwards  became  insolvoit 
and  took  the  benefit  of  tiie  Insolvent  Act,  so  that  the  right  of  the 
wife  to  the  annuity  of  1001.  accrued.  It  was,  however,  held,  that 
the  sale  and  conveyance  by  the  husband  of  the  whole  estete  as  if 
he  had  been  owner  of  the  fee  in  fiuit  included  an  aasigmnent  of 
the  wife's  interest  in  the  1001.  per  annum,  and  that  she  had  no 
equity  agunst  the  petitioner.  This  was  a  very  strong  case  indeed, 
inasmuch  as  the  wife's  interest  at  the  time  of  the  husband's  as- 
signment, or  rather  hia  conveyance  of  the  fee,  was  contingent  and 
reversionary.  Still  the  wife'a  right  was  held  to  have  been  alto- 
gether  defeated  by  the  act  of  her  husband. 

I  am  not  aware  of  any  other  cases  in  which  this  precise  point 
has  arisen ;  and  the  question  ia,  whether  they  afTord  a  rule  on 
which  this  Court  onght  to  act. 

It  is  now  clearly  settled  that  a  purchaser  for  value  from  the 
husband  of  hie  wife's  ehose  in  action,  to  the  corpat  of  which  she  is 
entitled,  u  in  no  bettor  situation  than  the  husband  himself;  on 
what  grounds  is  it  that  the  Court  does  not  apply  the  same  rule 
where  the  subject-mattor  of  the  sole  is  a  life-interest  only  ? 
I  take  *  them  to  be  these.  Where  ih^  interest  sought  to  be  *  869 
recovered  through  the  aid  of  this  Court  is  absolute,  the 
Court,  thon^  enforcing  t^inst  the  husband  what  is  called  the 
wife's  equity,  acts  in  truth  for  the  benefit  and  with  a  view  to  the 
intereste  not  of  her  only,  but  also  of  her  children.  It  deals  with 
the  fond  in  analogy  to  what  a  prudent  parent  would  probably  have 
done  in  giving  a  portion  to  a  daogbter ;  and  the  doctrine  having 

(a)  a  Bun.  A  M.  176. 
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charging  his  marital  obligations  and  adequately  supporting  her  ? 
Would  the  purchaser's  right  revive  in  such  a  case  ?  If  so,  a  door 
would  be  opened  to  endless  discussions.  If  not,  then  this  anomaly 
would  arise,  that  the  husband  by  his  own  mere  misconduct  could 
defeat  his  own  sale.  These  are  the  grounds,  or  some  of  the 
grounds,  on  which  I  conceive  the  distinction  in  principle  between 
the  mode  of  dealing  with  the  purchaser  of  a  wife's  life-interest 
and  the  purchaser  of  her  absolute  interest  may  be  supposed  to  rest. 
That  they  are  altogether  satisfactory  to  my  mind  I  am  not  prepared 
to  say ;  at  the  same  time  they  are  certainly  not  without 
weight,  and  considering  that  the  authorities  *  are  all  one  *  871 
way,  I  think  it  would  be  very  inexpedient  now  to  attempt 
to  disturb  them. 

The  next  point  with  which  the  order  deals  is  as  to  the  claim  for 
the  2902.,  being  arrears  of  income  in  the  hands  of  the  receiver, 
which  had  accrued  between  Michaelmas,  1850,  and  Michaelmas, 
1851.  The  petitioner  argued  that  this  was  to  be  considered  as  a 
cho%e  in  action  of  the  wife  not  reduced  into  possession  by  her  hus- 
band in  his  lifetime,  and  so  now  belonging  to  and  receivable  by  her 
and  not  by  those  claiming  under  him.  But  this  claim-  cannot  be 
sustained.  The  sum  in  question  had  in  substance  been  reduced 
into  possession.  It  is  true  that  it  had  not  found  its  way  into  the 
husband's  pocket,  but  he  had  assigned  it  over,  and  the  assignee 
had  obtained  an  order  of  this  Court,  under  which  the  receiver  was 
directed  to  pay  it  to  Mrs.  Bassill,  one  of  the  incumbrancers.  [His 
Lordship  here  read  the  order.]  The  eflFect  of  that  order  was  that 
the  money  was  held  by  the  receiver  under  an  obligation  to  pay  it 
to  Mrs.  Bassill.  The  money  had  been  specially  appropriated,  and 
the  receiver  was  in  the  nature  of  an  agent  for  the  person  entitled 
by  virtue  of  that  appropriation.  This  was  the  view  taken  by  the 
Vice-Chancellor,  in  which  I  entirely  concur. 

The  order  of  the  Vice-Chancellor,  having  thus  disposed  of  all 
questions  as  to  the  inqome  which  had  accrued  due  in  the  lifetime 
of  the  husband,  goes  on  to  give  directions  for  keeping  separate 
accounts  of  the  income  of  the  freehold,  the  copyhold,  and  the 
personal  estate,  and  then  marshals  the  rents  and  profits  of  the 
freehold  and  copyhold  estates,  directing  the  latter  to  be  applied  in 
the  first  instance  in  discharge  of  the  annuity  of  Messrs.  Phillips, 
whose  incumbrance  was  a  first  charge  on  both  the  freehold  and 
copyhold  property,  and  if  the  copyhold  rents  should  be  insuf- 


*872  ficient  to  keep  down  the  annuity,  then  *the  order  direete 
tha  freehold  reQts  to  be  applied  in  making  good  the  defi- 
ciency ;  subject  to  this  direction,  the  freehold  rents  are  ordered 
to  be  applied  in  discharge  of  the  preminiuB  and  interest  psyaUe 
in  respect  of  Mrs.  Bassill's  second  which  afifect«d  the  freeholds 
only,  and  the  surplus  renta,  if  any,  botli  of  freeholds  and  copy- 
holds, are  ordered  to  be  paid  to  the  petitioner. 

The  petitioner  objects  to  this  arrangement,  and  ctHitends  liist 
this  is  not  a  case  for  marshalling  at  all,  but  that  the  annuity  paya^ 
ble  to  Messrs.  Phillips  ought  to  be  paid  ratably  ont  of  the  rents  cf 
the  freeholds  and  copyholds,  and  then  that  the  surplus  rente  of  tia 
freeholds  ought  to  be  applied  as  far  as  they  extend  to  the  incum- 
brance of  Mrs.  Bassill,  which  is  not  charged  on  the  copyholds,  and 
so  that  the  petitioner  ought  to  hare  the  whole  surplus  of  ttie  copj- 
liold  rents,  after  paying,  ratebly  with  the  freeholds,  a  due  propw- 
tion  of  the  annuity,  which  is  the  first  inoumbranoe :  I  cannot 
discover  any  ground  for  the  petitioner's  ailment.  The  order  of 
the  Vice-Chancellor  proceeds  on  the  well-established  doctrine  d 
this  Court,  that  where  two  funds  are  liable  to  the  claim  of  A.,  and 
only  one  of  them  to  the  claim  of  B.,  A.  shall  not,  by  his  choosing 
to  resort  to  the  fund  on  which  alone  B.  had  a  claim,  prejudice  tfie 
righto  of  B.    The  very  oase  now  under  consideration,  that  is,  the 


estate  is,  it  is  tnie^  made  liable  to  the  burden ;  but  the  question  is 
not  whether  the  real  estate  is  burdened,  but  whether  the  personal 
estate  is  to  any  extent  exonerated'  The  personal  estate  is  the 
primary  fund  for  payment  of  legacies,  and  there  is  obviously  noth- 
ing here  indicating  an  intention  to  relieve  it  The  case  of  Bovg^ 
ton  V.  Souffhton  (a)  is  decisive  on  this  point.  The  result  therefore 
is,  that  the  order  of  the  Yioe-Ghancellor  was  right  in  every  partio- 
nUr,  and  iba  only  course,  therefore,  which  I  can  take  is  to  dismiss 
tiiis  petition  with  costs. 

That  a  rule  should  be  established  and  strictly  adhered  to  is  in 
general  iar  more  impojrtant  than  that  the  rule  itself  should  be  th9 
very  best  which  could  be  devised.  And  here  the  doctrine,  evi- 
dently approved  by  Sir  W.  Qann  nearly  half  a  century  ago,  was 
a^erwarda  acted  on  by  Sir  J,  Leach  and  Lord  Bbouohah,  and 
their  decisions  were  not  appealed  from.  The  strong  probability  is, 
that  trustees  have  from  idme  to  time  often  acted  on  the  faith  of 
the  law  thus  esteblished,  and  it  would  be  dangerous  to  sanction 
doubte  as  to  the  propriety  of  what  may  have  been  so  done.  The 
consequence  is,  that  the  Vice-Chancellor  was  right  in  dismissing 
the  first  petition. 

I  may  here  observe,  that  no  question  is  raised  as  to  any 
*  power  of  the  husband  to  afiect  the  life-interest  of  the  wife    *  874 
after  his  death,  so  that  the  decision  of  Lord  Cottenham  in 
Stiffe  T.  Sverett,  (d)  to  which  it  was  attempted  in  argument  to 
liken  this  case,  is  clearly  inapplicable. 

1854.     Juiurr  U,  16.     Murch  11.     April  29. 

An  •nnuity  doty  charged  on  freeholdi  wu  hj  deed  lUHgnad,  and  hy  that  deed  n 
farther  lecuritj  wu  givea  bj  the  grautota  upon  copjholda,  in  consideration 
of  an  additional  lum  of  mone^  paid  to  the  grantors,  and  the  sum  payable  for 
redemption  was  increased  in  amount.  The  assignees  of  the  annnity  appeared 
in  the  memorial  to  be  trustees  for  other  persona,  but  the  tnist  was  not  dii- 
clowd  on  the  doed  of  assignment.  £f«M,  that  the  deed  of  auigiuuent,  so  far 
aa  it  affected  the  copjholdi  and  so  far  as  it  contained  any  alteration  of  the 
term  on  which  the  original  annuity  wu  granted,  was  void,  bat  that  it  was 
Talid  as  an  assignment  of  the  original  annuity. 

BoUm  «.  WittiamM,  3  Tes.  Jr.  138,  observed  upon. 

After  the  petition  of  appeal  had  been  heard  by  the  Lord  Chan- 
cellor,  but  before  his  Lordship  had  delivered  his  judgment,  it  was 

(a)  1  H.  L.  Cw.  m.  ^}  1  H.  A  C.  87. 
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discovered,  upon  looking  at  the  memorial  of  the  annuity  a 
by  H.  Blegborough  to  H.  and  J.  PhiUips,  that  they  were  not  tbe 
grantees  beneficially  entitled  to  the  annuity,  but  that  they  were 
trustees  for  Mr.  and  Mrs.  Tipping,  who  vere  not  parties  to  tbe 
deed  of  asBignment ;  it  vaa  also  ascertained,  by  reference  to  die 
deed  of  assignment,  that  the  transaction  in  question  was  not  ft 
mere  aBSignment,  a  further  sum  being  fixed  for  the  redemption  of 
the  annuity,  and  an  additional  sum  having  been  received  by  Mr. 
and  Mrs.  Tidd.  Soon  after  these  facta  were  brought  to  the  notice 
of  Mrs.  E.  Tidd,  a  notice  wae  left  at  the  Lord  Chancellor's  begging 
his  Lordship  not  to  dispose  of  the  case  finally,  without  permitting 
Mrs.  E.  Tidd  to  be  heard  on  the  invalidity  of  the  security,  so  far 
as  it  affected  the  copyholds. 

After  the  judgment  was  delivered,  the  Solicitor-General  slated 
that  there  had  been  as  yet  no  proof  by  the  Messrs.  Phillips 
*  875  of  the  validity  of  their  security  •  against  the  copyholds ; 
that  the  Vice-Chancellor's  judgment,  which  had  been  jnst 
confirmed,  rested  on  the  assumption  that  the  annuity  was  e^t- 
ually  chai^d  on  the  copyholds,  but  that  he  had  expressly  stated  if 
tiiere  was  any  question  as  to  the  validity  of  the  security  it  must  be 
verified  by  affidavit,  (a)  After  some  discussion,  it  was  arranged 
that  the  case  should  stand  over  to  enable  the  Messrs.  Phillips  to 
produce  such  evidence  as  would  be  sufficient  to  show  that  their 
security  did  include  the  copyholds. 

Eor  the  purpose  of  understanding  the  point  now  to  be  rtused,  it 
will  be  necessary  to  state  that,  on  the  6th  May,  1822,  an  order  was 
made  in  the  suit  of  Tidd  v.  lAtter  (which  was  an  administration 
suit),  directing  the  receiver  in  that  suit  to  pay  the  plaintiffs,  Mr. 
and  Mrs.  Elizabeth  Tidd,  the  surplus  income  of  the  estate  of  tbe 
testator  Joaiah  Lister,  after  providing  for  certain  payments  made 
by  the  will.  By  an  order  dated  18th  January,  1834,  made  in  the 
same  suit,  after  such  previous  payments  the  receiver  was  ordered 
to  pay  to  Henry  Blegborough,  out  of  the  rents,  profits,  and  divi- 
dends of  the  real  and  personal  estate  of  the  testator,  an  annuity  of 
127i.  lOg.,  which  had,  by  deeds  of  lease  and  release,  dated  Sep- 
tember, 1820,  and  by  a  fine  conveying  the  life-intorest  of  Elizabeth 
Tidd  in  the  freeholds,  been  duly  secured  to  H.  Blegborough  by  Ur. 
and  Mrs.  Tidd.     By  an  indenture  bearing  date  1st  November, 

(a)  See  10  Hare,  p.  168. 
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1834,  and  indorsed  on  the  indenture  of  September,  1820,  and 
made  between  Henrj  Blegborcmgh,  Mr.  and  Mrs.  Tidd,  and  Heniy 
and  James  Phillips,  the  annuity  of  1272.  lOs.,  with  all  securities 
for  the  same,  was  dulj  assigned  to  H.  and  J.  Phillips,  and  the  life- 
estate  of  Mrs.  Elizabeth  Tidd,  in  the  copyholds  of  the 
testator,  was  conveyed  and  assured  to  a  trustee  •  for  H.  and  •  876 
J.  Phillips  for  further  securing  the  annuity.  The  deed 
recited  that  H.  Blegborough  had,  in  consideration  of  lOOOi.,  agreed 
to  assign  the  annuity  of  127^  10«. ;  and  that  Mr.  and  Mrs.  Tidd 
had,  in  consideration  of  the  further  sum  of  196^  to  be  paid  to  them 
by  H.  and  J.  Phillips,  agreed  to  ratify  and  confirm  the  assignment 
By  an  order  dated  18th  January,  1834,  the  receiver  was  directed 
to  pay  H.  Blegborough  his  annuity  out  of  the  rents  and  profits  of 
the  estate ;  and,  on  the  lat  November,  1834,  an  order  was  made 
directing  payment  of  the  armuity  to  Messrs.  Phillips  instead  of  to 
H.  Blegborough.  Some  time  afterwards,  Mrs.  Elizabeth  Tidd'e 
life-interest  in  the  freehold  estates  of  the  testatorwas  charged  by  deed 
and  fine  with  the  sum  of  2100i.  in  favour  of  Mrs.  Mary  Tidd. 
By  an  order  in  the  same  suit,  in  March,  1834,  the  receiver  was 
directed,  after  tlie  payments  previously  directed,  to  pay  the  interest 
on  that  Bom  and  the  premiums  on  the  policy  on  Elizabeth  Tidd's 
life  to  Mary  Bassill,  who  afterwards  became  entitled  to  this 
security,  and  a  similar  order  was  made  in  her  favour. 

On  the  16th  January,  1854,  the  qdestion  came  on  to  be  argued 
solely  with  reference  to  the  invalidity  of  the  deed  of  the  1st 
November,  1834,  so  far  as  it  affected  to  charge  Mrs.  Elizabeth 
Tidd's  life-interest  in  the  copyholds. 

The  Solicitor-General  and  Mr.  Leaehy  for  Mrs.  Elizabeth  Tidd. 
—  The  annuity  deed  under  which  Messrs.  Phillips  claim  is  invalid, 
not  being  in  conformity  with  the  fourth  section  of  the  Annuity  Act 
(53  Geo.  3,  c  141),  which  enacts, "  that  in  every  deed,  bond, 
instrument,  or  other  assurance  whereby  any  annuity  or  rent-charge 
shall  from  and  after  the  passing  of  this  Act  be  granted  or  at- 
tempted to  be  granted  for  one  or  more  life  or  lives,  or  for  any 
term  of  years  or  greater  estate  determinable  on  one  or 
•  more  life  or  lives  where  the  person  or  persons  to  whom  •  877 
such  annuity  shall  be  granted  or  secured  to  be  paid,  shall 
not  be  entitled  thereto  beneficially,  the  name  or  names  of  the 
person  or  persons  who  is  or  are  intended  to  take  the  annuity 
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tbe  sabBiitated  annoity  was  of  Iobb  amount  than  the  original  one, 
and  the  grantor  oovenanted  that  in  confflderation  of  tiie  grantee's 
acceptance  of  Ote  reduced  annuity  not  to  redeem  for  five  years, 
and  it  was  provided  that  the  secnritiea  for  the  former  annnity 
should  be  securitieB  for  the  new  one.  The  order  of  November, 
1884,  relied  on  by  Messrs.  Phillips,  vas  obtained  on  a  misrepresen- 
tation  as  to  the  identify  of  tbe  annuity,  and  the  order  was  void  so 
far  as  Urs.  Tidd  was  ooncemed,  baring  been  obtuned  in  the  life- 
time of  her  husband,  nor  is  she  liable  in  respect  of  any  advances 
by  the  annuitant :  Angell  t.  Eadden,  (a)  Jones  t.  Harru,  (6) 
Fraiik  v.  JVaiwb  ;  (r)  under  these  circumstances  no  binding  order 
can  be  made  as  against  the  copyholds,  nor  indeed  will  this  Court 
sanction  any  order  gainst  the  freeholds,  though  as  the  petition  by 
a  slip  has  admitted  that  the  freeholds  are  rightly  chai^d,  it  may 
not  be  competent  for  the  petitioner  to  complain  as  to  them.  It  ia 
submitted,  however,  that  the  fiind,  being  in  possession  of  the 
receiver  of  the  Court,  will  not  be  parted  with  except  •  to  •  879 
the  rightful  owner:  and,  the  transaction  being  void,  no 
confirmation  can  make  it  valid :  Bromley  r.  HolUmd ;  (d)  nor  is 
it,  under  such  circumstances,  necessary  to  file  a  bill  to  set  it  aside. 
Ex'  parte  Shaw,  (e)     [They  also  referred  to  ChorUm  v.  Champ- 

Mr.  SoU  and  Mr.  Bddis,  for  Mrs.  Basnll,  submitted  that  tlie 
objection  as  to  the  validity  of  the  annuity  was  equally  ^plicable  to 
the  freehold  as  to  the  copyhold  property,  and  that  the  deed  must 
be  declared  entirely  void.  They  referred  to  Bammond  v.  Fos- 
ter (fi)  and  Sumphreya  v.  Jenktaaon.  (iy 

Mr.  Walker  and  Mr.  Hardy,  for  Messrs.  Phillips.  —  So  far  from 
Mrs.  Tidd  not  being  concluded  l;^  the  order  of  1884,  she  has  not 
only  not  repudiated  it,  but  has  adopted  and  confirmed  it  by  admitting 
its  validity  as  to  the  freeholds ;  she  cannot  therefore  be  permitted 
to  assert  its  invalidity  in  any  way.  Roberts  v.  Madocks.  (i)  The 
judgment  of  this  Court  being  pronounced,  the  order  ought  to  be 

(a)  2  Uer.  169.  (;)  1  Bing.  287. 

(b)  9  Vu.  486.  (h)  6  T.  R.  636. 
(e)  8  H.  «  C.  171.  (0  8  Ezch.  684. 
(d)  Cooper  0 ;  S.  C,  £  Tei.  610 ;  7  Tm.  8.  (ik)  18  Sim.  H9. 
(0  6Vei.  630. 
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phen%.  (a)  It  was  said  that  the  grantors  of  the  annuity 
*  haying  joined  in  the  deed  of  1834  made  it  a  new  transac-  *  881 
tion,  and  therefore  that  it  ought  to  have  been  enrolled ;  but 
the  motive  which  induces  a  party  to  act  must  give  colour  to  the 
transaction.  Roe  v.  Archbishop  of  York.  (6)  Thus,  if  it  were  to 
be  regarded  as  a  new  transaction,  Mr.  and  Mrs.  Tidd  would  have 
defeated  their  own  object,  for  it  is  clear  they  did  not  intend  to 
grant  a  secoiid  annuity ;  and  the  only  reason  why  Mrs.  Tidd  was 
made  a  party,  was  that  the  further  security  on  the  copyholds  could 
not  have  been  added  without  her  concurrence. 

2%e  Solicitor- Generaly  in  reply.  —  The  orders  made  for  the  pay- 
ment of  the  annuity  in  the  suit  of  THdd  v.  Lister  are  not  binding 
on  Mrs.  Tidd,  the  suit  being  the  suit  of  her  husband.  Turner  v. 
Turner,  (c) 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  ob- 
served that  he  was  clearly  of  opinion  that  the  Vice-chancellor, 
upon  the  facts  before  him,  was  perfectly  right ;  that,  with  respect 
to  the  orders  of  June  and  November,  1834,  he  did  not  think  the 
petitioner  was  concluded  by  them,  as  they  were  merely  interlocu- 
tory orders  reciting  the  payment  and  directing  the  continuance  of 
the  annuity.  His  Lordship  added  that  it  became  very  material  to 
consider  whether  the  question  just  argued,  and  founded  on  matter 
discovered  since  the  appeal  was  prosecuted,  was  properly  raised  on 

this  petition. 

April  29. 

The  Lord  Chancellor.  —  This  case,  which  from  various 
causes  has  been  before  *  the  Court  an  extraordinary  length  *  882 
of  time,  was,  as  I  supposed,  finally  argued  before  me  just 
this  time  twelve  months  ;  but  before  I  was  prepared  to  give  my  judg- 
ment, an  application  was  made  to  me  to  delay  doing  so,  on  the 
suggestion  Uiat  some  material  facts  had  been  discovered  which 
were  not  properly  brought  before  either  the  Vice-Chancellor  or 
myself,  and  which  might  influence  my  decision.  In  consequence 
of  that,  I  then  abstained  from  pronouncing  my  decision,  and  judg- 
ment was  not  given  until  after  the  long  vacation.  In  December 
last,  as  I  then  thought,  I  finally  disposed  of  this  case,  by  substan- 

(a)  1  Price,  88.  (5)  6  East,  86.  (e)  2  De  G.,  M.  &  G.  28. 
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tially  disDiissing  the  petition  of  appeal,  and  entirely  confirming 
the  judgment  of  the  Lord  Justice  Turner  when  he  was  Yice-Chan- 
cellor.  Immediately,  howcTer,  after  my  judgment  was  pronounced, 
and  before  the  order  was  drawn  up,  the  same  suggestion  to  which 
I  have  already  alluded  was  again  made. 

It  is  quite  unnecessary  that  I  should  go  into  the  whole  fiicts  of 
this  case ;  they  hare  already  been  adverted  to  in  my  previous  judg- 
ment, and  therefore  I  shall  only  allude  .to  them  so  far  as  they  give 
rise  to  this  new  question. 

[His  Lordship  here  shortly  stated  these  facts,  and  proceeded: — ] 

One  of  the  subjects  of  appeal  being  as  to  the  right  of  Mrs.  Bas- 
sill,  whose  annuity  was  secured  upon  the  freeholds  only,  to  compel 
the  Messrs.  Phillips  to  have  recourse  to  the  rents  of  the  copyholds 
in  the  first  instance  before  resorting  to  the  freeholds,  I  concurred 
with  the  Yioe-Ghancellor  in  thinking  that  Mrs.  BassiU  had  such 
right.  The  Yice-Ohancellor,  in  giving  his  judgment,  said :  ^^  I  am 
satisfied  that  the  decision  in  Aldrieh  v.  Cooper  is  not  afifected  by 

the  subsequent  cases ;  and  I  am  of  opinion,  that,  assunung 
*  883    the  security  of  the  Phillips's  to  be  *  a  good  security  on  the 

copyhold  property  (which  if  there  be  any  question  must  be 
verified  by  affidavit)  there  must  be  a  marshalling."  When  this 
matter  was  before  me,  after  I  had  disposed  of  the  appeal,  it  was 
suggested  that  in  truth  there  was  no  valid  charge  upon  the  copy- 
holds. The  doubt  on  that  subject  had  originally  been  of  this 
nature,  that  there  had  been  by  the  deed  of  1834  no  actual  sui^ 
render  of  the  copyholds  when  the  annuity  was  laransferred  firom 
Dr.  Blegborough  to  the  Messrs.  Phillips ;  but,  on  investigating  the 
matter,  that  turned  out  to  be  an  unfoimded  suggestion,  because  the 
interest  in  the  copyholds  was  a  mere  equitable  interest,  whidi 
could  be  charged  only  by  a  deed,  and  in  that  mode  it  was  eflfect- 
ually  charged,  inasmuch  as  Mrs.  Tidd  was  separately  examined, 
and  was  a  party  to  the  deed  giving  the  additional  security  on  the 
transfer  of  tlie  annuity.  In  the  investigation  of  that  matter,  how- 
ever,  a  new  objection  was  discovered  which,  though  not  before 
adverted  to,  was  alleged  to  affect  the  validity  of  the  security  alto* 
gether.  [His  Lordship  here  referred  to  the  provisions  of  the  deed 
of  assignment,  and  to  the  fourth  section  of  the  Act  53  Geo.  8,  c. 
141.]  Now  it  was  said  that  the  deed  of  1834  was  a  deed  whereby 
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aa  annuity  vas  granted  or  secured  to  be  paid,  and  that  the  namei 
of  tbe  parties  entitled  beneficiallf  vere  not  stated  on  the  face  tf 
that  deed.  I  confess  I  think  that  ia  a  valid  objection.  All  sndi 
objections  imder  tbe  Annuity  Acts  (oonsidering  that  annuitfes  are 
not  noT  regarded  in  the  light  in  which  they  used  to  be  regarded  sixty 
CH'  seventy  years  ago)  are  objectionB  which,  to  my  mind  at  least,  it 
is  unsatisfactory  to  sostain  ;  but  at  the  same  time  I  have  no  r^ht 
to  alter  or  to  make  myself  wiser  than  the  law,  and  the  law  has 
said  that  it  is  a  necessary  ingredient  to  the  validity  of  an 
annuity  deed  that  it  should  disdoae  '  the  names  of  the  per-  *  884 
sons  beneficially  entitled.  I  need  hardly  observe,  that,  in 
my  opinion,  the  deed  of  November,  1834,  was  clearly  a  deed 
whereby  an  annuity  was  granted  or  secured  within  tbe  meaning  o£ 
the  fourth  section  of  the  63  Geo.  3,  c.  141,  because,  althou^  it  is 
the  same  annuity  in  amount  as  that  which  had  existed  before,  yet  it 
is  Bubstentially  a  different  annuity,  being  redeemable  on  the  payment 
of  s  difierent  sum  of  money.  The  character  of  it,  therefore,  is  en- 
tirely altered,  and  looking  to  the  object  of  the  statute  I  think  that  it 
is  a  new  annuity.  I  should  have  arrived  at  this  conclusion,  even 
if  there  had  been  no  authority,  but  I  think  the  authority  to  which 
I  was  referred  of  £arU  v.  Browne  (a)  is  decisive  on  that  subject. 
It  is  true  that  in  that  case  the  new  annuity  was  dififeient,  being 
reduced  in  amount ;  but  the  principle  of  that  case  applies  a  far- 
Uori  to  the  present.  I  think,  therefore,  the  objection  ia  well 
founded,  and  that  tjie  deed  of  1834  is  void,  because  the  names  of 
the  persons  beneficially  interested  are  not  disclosed  on  the  &ce  of 
the  iostrumest. 

Such  being  the  view  taken  by  Mrs.  Tidd,  she  asks,  among  other 
things,  that  the  rents  of  the  copyhold  property  may  be  ordered  to 
be  paid  to  her,  and,  in  substance,  that  these  rente  may  be  withdrawn 
from  all  claimants  except  herself ;  that,  she  having  succeeded  as 
tenant  for  life  of  the  copyhold  property,  it  may  be  treated  as  prop- 
erty in  which  she  alone  has  an  interest.  I  think,  for  the  reasons 
X  have  steted,  tliat  that  is  the  right  view  of  the  case,  and  that  she 
is  so  entitled. 

But  then  there  is  raised  another  question  on  which  I  have 
had  some  doubt.    Mrs.  Bassill  says,  although  *  tliat  is  all    *  885 
Mrs.  Tidd  asks,  yet  if  such  relief  is  given  to  Mrs.  Tidd, 

(a)  10  A.  A  E.  413. 
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was  the  assignment  of  two  separate  annuities,  so  as  to  mei^ 
them  together,  making  them  one  new  annuity  of  tlie  same  amount, 
I  do  not  say  I  should  have  thought  this  a  very  reasonable  distinc- 
tion, but  it  may  constitute  a  distinction.  If  it  does  not,  I  can 
only  say  I  see  notliing  in  the  statute  requiring  the  assignment  of 
an  annuity  to  be  memorialized,  and  tlie  two  cases  to  which  I  have 
just  referred,  clearly  support  my  conclusion.  Now,  if  that  be  the 
correct  view  of  the  case,  what  is  the  ofTect  of  tlie  statute  in  saying, 
with  reference  to  tlie  particular  deed  in  question,  that  that  deed 
should  be  void  ?  In  the  present  case,  the  original  annuitant,  Dr. 
Blegborough,  having  a  perfectly  valid  annuity  of  12,11.  lOs.  for  the 
life  of  Mrs.  Tidd,  in  consideration  of  lOOOZ.  paid  to  him  by  the 
Mcssi'a.  Phillips,  assigned  that  annuity  to  them.  Suppose  that 
this  had  been  done  by  a  separate  deed,  I  have  not  the  least  dOubt 
that  it  would  have  been  a  perfectly  valid  deed,  and  tliat  the  Messrs. 
Phillips  would  have  had  it  independently  of  the  Annuity  Acts. 
No  memorial  then  being  necessary,  the  circumstance 
'that  they  were  tnistees  is  immaterial,  because  the  same  *887 
principle  which  shows  that  the  memorial  is  not  necessary, 
also  shows  ttiat  the  fourth  section  of  the  Act  5S  Geo.  3,  c.  141,  does 
not  apply.  Ttie  assignment  would  have  been  valid  whether  it 
stated  Messrs.  Phillips  as  trustees  or  not ;  it  was,  like  any  other 
assignment,  unaffected  by  the  Annuity  Act.  What  further  took 
place  was  this:  the  Messrs.  Phillips,  finding  the  security  a  Jjenefi- 
cial  one,  agreed  to  give  Mr,  and  Mrs.  Tidd  nearly  200/,  more  upon 
the  occasion  of  the  assignment ;  and  Mr.  and  Mrs.  Tidd  agreed 
that  the  annuity  should  not  be  redeemable  except  on  payment  of 
the  additional  sum.  I  have  already  stated  that  I  think  the  altera- 
tion of  the  sums  payable  for  redemption  constituted  it  a  new 
transaction.  But  suppose  that  the  transaction  had  been  effected 
by  two  deeds  instead  of  one,  there. is  no  doubt  that  the  agreement 
to  alter  the  terms  of  redemption  would  not  have  invalidated  the 
former  annuity,  which  would  have  remained  untouched.  I  know 
that  doctrine  was  disputed  in  the  argument  on  tlie  authority  of 
Earle  V.  Browne,  (a)  That  case,  I  must  say,  is  not  to  my  mind 
entirely  satisfactory,  because,  as  I  understand  It,  the  Court  there 
went  further  in  setting  aside  the  deeds  than  they  were  authorized 
to  do,  even  supposing  their  decision  as  to  the  transaction  to  have 

(a)  10  A.  &  £.  412. 
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been  right.  This  it  may  have  been ;  but  I  do  not  think  that  it  &t 
all  necessarily  governs  the  present  case.  In  that  case  there  wu 
not  only  a  change  in  the  terms  of  the  redemption  of  tlie  annuity, 
but  the  original  annuity  was  destroyed,  and  a  new  annuity  was 
substituted  for  it ;  the  orig;inal  annuity  was  an  annuity  of  IM.  i 
year,  redeemable  at  a  certain  time :  the  annuity  was  altered 
from  180/.  a  year  to  a  smaller  annuity,  and  the  terms  of 

•  888    *  redemption  were  also  altered,  and  the  Court  of  Queen's 

Bench  came  to  the  conclusion  that  to  hold  that  not  to  be  s 
new  transaction  would  be  to  enable  a  person  to  defeat  the  Annuity 
Act  altogether  ;  and  treating  it  as  a  new  annuity  they  decided  that 
the  consequences  of  its  not  being  properly  enrolled  must  there- 
fore attach.  That  is  not  the  case  here,  because  in  tliis  case, 
although  the  transaction  in  question  was  effected  by  the  same 
deed,  it  was  in  truth  merely  an  assignment  by  Dr.  Blegborough 
of  an  annuity  which  was  duly  enrolled ;  and  then  an  abortive 
attempt  to  substitute  a  new  annuity  for  the  one  previously  existing. 
Upon  principle,  therefore,  I  think  that  although  the  statute  may 
say  that  a  deed  under  such  circumstances  is  void,  yet  that  does  not 
mean  it  is  absolutely  null  and  void  to  all  intents  and  purposeB.  I 
think  I  am  entitled  to  apply  that  principle  to  a  case  like  the  pres- 
ent, and  to  hold  that  the  transaction  is  only  void  as  between  tl« 
grantor  and  grantee,  and  not  void  as  to  any  collateral  matter,  and 
that  the  ass^ignment  of  the  old  annuity,  which  is  irrespective  of 
the  provisions  of  the  statute,  must  be  regardfed  as  a  transaction 
independently  of  the  grant  of  that  annuity. 

I  am  of  opinion,  therefore,  that  the  deed  of  1834,  although  void 
80  far  as  it  altered  any  of  the  terms  of  the  previously  existing 
annuity,  is  not  void  so  far  as  it  puts  the  Messrs.  Phillips  in  the 
place  of  Dr.  Blegborough.  I  think  tliat  is  the  legal  construction. 
Even  if  it  were  not  so,  and  it  were  to  be  treated  as  wholly  void, 
still,  as  there  is  no  doubt  that  there  was  a  valid  contract  between 
Messrs.  Phillips  and  Dr.  Blegborough,  for  the  purchase  of  the 
annuity  and  the  payment  of   1000/.,  I  think  that  tlie   Messrs. 

Phillips  are  entitled  to  stand  in  the  place  of  Dr.  Blegborough, 

•  889    and  that  for  their  annuity  "  of  127/.  10s.  they  have  a  valid 

charge  on  the  freehold  property,  but  that  they  have  no 
charge  at  all  upon  the  copyholds.  The  consequence  is,  that  the 
order  of  tlie  Vice-Chancellor  must  be  altered  accordingly. 

His  Lordship  added  that  the  original  petition  of  appeal  of  Mrs. 
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Tidd  having  been  dismissed  with  costs,  she  had  been  let  in  some- 
what irregularly  to  raise  the  question  now  decided  in  her  favour, 
but  that  this  course  was  sanctioned  solely  with  the  view  of  saving 
expense ;  that  the  result  therefore  would  be,  that  Mrs.  Tidd  must 
pay  all  the  costs  of  her  petition,  except  so  far  as  those  costs  had 
been  occasioned  by  the  affidavits  filed  subsequently  to  the  date  of 
the  judgment  in  December  last ;  that  Mrs.  Tidd  could  not  herself 
claim  any  costs,  but  that  Messrs.  Phillips  and  Mrs.  Bassill  would 
be  entitled  to  add  their  costs  to  their  respective  securities. 


♦  KING  V.  HEENAN.  ♦  890 

185S.    March  10.    Before  the  Lords  JueTicss. 

A  mortgagor  and  a  mortgagee  with  a  power  of  sale  joined  in  demising  the  mort- 
gaged hereditaments  to  a  receiver  upon  trust  at  the  request  of  the  mortgagee 
during  the- continuance  of  the  security,  and  at  the  request  of  the  mortgagor, 
after  satisfaction  of  the  sums  secured,  to  grant  leases  of  the  premises  in  such 
manner  as  the  person  making  such  request  should  appoint,  but  to  permit  the 
mortgagor  to  receive  the  rents  until  default  was  made  in  payment  of  the 
mortgage-money  or  interest,  and  upon  trust  after  default  to  receive  the  rents 
and  apply  the  same  in  keeping  down  the  interest  upon  the  mortgage.  These 
trusts  were  not  declared  to  be  subject  to  the  power  of  sale  in  the  mortgage : 
Held,  that  they  were  so  in  effect,  and  that  the  receiver  was  bound  without 
the  concurrence  of  the  mortgagor  to  join  in  conveying  the  hereditaments  to 
a  purchaser  from  the  mortgagee  under  the  power  of  sale. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  to 
determine  whether  the  defendant,  who  was  a  trustee  and  receiver, 
was  bound  to  concur  in  a  conveyance  to  a  purchaser  under  a  power 
of  sale  in  a  mortgage. 

On  the  7th  of  November,  1827,  Richard  Gutteridge  surrendered 
certain  copyhold  hereditaments  to  Samuel  Vines  and  Thomas 
Osbaldiston,  their  heirs  and  assigns,  to  secure  the  repayment  of 
1200Z.  and  interest.  Simultaneously  with  the  surrender,  a  deed 
of  covenant,  dated  the  7th  of  November,  1827,  was  made  between 
Richard  Gutteridge  of  the  one  part,  and  Samuel  Vines  and  Thomas 
Osbaldiston  of  the  other  part,  whereby  it  was  declared  and  agreed 
that  if  default  should  be  made  in  payment  of  the  1200Z.  and  inter- 
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est,  or  any  part  of  the  same  respectively,  at  the  time  and  in 
manner  in  the  surrender  mentioned  and  appointed  for  payment 
thereof,  it  should  be  lawful  for  Samuel  Tines  and  Thomas  Osbal- 
diston  and  their  heirs  or  assigns,  and  they  and  he  were  thereby 
expreBsly  nuthorized  at  any  time  or  times  tliereafter,  without  any 
further  autliority  from  Richard  Gutteridge,  his  heirs  or  assigns  for 
that  purpose,  and  without  prejudice  to  any  other  remedy  he  or 
they  miglit  be  entitled  to  for  recovery  of  the  said  principal  money 
and  interest,  or  to  the  right  of  foreclosing  the  mortgaged 
"  891  premises,  absolutely  to  sell  and  dispose  of  the  said  pieces  "  or 
parcels  of  land,  hereditaments,  and  premises,  and  every  or 
any  part  thereof  with  their  appurtenances,  either  by  public  auction 
or  private  contract  in  one  lot,  or  in  separate  lots  at  their  or  his 
discretion,  and  to  surrender,  convey,  and  assure  tlie  hereditaments 
sold  to  the  purchaser  or  respective  purchasers  thereof,  his,  lier,  or 
their  heirs,  executors,  administrators,  or  assigns,  or  as  he  or 
they  respectively  should  direct  or  appoint  freed  and  absolutely 
discharged  of  and  from  all  right  and  equity  of  redemption  whatso- 
ever, of  or  by  him,  Richard  Gutteridge,  or  his  heirs,  or  any  per- 
son or  persons  claiming  or  to  claim  from,  through,  or  under  him 
or  them. 

Thomas  Osbaldiston  died  in  the  month  of  March,  1837,  and  the 
mortgage  was  transferred  to  Sarah  Frances  Rice  by  an  indenture 
dated  the  30th  of  April,  1841,  whereby  a  further  chai^  was  also 
created  in  favour  of  one  Edward  Rice. 

By  an  indenture  dated  the  20th  of  August,  1841,  and  made 
between  Sarah  Frances  Rice  of  the  first  part,  Edward  Rice  of  the 
second  part,  Richard  Gutteridge  of  the  third  part,  and  the  defend- 
ant James  Heenan  of  the  fourth  part,  after  reciting  the  above- 
mentioned  mortgage  and  further  charge  that  Richard  Gutteridge 
had  entered  into  the  agreements  therein  mentioned  for  letting  or 
demising  certain  parts  of  the  mort^gcd  premises  upon  the  terms 
and  in  manner  therein  mentioned,  and  that  it  might  be  found  expe- 
dient from  time  to  time  to  let  or  demise  other  parts  of  the  said  prem- 
ises ;  and  further  reciting  that  for  the  purpose  of  facilitating  the 
letting  and  demising  of  the  said  premises  or  any  part  or  parts  tliereof, 
and  also  for  the  purpose  of  better  securing  the  regular  payment 
of  the  interest  of  all  the  said  principal  moneys  secured,  as  there- 
inbefore recited,  it  hod  been  agreed  between  Richard  Gutte- 
*892  ridge,  Sarah  Frances  *Rice,  and  Edward  'Bice,  that  the 
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premises  should  be  vested  in  James  Heenan  for  the  term  of 
twenty-one  years,  upon  the  trusts  thereinafter  declared   of  the 
same ;  and  that  James  Heenan,  his  executors,  administrators,  and 
assigns,  should  be  invested  with  such  power  and  authorities,  as 
were  thereinafter  expressed,  as  receiver  and  receivers  of  the  rents 
and  profits  of  the  said  premises ;  and  after  further  i*eciting  that 
a  license  had  been  obtained  from  the  lord  of  the  manor  empower- 
ing Sarah  Prances  Rice  and  Richard  Gutteridge  to  demise  the 
premises  in  manner  and  for  the  term  thereinafter  mentioned,  it 
was  witnessed  that  Sarah  Prances  Rice,  with  the  privity  and 
approbation  of  Richard   Gutteridge  and  Edward  Rice,  demised 
the  premises  unto  James  Heenan,  his  executors,  administrators, 
and  assigns,  for  the  term  of  twenty-one  years,  commencing  from 
the  24th  of  Jane,  1840,  without  impeachment  of  waste,  upon  trust 
that  James  Heenan,  his  executors,  administrators,  and  assigns, 
should  from  time  to  time  thereafter,  at  the  request  and  by  the 
direction  of  Sarah  P.  Rice,  her  executors,  administrators,  and 
assigns,  during  the  continuance  of  the  said  several  securities  then 
vested  in  her  as  thereinbefore  stated  or  any  of  them,  and  after 
full  satisfaction  and  discharge  of  the  same  several  securities,  then 
at  the  request  and  by  the  direction  of  Edward  Rice,  his  executors, 
administrators,  or  assigns,  during  the  continuance  of  the  security 
then  vested  in  him  as  thereinbefore  stated,  and  after  the  full  dis- 
charge and  satisfaction  of  all  the  said  several  securities,  then  at 
the  request  and  by.  the  direction  of  Richard  Gutteridge,  his  heirs 
or  assigns,  demise  and  lease  to  the  persons  or  person  for  the  time 
being,  entitled  under  the  said  several  agreements  thereinbefore 
mentioned  or  any  of  them,  or  to  any  other  person  or  persons 
whomsoever,  any  part  or  parts  of  the  said  premises  for  all 
or  any  *  part  of  the  then  unexpired  residue  of  the  term  of   *  898 
twenty-one  years,  upon  such  terms  and  in  such  manner  as 
the  person  or  persons  making  such  requests  and  giving  such  direc- 
tions as  aforesaid  should  respectively  appoint,  and  upon  further 
trust  that  until  default  should  be  made  in  payment  to  Sarah  P. 
Rice,*her  executors,  administrators,  or  assigns  of  the  interest  to 
become  due  upon  the  several  mortgage  debts  therein  mentioned, 
James  Heenan,  his  executors,  administrators,  and  assigns,  should 
permit  Richard  Gutteridge,  his  heirs  and  assigns,  to  receive  and 
take  the  rents  and  profits  of  the  said  premises  for  his  and  their 
own  benefit;  and  upon  further  trust,  that  in  case  any  such  default 
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in  payment  should  be  so  made,  then,  and  in  stay  such  case,  James 
Heenan,  his  executors,  administrators,  and  assigns,  should  thence- 
forth, from  time  to  time,  during  the  continuance  of  the  said  several 
securities,  or  any  of  them,  collect  and  receive  all  and  singular  the 
rents  and  profits  of  the  said  premises  from  the  then  present  and 
future  leseees,  tenants,  and  occupiers  of  the  said  premises,  and 
other  the  person  or  persons  who  should  he  liable  to  pay  the  renta 
and  profits  thereof  respectively,  when  and  as  the  same  respcctirely 
should  become  due.  The  deed  then  purported  to  empower  the 
defendant  to  collect  the  rents  and  do  all  such  acts  as  the  mortga- 
gor and  mortgagees  could  have  done.     And  it  declared  that  the 


and  all  the  purchasers  (except  one)  had  accepted  the  title  to  their 
several  lots  purchased  by  them,  and  were  willing  to  complete  their 
purchases  provided  the  defendant  would,  upon  completion  thereof, 
surrender  or  assign  to  them,  or  as  thej  might  direct,  their  several 
lots  for  all  the  residue  of  the  term  vested  in  him.     Bequests  had 
been  made  to  him  by  the  plaintiff  (who  was  the  executor  of  Mrs. 
Sarali  F.  Rice)  to  make  such  surrenders  or  assignments  accord- 
ingly, but  the  defendant  refused  so  to  do  without  either  the 
direction  of  the  Court  or  the  concurrence  of  •  the  several    •  895 
persons  interested  in  the  equity  of  redemption,  on  the  ground 
that  he  had  been  advised  by  counsel  tliat  it  was  very  doubtful 
whether  the  effect  of  the  indenture  of  the  20th  of  August,  1841, 
was  not  to  destroy,  or  at  all  events  to  suspend  during  the  term 
thereby  created,  the  power  of  sale  given  to  Sarah  F.  Bice  by  the 
indenture  of  the  SOth  of  Apnl,  1841. 
The  questions  for  the  opinion  of  the  Court  were :  — 
Wliether  tiie  power  of  sale  given  to  or  vested  in  Sarah  F.  Rice, 
by  the  indenture  of  the  SOth  of  April,  1841,  was  or  not  destroyed  or 
suspended  by  the  indenture  of  the  20th  of  August,  1841. 

And  whetlier  the  defendant  was  bound,  without  the  concurrence 
of  any  of  the  persons  interested  in  tlie  equity  of  redemption  of 
the  premises  bought  by  the  said  purchasers  respectively,  to  assign 
or  dispose  of  the  same  respectively  for  all  tlie  residue  of  the  term 
of  years  in  such  manner  as  tliey  respectively,  on- the  completion  of 
their  respective  purchases,  might  require. 

Mr.  Molina  and  Mr.  Surrage,  for  the  plaintiflT,  were  not  required 
to  address  the  Court. 

Mr.  ChandUtt  and  Mr.  Ooodeve,  for  the  defendant,  contended 
that  the  deed  of  the  20th  August,  1841,  was  not  merely  an  ap- 
pointment of  a  receiver  on  behalf  of  a  mortgagor  and  mortgagee, 
but  was  made  for  the  purpose  of  carrying  into  effect  a  general 
scheme  of  letting  which  could  not  be  determined  without  the 
assent  of  tbo  mortgagor.  There  was  nothing  in  the  deed  deter- 
mining those  trusts  at  the  will  of  either  of  the  parties  alone.  If  it 
had  been  intended  to  preserve  the  power  of  sale,  some 
words  expressing  such  an  intention  would  •  have  been  in-  "  896 
troduced.  At  all  events  Mr.  Heenan  could  not  safely  set 
upon  a  mere  private  opinion. 
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sauce,  CBsence,  or  compositioD  manufactured  hy  or  for  liim,  and 
described  as  or  purporting  to  be  or  represented  as  being  Burgess's 
essence  of  anchories,  and  from  using  with  or  for  his  bottles  of 
the  said  sauce,  essence,  or  composition,  or  any  of  them,  any 
wrapper  or  wrappers,  having  printed  thereon  the  words  "  Burgess's 
Essence  of  Anchovies,"  or  any  words  applicable  to  or  descriptive 
of  the  essence  of  aiichoTies  made  and  sold  by  the  plaintiff,  and 
also  from  using,  publishing,  or  circulating,  or  causing  or  procuring 
to  be  used,  published^,  or  circulated,  any  catalogue  or  catalogues, 
list  or  lists,  purporting  that  the  defendant  was  the  manufacturer 
of  "  Burgess's  Essence  of  Anchovies,"  or  containing  any  word  or 
words  representing  or  leading  purchasers  or  customers  to  believe 
that  the  sauce,  essence,  or  composition  manufactured  and 
sold  by  •  the  defendant  was  the  same  as  that  then  and  there-  •  897 
tofore  manufactured  and  sold  by  the  plaintiff,  and  also 
from  using  or  exhibiting  any  window  bill,  or  other  bill  purporting 
that  the  defendant  sold  "  Burgess's  Essence  of  Anchovies  ;  "  and 
also  from  using  any  bill-head  or  invoice  having  thereon  the  words 
"  Manufacturer  of  Burgess's  Essence  of  Anchovies,"  or  any  words 
to  such  or  the  like  purport  or  effect ;  and  also  from  using  any 
box  or  packing  case,  bearing  thereon  the  words  "  Burgess's  Essence 
of  Anchovies,"  or  any  words  to  such  or  the  like  purport  or  eflect ; 
and  also  from  publishing  or  causing  to  be  published  any  advertise- 
ment or  advertisements  containing  the  words  "  Burgess's  Essence 
of  Anchovies,"  or  any  words  to  such  or  the  like  pui'port  or  effect. 

The  ori^nal  motion  before  the  Vice-chancellor,  besides  seeking 
as  above,  sought  to  restrain  the  defendant  from  continuing  over 
his  shop-front  the  words  "  late  of  107,  Strand  ;  "  and  from  con- 
tinuing on  the  sides  of  his  shop  a  plate  with  tlie  words  "  Burgess's 
Fish  Sauce  Warehouse,  late  of  107,  Strand." 

The  bill,  and  the  affidavits  in  support  of  the  motion,  stated  in 
substance  as  follows :  — 

For  many  years  previously  to  the  year  1800,  John  Burgess,  the 
late  father  of  the  plaintiff,  carried  on  the  trade  of  an  Italian  ware- 
houBeman,  at  No.  107,  Strand,  which  embraced  among  other 
matters  the  making  and  vending  of  various  fish  sauces  and  other 
sauces.  In  the  year  1800  the  plaintiff,  his  only  son,  then  twenty- 
two  years  of  uge,  was  taken  into  partnership  by  his  father  in  the 
business,  according  to  the  terms  of  a  deed  of  copartnership,  dated 
the  10th  of  October,  1800,  by  which  it  was  agreed  that  they 
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*  898    should  be  partners  in  the  said  *  business  during  their  joint 

lives  in  equal  shares,  and  that  upon  the  death  of  either  of  them, 
the  surviving  partner  should  be  at  liberty  to  carry  on  the  business 
on  his  own  separate  account,  and  to  continue  to  reside  in  the  house 
and  premises,  paying  to  the  legal  representatives  of  the  deceased 
partner  the  fair  value  of  the  share  and  interest  of  such  partner  in 
the  stock  in  trade,  utensils,  and  debts.  The  plaintiff  and  his 
father  thenceforth  carried  on  the  trade  in  partnership  together  at 
No.  107,  Strand,  aforesaid,  under  the  style, or  firm  of  "John  Bur- 
gess &  Son,"  down  to  the  death  of  the  plaintiff's  father,  who  died 
in  the  year  1820,  and  left  the  plaintiff  his  sole  executor  and 
residuary  legatee. 

Since  the  death  of  the  father  the  plaintiff  had  continued  to 
carry  on  and  then  carried  on  tlie  trade  or  business  at  No.  107, 
Strand,  on  his  own  sole  account  and  for  his  own  sole  use,  but 
under  the  same  style  of  "  John  Burgess  &  Son,"  which  had  been 
previously  used.  No  son  of  the  plaintiff  had  at  any  time  been 
admitted  a  partner  in  the  trade  or  business,  and  the  plaintiff  was 
the  sole  proprietor  of  the  said  trade  or  business  carried  on  at  No. 
107,  Strand. 

John  Burgess,  the  plaintiff's  father,  was  the  first  inventor  and 
manufacturer  of  an  essence  or  sauce  called  "  Essence  of  Ancho- 
vies," which  was  manufactured  and  sold  by  him  at  No.  107, 
Strand,  previously  to  the  year  1800,  and  by  the  plaintiff  and  his 
father  as  such  copartners  as  aforesaid  subsequently  to  that  year 
during  the  continuance  of  the  copartnership,  and  had  been  since 
the  death  of  the  plaintiff's  father,  and  still  was^  manufactured  and 
sold  by  the  plaintiff  in  very  large  quantities.  The  name  ^^  Essence 
of  Anchovies"  was  first  used  and  adopted  by  John  Burgess  the 
plaintiff's  father,  and  was  not  used  by  any  person  before  him. 

*  899       *  Since  the  year  1800  tliere  had  always  been  and  tliere 

still  were  labels  or  printed  papers  affixed  to  or  pasted  on  or 
round  tlie  bottles  in  which  the  said  essence  of  anchovies  so  man- 
ufactured and  sold  by  the  plaintiff's  father,  and  by  him  and  the 
plaintiff  jointly,  and  by  the  plaintiff  as  aforesaid,  had  been  and 
was  sold. 

The  plaintiff  had  two  sons,  William  Harding  Burgess  and  John 
James  Burgess,  who  had  been  for  many  years  retained  and  em- 
ployed by  the  plaintiff  in  his  said  trade  or  business  as  his  assist- 
ants, receiving   salaries;    and   the  defendant  William  Harding 
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Bargess  was  so  retained  and  employed  for  a  period  of  thirty  years, 
or  thereabouts,  before  and  up  to  the  month  of  May,  1851.  He 
was  permitted  to  reside  on  the  trade  premises,  No.  107,  Strand, 
and  did  so  reside  until  February,  1847,  and  the  plaintifif 'a  other 
son  also  resided  on  the  premises  for  many  years. 

Shortly  before  Midsummer,  1852,  tlie  plaintiff  was  informed  that 
William  Harding  Burgess  had  taken  a  house,  warehouse,  and  prem- 
ises in  King  William  Street,  in  the  city  of  London,  on  a  lease,  or 
for  a  term  to  commence  at  or  from  Midsummer,  1852,  and  the 
plaintiff  was  afterwards  informed  that  William  Harding  Burgess 
was  fitting  up  the  same  premises  for  business. 

About  the  15th  of  August,  1852,  the  plaintiff  was  informed  that 
William  Harding  Burgess  had  just  opened  business  (as  in  fact  he 
had)  at  or  on  the  same  premises  in  the  trade  of  an  Italian  and  fish 
sauce  warehouseman,  and  was  selling  or  offering  for  sale  Yorioua 
sauces  and  other  articles,  such  as  were  usually  sold  by  Italian  ware- 
housemen. 

The  defendant  had  letters  and  figures  over  his  shop-front 
♦  the  words  "  W.  H.  Burgess,  late  of  107,  Strand ; "  tlie  ♦  900 
words  "  W.  H.  Burgess"  occupying  the  space  over  one 
window,  and  the  figures  and  word  ^^  107,  Strand,"  occupying  the 
space  over  the  other  window,  and  the  words  ^Mate  of"  being  in 
the  intermediate  space  over  the  fan-light,  and  being,  according  to 
the  statements  in  the  bill  and  the  affidavit,  in  much  smaller  letters, 
and  in  German  text,  so  as  not  to  attract  the  same  notice. 

The  labels  used  by  the  plaintiff  and  defendant  respectively, 
which  were  principally  relied  upon,  were  as  follows :  — 

^'  107  (royal  arms),  Strand,  corner  of  the  Savoy  Steps*  John 
Burgess  &  Son.  Original  and  superior  essence  of  anchovies.  Tlie 
excellenoe  of  their  much-esteemed  essence  of  anchovies  stands 
unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot,  soles,  eels,  cod, 
haddock,  and  in  all  stewed  fish.  N.  B.  Be  careful  that  you  are  not 
imposed  upon  by  being  supplied  with  the  counterfeit  sort,  as  many 
persons  are  daily  waiting  upon  country  shopkeepers,  offering  them 
an  extra  large  profit  to  vend  it.  Burgess's  new  sauce  is  strongly 
recommended  to  those  palates  not  partial  to  anchovy.  The  very 
flattering  reception  this  new  sauce  has  experienced  induces  ihe 
proprietors  to  offer  it  as  one  of  general  utility  and  convenience, 
being  alike  adapted  for  fish,  game,  meats,  or  poultry,  all  made 
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dishes,  steaks,  meat-pies,  browning  for  gravies  or  soups,  maintenon 
cutlets,  &a." 

"  86,  King  William  Street,  Late  of  107, 

City,  London.  (Royal  arms.)  Straod. 

Burgess's 
Essence  of  Anchovies. 
"  The  excellence  of  the  much-esteemed  essence  of  anchovies 
*  901    *  stands  unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot, 
soles,  eels,  cod,  and  for  all  st«ved  fish.    Tliis  sauce  is  made 
frith  tlie  same  core  which  has  rendered  it  pre-eminent,  and  is  war- 
ranted to  keep  in  extreme  climates  whether  hot  or  cold.    Burgess's 
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tended  that  as  one  of  the  defendants  was  named  Sykes,  and  the 
plaintiff  had  no  more  right  to  call  his  goods  patent  than  the  de- 
fendants, the  proceeding  was  justifiable  ;  but  the  Court  of  Queen's 
Bench  held,  that  although  the  defendants  did  not  themselves  sell 
the  articles  as  goods  of  the  plaintiff's  manufacture,  the  verdict 
for  the  plaintiff  ought  not  to  be  disturbed.  In  Blofeld  v.  Payne^  (a) 
the  plaintiff  was  the  inventor  of  metallic  hones  which  he  was 
accustomed  to  wrap  up  in  envelopes  to  distinguish  them.  Tlie 
defendants  made  other  hones  and  wrapped  them  up  in  similar 
envelopes,  whereby  the  plaintiff  alleged  that  he  was  prevented  from 
disposing  of  a  great  number  of  his  hones,  and  they  were  depreciated 
in  value,  and  injured  in  reputation  :  it  was  held  that  the  plaintiff 
was  entitled  to  damages,  although  he  did  not  prove  that  the  de- 
fendants' hones  were  inferior,  or  that  he  had  sustained  any  specific 
damage. 

[The  Lord  Justice  Knight  Bruce.  —  The  law  on  the  subject  is 
as  old  as  Southern  v.  How,  in  Popham's  Reports.  (6)] 

In  Croft  V.  Day,  (<?)  Lord  Langdale  said :  "  No  man  has  a  right 
to  sell  his  own.  goods  as  the  goods  of  another.  You  may  express 
the  same  principle  in  a  different  form,  and  say  that  no  man  has  a 
right  to  dress  himself  in  colours,  or  adopt  and  bear  symbols,  to 
which  he  has  no  peculiar  or  exclusive  right,  and  thereby  personate 
another  person,  for  the  purpose  of  inducing  the  public  to  sup- 
pose, either  that  he  is  that  other  person,  or  that  he  is  connected 
with  and  selling  the  manufacture  of  such  other  person, 
*  while  he  is  really  selling  his  own.  It  is  perfectly  mani-  *  903 
fest  that  to  do  these  things  is  to  commit  a  fraud,  and  a  very 
gross  fraud.  I  stated  upon  a  former  occasioif,  that,  in  my  opinion, 
the  right  which  any  person  may  have  to  the  protection  of  this  Court 
does  not  depend  upon  any  exclusive  right  which  he  may  be  sup- 
posed to  have  to  a  particular  name,  or  to  a  particular  form  of  words. 
His  right  is  to  be  protected  against  fraud,  and  fraud  may  be  prac- 
tised against  him  by  means  of  a  name,  though  the  peinson  practis- 
ing it  may  have  a  perfect  right  to  use  that  name,  provided  he  does 
not  accompany  tlie  use  of  it  with  such  other  circumstances  as  to 
effect  a  fraud  upon  others." 

(a)  4  B.  &  Ad.  410.  (6)  Page  144.  (c)  7  Beav.  84-SS. 
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But  if  I  had  any  doubt  upon  the  matter,  it  would  be  impossible, 
I  think,  to  accede  to  the  present  motion,  a  mere  interlocutory 
application  by  way  of  appeal,  notice  of  which  is  not  giren  till 
Uarch,  to  vary  an  order  pronounced  in  tlie  preceding  October.  I 
am  of  opinion  tliat  this  motion  must  be  refused  with  costs,  with 
liberty  to  the  plaintiff  to  take  such  proceedings  at  law  as  he  may 
be  advised. 

The  Lord  Justice  Turner.  —  I  concur  in  the  opinion  that  this 
motion  should  be  refused  with  costs.  No  man  can  have  any 
right  to  represent  •  his  goods  as  the  goods  of  another  per-  •  905 
son,  but  in  applications  of  this  kind  it  must  be  made  out 
that  tlie  defendant  is  selling  his  own  goods  as  the  goods  of 
another.  Where  a.  person  is  selling  goods  under  a  particular 
name,  and  another  person,  not  having  that  name,  is  using  it,  it 
may  be  presumed  that  he  so  uses  it  to  represent  the  goods  sold  by 
himself  as  the  goods  of  the  person  whose  name  he  uses ;  but  where 
the  defendant  soils  goods  under  his  own  name,  and  it  happens  that 
the  plaintiff  has  the  same  name,  it  does  not  follow  that  the  defend- 
ant is  selling  his  goods  as  the  goods  of  the  plaintiff.  It  is  a  ques- 
tion of  evidence  in  each  case  whether  there  is  false  representation 
or  not.  Looking  at  the  labels  before  us,  I  think  it  is  clear  that, 
since  the  order  made  by  the  Vice-Chancellor,  there  has  been  no 
representation  made  on  tlie  part  of  the  defendant  that  the  goods 
which  he  is  selling  are  the  goods  manufactured  by  the  plaintiff. 
Tliis  motion,  therefore,  must  be  refused  with  costs,  tlie  plaintiff 
having  liberty  to  proceed  at  law  as  he  may  be  advised. 
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1853.    March  19.    Before  the  LoBita  Jdsticbs. 

The  meaning  of  Ihe  Act  15  &  16  Vict.  c.  86,  S  54,  Ir,  that  where  vouchers  hare 
been  lost,  or  the  accounts  cannot  be  taken  in  the  ordinary  way,  the  Court 
EDiy  give  special  directions.  But  such  directions  will  not  be  given  unless  it 
appears  that  the  ordinary  evidence  cannot  be  had,  or  merely  to  save  expense.' 

<  See  2  Dan.  Ch.  Pr.  (4tb  Am.  ed.)  1231,  1232,  and  notes ;  Ewart  t>.  Wil- 
liams. 7  De  G.,  M.  &  G,  68;  lJur.N.S.i09;  3Drew.21|  Morganu  Higgins. 
1  Giff.  270,  283 ;  Sleight  v.  Uwson,  3  K.  &  J.  292. 
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Semhle^  that  hy  the  ordinary  rules  of  the  Court  partnership  books  are  admissible 

in  evidence  for  and  against  all  the  partners  and  their  estates.' 
SembUt  that  the  15  &  16  Vict.  c.  86,  §  54,  does  not  operate  retrospectiyely. 

This  was  an  appeal  of  defendants  from  the  refusal  by  Vice- 
Chancellor  Stuart  of  motion  that  in  taking  the  accounts  directed 
by  the  decree  on  July  23,  1851,  of  the  dealings  and  transactions 
between  Adam  Lodge,  the  testator  in  the  pleadings  named,  and 
the  defendants,  Richard  Williams  Prichard  and  William  Rushton 
Coulborn,  and  in  making  the  inquiries  as  to  what  the  partnership 
consisted  of  at  the  time  of  the  death  of  the  testiitor,  and  what 
was  the  share  and  interest  of  the  testator  therein,  the  seyeral  part- 
nership books  of  account,  in  which  the  accounts  of  the  said  deal- 
ings and  transactions  had  been  kept  (viz.,  the  '^  cash-book," 
"  waste-book,"  and  "  ledger,"  used  in  keeping  the  partnership 
accounts  between  the  testator  and  the  defendants  Richard  Williams 
Prichard  and  William  Rushton  Coulborn)  might  be  taken  as 
primd  facie  evidence  of  the  truth  of  the  matters  therein  con- 
tained. 

In  support  of  the  motion  the  defendant  William  Rushton  Coul- 
born deposed  that  for  several  years  prior  to  the  1st  of  January, 
1837,  the  testator  had  carried  on  business  in  Liverpool  as  a  ship- 
owner and  general  merchant  in  partnership  with  the  defendant 
R.  W.  Prichard  and  the  deponent ;  but  that  during  such  period 
the  testator  was  interested  in  the  ships  only  as  a  part  owner 
thereof,  and  had  no  interest  in  the  general  business ;  that  in  the 
month  of  January,  1837,  it  was  arranged  that  the  deponent  should 
also  be  admitted  as  a  partner  in  the  general  business  from  the  Ist 

of  January,  1837  ;  that  the  last-mentioned  partnership  was 
*  907    determined  by  the  *  death  of  the  testator  on  the  oth  of 

April,  1847  ;  that  within  a  month  after  the  death  of  the 
testator  and  at  an  interview  which  the  deponent  had  with  the 
plaintiff  and  John  Lodge  EUerton,  one  of  the  defendants,  respect- 
ing the  testator's  affairs,  the  deponent  suggested  to  them  that  it 
would  be  satisfactory  to  Richard  Williams  Prichard  and  himself 

^  Dan.  Ch.  Pr.  (4th  Am.  cd.)  1260;   Topliff  v.  Jackson,  12  Gray,  565; 

V,  Corning,  3  Paige,  5G6.     Generally,  it  is  sufficient  to  examine  and 

^ooks  of  the  copartners,  without  requiring  Touchers  in  support  of  each 

-^m.    Fletcher  v.  Pollard,  2  Hen.  &  M.  544 ;  Brickhouse  p '  Hunter, 

%3;   Turner  v.  Hughes,  1  Busbee  £q.  (N.  C.)  116;  Beed  v. 
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if  the  plaintiff  and  Mr.  EUerton  would  employ  an  accountant  to 
examine  the  books  of  the  partnership  and  investigate  the  testator'8 
affairs  on  their  behalf,  and  that  accordingly  they  appointed,  for 
that  purpose,  an  accountant  named  Banner,  who  instituted  a  labo- 
rious investigation  of  the  copartnership  affairs  on  behalf  of  the 
plaintiff  and  Mr.  EUerton,  and  that  some  closing  entries  were 
made  in  such  books  by  his  direction,  or  with  his  full  sanction  and 
approval,  for  the  purpose  of  ascertaining  the  profits,  if  any,  and 
making  a  division  thereof,  and  otherwise  adjusting  such  partner- 
ship accounts^  and  that  the  same  were  so  adjusted  and  settled  by 
him  up  to  the  5th  of  April,  1837 ;  that  no  entry  was  made  in  the 
partnership  books  subsequently  to  the  death  of  the  testator,  except 
by  the  direction  or  with  the  full  sanction  and  approval  of  Mr. 
Banner,  and  that  no  such  entry  was  made  except  for  the  purpose 
of  properly  stating,  adjusting,  and  settling  the  partnership 
accounts  ;  that  the  cash-book,  waste-book,  and  ledger  used  by  the 
partnership  in  keeping  the  partnership  accounts  were  severally 
produced  to  and  identified  by  him  (the  deponent)  at  the  time  when 
he  made  an  affidavit  in  the  cause  filed  11th  January,  1853 ;  that 
the  entries  appearing  in  the  said  partnership  books,  except  the 
entries  made  as  aforesaid  by  and  with  the  direction  or  sanction  of 
Mr.  Banner,  were  severally  made  from  time  to  time  in  a  due 
course  of  business. 

Mr.  W.  M.  James  and  Mr.  Selwyn  supported  the  motion, 
which  was  opposed  by  the  plaintiff  in  person.  —  *  The  Act    *  908 
15  &  16  Vict.  c.  86,  §  54,  (a)  was  referred  to  and  relied 
upon. 

The  Lord  Justice  Turner. — According  to  the  view  which  we 

(a)  15  &  16  Tict.  c.  86,  §  54,  **  It  shall  be  lawful  for  the  Court  in  any  case 
where  any  account  is  required  to  be  taken  to  give  such  special  directions,  if  any, 
as  it  may  think  fit,  with  respect  to  the  mode  in  which  the  account  should  be  taken 
or  vouched,  and  such  special  directions  may  be  given  either  by  the  decree  or 
order  directing  such  account,  or  by  any  subsequent  order  or  orders  upon  its 
appearing  to  the  Court  that  the  circumstances  of  the  case  are  such  as  to  require 
such  special  directions,  and  particularly  it  shall  be  lawful  for  the  Court,  in  cases 
where  it  shall  think  fit  so  to  do,  to  direct  that  in  taking  the  accounts  the  books 
of  account  in  which  the  accounts  required  to  be  taken  have  been  kept,  or  any  of 
them,  shall  be  taken  as  primd  facie  evidence  of  the  truth  of  the  matters  therein 
contained,  with  liberty  to  the  parties  interested  to  take  such  objections  thereto 
as  they  may  be  advised." 
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take  of  tills  case,  it  is  oot  oecessaiy  for  us  to  make  any  order.  I 
take  the  meaning  of  the  Act  of  Parliament  to  be  that,  where 
Touchers  have  been  lost  or  accounts  cannot  be  taken  in  the  ordi- 
nary course,  the  Court  may  give  directions  as  to  the  mode  in  which 
the  accounts  shall  be  taken,  and  as  to  the  e^Hdeuce  which  may  be 
adduced  in  support  of  the  items ;  and  in  truth,  according  to  ray 
recollection,  the  clause  referred  to,  only  established  a  practice 
which  had  been  already  adopted.  [His  Lordship  referred  to 
Brown  v.  De  Taatet.  (a)]  The  Court  always  used  to  exercise  this 
power,  but  if,  upon  a  cause  coming  on  for  further  directions,  it 
appeared  that  justice  had  not  been  done  in  the  Master's  ofSce,  the 
case  was  sent  back  to  the  Master  with  special  directions.  Here 
there  is  no  amstat  that  the  ordinary  evidence  cannot  be  had.  It 
may  be  expensive,  but  I  am  not  prepared  to  say  that  this  Court 
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in  the  estate  of  one  of  the  partners  agiunst  his  surviving  partners. 
That  question  only  relates  to  what  took  place  in  the  lifetinie  <^ 
the  deceased  partner.  Primd  facie,  the  boolcs  of  the  partnership 
are  evidence  amoi^  all  the  partners,  for  them  all  and  against 
them  all,  owing  to  the  ageae;  which  pervaded  all  the  partnership 
transactions.  If  one  partner  succeeded  in  establishing  a 
case  of  fraud,  that  would  form  *  a  ground  for  an  exception  *  910 
from  the  general  rule,  nor  is  there  any  thing  in  the  mle  to 
exclade  an  all^^tion  of  a  mistaken  or  erroneoos  omission  or  in- 
Bertiou.1  The  only  question  is,  whether  the  books  &Te  primd  facie 
evidence  between  the  partners  and  their  estates.  In  my  opinion, 
they  are ;  and  therefore  the  only  order  which  could  reasonably  be 
made,  would  not  give  the  appellants  more  than  the  law  already 
gives  them. 


JONES  r.  ROBINSON. 

ISfiS.    iiarch  8.    Berore  the  Lobds  Jubticw. 

The  plaintiff  in  a  partition  luit  wu  entitled  W  aiz-BeTeuthi  of  the  estate,  tnd 
had  the  title-deedi :  Beld,  that  the  proper  form  of  decree  u  to  the  documents 
of  title  was  for  the  delireiy  to  the  defendant  of  luch  of  them  as  related 
eiclusivdj'  to  the  land  which  should  be  allotted  to  him,  and  for  the  retainer 
b;  the  plaintiff  ot  the  rott,  he  undertaking  to  abide  I^  anj  order  which  the 
Court  might  make  as  to  the  same,  with  liberty  for  either  psrtj  to  apply.* 

Tma  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
upon  a  claim  for  partition,  and  the  question  was  as  to  the  form 
of  the  decree  with  respect  to  the  custody  of  the  documents  of  title. 
The  plaintiff  and  one  of  the  defendants  were  tenants  in  conunon 
of  the  property,  the  plaintiff  being  entitled  to  six^seventh  parts, 
and  the  defendant  to  the  remaining  one-seventh. 

The  deeds  and  writings  were  in  the  possession  of  the  plaintiff. 

Mr.  Giffard,  for  the  plaintiff,  contended  that  the  plainfiflf  was 

■  2  Dan.  Gh.  Ft.  (4tb  Am.  ed.)  1260 ;  Smith  e.  Chandos,  2  Atk.  168 ; 
Heartt  e.  Coming,  3  Faige,  S66 ;  Stoughton  v.  L^rnch,  2  John.  Ch.  218 ;  Uutcfae- 
son  V.  Smith,  b  Irish  £q.  117;  Morehouse  c.  Newton,  3  De  G.  &  Sm.  307. 

■  See  Elton  v.  Elton,  27  Beav.  632 ;  6  Jur.  N.  S.  106  i  2  Dan.  Gh.  Fr.  (4tfa 
Am.  ed.)  1162. 
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entitled  to  retain  all  the  deeds  except  such  as  related  exclosiYely 

to  the  distinct  parts  of  the  property,  which  should  be  allotted  to 

the  defendant.     He  referred  to  Hand's  Practice,  p.  152, 

*  911    and  the  form  (a)  of  *  order  upon  a  purchase  under  a  decree 

there  set  out  as  settled  by  Lord  Habdwicke. 

Mr.  Karslake,  for  the  defendant  entitled  to  the  other  one- 
seventh.  —  An  order  on  a  purchase  under  the  decree  of  the  Court 
differs  entirely  from  a  decree  in  a  partition  suit.  The  proper  form 
of  decree  in  the  latter  case  is  to  direct  the  deposit  of  the  deeds 
relating  to  all  the  property  in  the  Master's  olSce.  (Seton  on 
Decrees,  187),  Trodd  v.  Datvnea.  (6)  One  tenant  in  common 
has  no  more  right  to  the  deeds  than  the  other. 

[The  Lord  Justice  Knight  Bruce.  —  But  what  right  has  the 
other  to  take  them  from  him  if  he  has  the  possession  ?] 

Mr.  Bazalgette  appeared  for  another  defendant. 

The  Lord  Justice  Knight  Bruce.  —  I  am  not  aware  of  any 
rule  of  practice  or  convenience  which  requires,  in  the  absence  of 
any  special  circumstance,  the  deposit  in  the  Master's  olSce  or  the 
record  office  of  deeds  relating  to  property  allotted  to  more  persons 
than  one.  There  appears  to  be  no  general  rule  to  that  effect 
The  general  rule  seems  to  be  to  frame  the  decree  as  in 

♦  912    Lord  Cardigan's  Case,  (<?)  and  to  *  reserve  liberty  to  apply 

(a)  AuguBt  8th,  1794.  —  "And  it  is  ordered,  that  such  of  the  title-deeds, 
eyidences,  and  writings  as  relate  solely  to  the  estate  purchased  by  the  said  J. 
H.,  and  also  such  as  relate  to  the  same  jointly  with  other  estates  of  less  value, 
be  delivered  to  the  said  J.  H.,  or  to  whom  he  shall  appoint,  he  submitting  to 
produce  such  last-mentioned  deeds  and  writings  on  necessary  occasions,  and 
to  enter  into  a  ooyenant  for  that  purpose,  and  to  give  attested  copies  thereof 
when  required  at  the  expense  of  the  party  requiring  the  same,  but  as  to  such  of 
the  title-deeds  as  relate  to  the  estate  purchased  by  the  said  J.  H.,  jointly  with 
other  estates  of  greater  value,  he  is  to  have  attested  copies  thereof  at  the  expoise 
of  the  estate,  and  the  persons  entitled  to  such  estates  of  greater  value,  are  to 
execute  to  him  the  like  covenants  to  produce  such  deeds  and  writings  on  neces- 
sary occasions,  and  in  case  any  dispute  shall  arise  between  the  parties  touching 
the  copies  of  any  particular  deeds  relating  to  the  title  the  said  Master  is  to  settle 
the  same.^^ 

(b)  Seton  on  Decrees,  188 ;  2  Atk.  804. 

(c)  Seton  on  Decrees,  185. 
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as  to  sach  documents;  and  the  proper  course,  as  it  appears 
to  me,  is  to  leave  the  deeds  where  they  are,  with  liberty  to  apply ; 
the  plaintiff  undertaking  to  abide  by  any  order  which  the  Court 
may  make. 

The  Lobd  Justice  Turner.  —  The  right  to  partition  is  a  legal 
right,  and  I  see  no  sufficient  reason  for  giving  the  direction  now 
sought. 

The  following  was  the  form  of  the  order :  — 

It  is  ordered  that  the  defendant,  Roger  Farrand  Jackson,  do 
convey  the  legal  estate  vested  in  him,  of  and  in  the  one-seventh  of 
the  legal  estate  in  the  hereditaments  and  premises  in  the  plaintiff's 
claim  and  affidavit  mentioned,  to  the  plaintiff,  his  heirs  and  assigns, 
such  conveyance  to  be  settled  by  the  Master  of  this  Court  in  rota- 
tion, in  case  the  parties  differ  about  the  same.  And  it  is  ordered 
that  a  commission  of  partition  do  issue,  directed  to  certain  com- 
missioners to  be  therein  named,  to  divide  the  said  hereditaments 
and  premises  in  question  into  seven  equal  parts,  and  to  make  such 
partition  in  metes  and  bounds  when  they  shall  see  occasion.  And 
it  is  ordered  that  six-sevenths  thereof  be  allotted  as  the  share  of 
the  plaintiff,  and  one-seventh  as  the  share  of  the  defendant,  Robert 
Kobinson,  who  are  to  hold  and  enjoy  the  respective  shares  and 
proportions  of  the  said  estates  in  severalty  according  to  such  allot- 
ment, and  execute  mutual  conveyances  of  such  respective  shares 
or  proportions  according  to  their  respective  interests  therein,  and 
as  they  may  respectively  direct,  such  conveyance  to  be  settled  by 
the  Master  of  this  Court  in  rotation,  in  case  the  parties  differ  about 
the  same.  And  it  is  ordered  that  the  said  Robert  Robinson  be 
appointed  to  convey  the  said  hereditaments  in  the  place 
and  stead  of  Robert  *  H.  Wilson,  in  the  claim  mentioned.  *  913 
^nd  it  is  ordered  that  he  do  convey  the  same  in  his  place 
and  stead,  and  execute  in  his  place  and  stead  such  deed  or  deeds 
as  is  or  are  necessary  for  that  purpose.  And  it  is  ordered  that 
all  deeds  and  writings  in  the  custody  or  power  of  any  of  the  parties 
be  produced  before  the  commissioners  on  oath  as  they  shall  require, 
and  the  said  commissioners  are  to  be  at  Uberty  to  examine  wit- 
nesses upon  oath,  and  take  the  depositions  in  writing,  and  return 
the  same  with  the  commissioners'  report,  and  after  making  such 
partition  and  division,  it  is  ordered  that  such  of  the  title-deeds 
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and  writings  as  shall  appear  to  relate  solely  to  any  distinct  part 
of  the  said  hereditaments  and  premises  which  shall  be  allotted  to 
either  party  be  delivered  to  such  party.  And  it  is  ordered  that 
the  plaintiff  be  at  liberty  to  retain  the  rest  of  snch  title-deeds  and 
writings,  he  undertaking  to  abide  by  any  order  which  this  Ck>ort 
may  make  as  to  the  same,  and  either  party  is  to  be  at  liberty  to 
apply  to  this  Court  for  directions  concerning  the  same.  And  it 
is  ordered  that  the  charges  of  such  partition  be  borne  ratably  and 
in  proportion  to  the  estates  so  to  be  allotted  to  them,  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  advised. 


♦  914   *  JOHNSON  V.  THE  SHREWSBURY  AND  BIRMIN&- 

HAM  RAILWAY  COMPANY. 

1853.    March  28,  24.    Before  the  Lords  Justices. 

A  railway  oompanj  agreed  with  oontractort  that  the  contractors  ihonld  woik  tibe 
line  and  keep  the  engines  and  rolling  plant  in  repair  at  a  specified  remnnna- 
tion,  and  that  the  contract  should  be  in  force  for  seyen  years,  but  with  a 
proviso  for  its  determination  if  the  contractors  did  not,  within  forty-eight 
honrs  after  notice  giyen  by  the  company,  obey  the  instructions  contained  in 
such  notice :  Hdd^  that  the  agreement  was  not  of  such  a  kind  as  to  be  enforce- 
able by  injunction  restraining  the  company  from  determining  the  contract 
and  resuming  the  possession  of  their  line  for  non-obedienoe  to  impracticable 
instructions.* 

Qucere,  whether  such  an  agreement  is  consistent  with  public  policy. 

Observations  on  the  application  of  the  principle  of  specific  performance  to  con- 
tracts respecting  personal  services. 

This  was  an  appeal  from  the  refusal  bj  Yice-Chancellor  Wood 
of  a  motion  for  an  injunction. 

By  an  agreement  dated  the  1st  of  July,  1852,  and  made  between 
the  plaintiffs,  Messrs.  Richard  William  Johnson  and  Thomas 
William  Kinder,  hereinafter  called  the  contractors,  of  the  one 
part,  and  the  defendants,  the  Shrewsbury  and  Birmingham  Bail- 
way  Company,  of  the  other  part,  after  reciting  that  the  parties 
thereto  had  entered  into  two  agreements  in  writing  bearing  date 

*  See  1  Redfield  SaUw.  (Sd  ed.)  689,  and  cases  cited  in  notes. 
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respectively  tiie  Slst  of  May,  1849,  whereby  for  the  considerationB 
therein  stated  the  contractors  agreed  for  the  period  of  ten  years 
(but  determinable  as  therein  mentioned),  to  keep  in  repair  and 
maintain  all  the  rolling  stock  and  to  work  all  the  trains  of  the 
railway  company ;  and  that  it  was  found  by  the  parties  thereto  to 
be  conyenient  and  mutually  advantageous  to  alter  and  vary  the 
terms  and  conditions  upon  which,  during  the  unexpired  term  of 
tlie  said  agreements  and  the  term  thereinafter  mentioned,  the  con- 
tractors should  keep  in  repair  and  maintain  the  said  rolling  stock, 
and  work  the  trains  of  the  said  railway  company,  and  do  the 
several  matters  connected  therewith  thereinafter  mentioned ; 
*  and  it  had  been  accordingly  agreed  by  them  to  alter  and  *  915 
vary  the  terms  of  the  said  agreements,  and  to  determine 
and  cancel  the  same,  except  as  thereinafter  provided.  It  was 
/  witnessed  that  the  said  parties  mutually  entered  into  the  stipula- 
tions  thereinafter  contained,  of  which  the  following  were  those 
material  to  be  stated : — 

"First.  The  contract  to  endure  for  a  term  of  seven  years, 
commencing  from  the  said  Ist  day  of  July,  1852,  and  terminat- 
ing upon  the  80th  day  of  June,  1859,  subject,  however,  to  its 
earlier  determination  as  follows :  that  is  to  say,  if  the  said  parties 
hereto  of  the  first  part,  or  either  of  them,  shall  become  bankrupt 
or  take  the  benefit  of  any  Act  of  Parliament  now  or  to  be  in  force 
for  the  relief  of  insolvent  debtors,  this  agreement  shall  forthwith 
cease  and  be  void,  without  prejudice  nevertheless  to  the  rights  of 
any  of  the  said  parties  hereto  which  may  have  accrued  or  have  arisen 
under  this  agreement  prior  to  the  date  of  such  bankruptcy  or 
insolvency  as  aforesaid,  or  to  the  rights  of  the  railway  company 
consequent  upon  such  bankruptcy  or  insolvency,  which  it  is  hereby 
declared  shall  be  held  to  be  a  default  on  the  part  of  the  contractors 
in  the  performance  of  this  agreement  for  the  remainder  then  to 
come  and  unexpired  of  the  said  term  of  seven  years.  And  further, 
if  the  parties  hereto  of  the  first  part,  or  either  of  them,  shall  not 
within  forty-eight  hours  aft;er  notice  in  writing  from  the  railway 
company,  signed  by  the  secretary,  shall  have  been  left  at  their 
principal  office  upon  the  said  railway,  at  or  near  the  Stafiford  Road, 
Wolverhampton,  obey  the  instructions  which  may  be  given  in  such 
notice,  within  the  meaning  and  intent  of  the  stipulations  herein 
contained,  it  shall  be  lawful  for  the  railway  company  forthwith,  by 
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another  notice  in  writing  signed  hy  the  secretary,  and  delivered  to 
the  contractors  or  left  at  their  principal  office  aforesaid, 

*  916  to  determine  this  contract,  *  and  immediately  to  assume 

the  custody  of  all  sheds  and  buildings,  plant,  engines,  and 
rolling  stock  of  every  description,  which  may  have  been  in- 
trusted  to  the  said  parties  in  consequence  of  Uus  contract; 
and  further,  in  case  the  said  railway  company  shall  at  their  own 
desire  wish  to  terminate  this  contract,  and  shall  deliver  to  t^ 
said  contractors  or  either  of  them,  or  to  the  survivor  of  them,  or 
to  the  executors  or  administrators  of  snch  survivor,  or  to  the 
persons  or  person  who  for  the  time  being  shall  carry  on  the 
business  aforesaid,  at  their  principal  office  aforesaid,  or  oUier 
principal  office  which  the  said  parties  may  then  use,  a  nt^ce  signed 
by  the  secretary,  stating  their  desire  to  terminate  the  same  on  s 
day  to  be  stated  in  such  notice,  not  being  earlier  than  three 
calendar  months  from  the  date  of  the  delivery  of  such  notice,  then 
and  in  such  cose  this  contract  shall  cease  and  determine,  and  the 
parties  hereto  of  the  first  part,  in  that  event,  shall  be  entitled  to 
the  compensation  hereinafter  provided  to  be  made  and  paid  by 
the  said  company." 

"  Fourth.  That  the-  said  contractors  shall  and  will,  from  time 
to  time,  during  the  term  of  this  contract,  repair,  restore,  or 
entirely  replace,  as  may  be  necessary,  all  rolhng  stock  of  the  said 
railway  company  damaged,  broken,  or  destroyed  by  accideut, 
whether  by  collisions,  fire,  storm,  or  any  otiier  cause  which  shall 
happen  to  the  same,  on  any  part  of  the  lines  of  or  worked  by  the 
railway  company :  Provided  always,  that  the  contractors  shall  not 
be  required  to  make  good  any  rolling  stock  damaged  or  destroyed 
by  collisions  or  otherwise,  whenever  the  same  shall  become  the 
subject  of  investigation  by  the  Board  of  Trade,  or  other  depart- 
ment of  government  for  the  supervision  of  railways,  and  the 
government  inspector  shall  report  that  such  damage  has  bees 

*  917  occasioned  otherwise  than  by  the  fault  of  the  said  'con- 

tractors or  their  servants,  or  when  any  person  who  may  be 
agreed  upon  by  the  railway  company  and  the  coutrsotors  to  in- 
quire into  the  circumstances  shall  so  report :  Provided  also,  that 
the  contractors  shall  not  be  liable  or  answerable  for  any  loss, 
damage,  and  compensation,  or  other  payment,  recovered  or  re- 
coverable from  the  railway  company  in  respect  of  the  death 
of  or  any  damage  or  injury  to  any  passengers,  or  live  stock, 
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or  goods  conveyed  in  such  trains  as  hereinafter  mentioned,  except 
when  caused  by  the  neglect  of  the  contractors,  or  their  servants ; 
but  in  such  case  the  liability  of  the  contractors  shall  not  on  any 
one  occasion  of  accident  exceed  the  sum  of  lOOZ.  for  or  in  respect 
of  all  the  deaths,  losses,  damages,  and  injuries  caused  by  or  re- 
sulting from  such  accident :  Provided  further,  that  no  amount  in 
respect  of  damage  shall  be  payable  by  the  contractors  when  the 
same  has  been  occasioned  by  defect  of  the  permanent  way,  or  by 
want  of  due  repair  and  maintenance  of  the  same ;  and  provided 
further,  that  nothing  herein  contained  shall  prevent  either  party  to 
this  agreement  having  all  usual  remedies  at  law  against  any  person 
or  persons,  company  or  companies,  causing  such  damage." 

^^  Fifth.  The  said  contractors  will,  from  time  to  time,  and  at  all 
times  during  the  term  of  this  contract,  run  and  work  all  the  trains 
of  the  railway  company,  and  provide  for  the  purposes  of  this  con- 
tract a  sufficient  number  of  efficient  foremen,  mechanics,  engine- 
drivers,  firemen,  cleaners,  storekeepers,  and  other  persons,  and 
the  requisite  coke  and  firewood,  oil,  tallow,  grease,  waste  hemp, 
turpentine,  red-lead  and  other  materials,  of  the  best  quality :  Pro- 
vided always,  that  in  the  event  of  the  parties  hereto  of  the  first 
part  failing,  after  twenty-four  hours'  notice,  to  use  their  best  exer- 
tions to  employ  the  necessary  workmen,  and  provide  the  necessary 
stores  or  implements,  the  raUway  company  shall  have  the 
power,  *  on  the  certificate  of  their  engineer  or  other  person  *  918 
appointed  by  the  said  railway  company  that  such  are  re- 
quired, to  employ  such  persons  or  provide  such  stores  as  he  shall 
recommend,  and  charge  the  expenses  or  costs  of  the  same  against 
the  said  contractors." 

The  thirteenth  and  some  following  clauses  defined  the  sums 
which  the  railway  company  were  to  pay  to  the  contractors  for  the 
cleaning,  working,  repairing,  and  maintaining  of  the  stock. 

The  plaintifis  by  their  bill  stated  the  above  agreement,  and  that 
the  plaintiff  had  since  the  date  of  it  been  working  t&e  railway 
according  to  the  stipulations  thereof ;  that,  on  the  5th  of  February, 
1853,  a  notice  in  writing  signed  by  the  secretary  of  the  railway 
company  was  served  on  the  plaintifis,  requiring  them  forthwith  to 
put  into  perfect  and  efficient  working  order  and  condition,  to  the 
satisfaction  of  the  company,  all  the  locomotive  engines  and  tenders, 
carriages,  and  wagons  of  every  description ;  and  that,  on  the  2d 
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of  March,  1858,  the  companf'B  solicitors  served  the  pUintiA  vith 
a  Botice  as  follows :  — 

"  To  Messrs.  Richard  William  Johnson  and  Thomas  William 
Kinder,  —  The  Shrewsbury  and  rBirmiugbam  Railway  Company 
do  hereby,  in  pursuance  of  the  prorisions  contained  in  the  articles 
of  a^eement  bearing  date  the  Ist  of  July  last,  give  you  and  eadi 
of  you  notice  to  obey  all  and  every  of  the  instructions  following; 
that  is  to  say,  that  you  do  well  and  truly  clean,  work,  and  keep  in 
good  and  substantial  repair  and  in  perfect  and  efficient  proper 
working  order  and  conditiou,  to  the  satisfaction  of  the  aaid  rwlwa; 
company,  all  the  locomotive  engines  and  tenders,  carri^ea,  and 

wagons  of  every  description  belonging  to  the  company ; 
*  919    that  *  you  regularly  start,  run,  and  work  all  the  goods  trains 

of  the  aaid  company,  as  arranged  and  mentioned  in  tbe 
time  bill,  and  strictly  and  punctually  attend  to  the  times  of  de- 
parture and  arrival  mentioned  in  such  bill ;  that  you  convey,  by 
the  first  goods  train  which  shall  start  after  the  time  they  ar« 
delivered  to  you  for  conveyance,  all  goods,  minerals,  and  merchan- 
dise then  ready  to  be  forwarded,  not  exceeding  such  quantity  u 
an  engine  in  good  and  substantial  repair  and  in  proper  and  efficient 
working  order  and  condition  can  draw ;  and,  in  case  a  greater 
quantity  shall  then  be  ready  to  be  conveyed,  then  that  you  oonvey 
as  much  thereof  as  an  engine  can  draw  ;  that  you  do  not  use  any 
of  the  extra  stock  belonging  to  the  company,  whether  locomotive 
engines,  tenders,  carriages,  or  wagons  of  any  description,  without 
the  permission  in  writing  of  Mr.  Edmund  Petre  an  behalf  of  the 
said  company  first  had  and  obtained." 

The  bill  further  stated  that  the  plaintifb  had  always  conveyed 
the  goods,  minerals,  and  merchandise  by  the  goods  trtuns  which 
started  first  after  the  time  the  same  were  delivered  to  them  when- 
ever it  was  possible  to  do  so,  but  that,  owing  to  the  goods  traffic 
being  much  greater  in  quantity  than  the  trains  in  the  time  tel^e 
were  sufficient  to  carry,  it  was  not  poasible  at  all  times  to  convey 
all  the  goods,  minerals,  and  merchandise  by  the  goods  trains 
which  started  first  after  the  time  the  same  were  delivered,  and 
such  an  arrangement  could  only  be  carried  out  by  means'  of  special 
trains,  and  that  the  defendants,  if  tbey  considered  snch  an  arrange- 
ment necessary,  ought  to  have  provided  special  trains  for  the  pll^ 
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pose,  which,  howeyer,  thej  did  not  do.  That,  by  the  thirteenth 
and  fourteenth  clanses  of  the  contract,  the  plaintiflb  were  to  be 
consulted  by  the  company  as  to  the  advantageous  working  of  the 
locomotiye  engines  in  the  timing  of  the  trains  ;  but  that  the  plain- 
tifis  had  never  been  consulted  at  all  in  the  matter,  and  that 
they  had  always  *  protested,  but  without  effect,  against  the  *  *  920 
timing  of  goods  trains  as  fixed  by  the  last  time  table  of 
tlie  18th  of  January,  1868,  inasmuch  as  the  times  of  starting 
the  goods  trains  were  therein  not  arranged  for  the  advantageous 
working  of  the  locomotive  engines,  and  the  plaintiffs  had  been 
unable  to  obey,  and  had  not  obeyed,  the  instructions  in  the  said 
notice  contained  with  regard  to  the  use  of  extra  stock,  but  they 
had  continued  to  use  the  three  engines  part  of  the  extra  stock, 
inasmuch  as  if  they  had  not  done  so  the  passenger  trains  could  not 
have  run,  to  the  great  detriment  of  the  company  and  the  incon- 
venience of  the  public  as  aforesaid.  That  the  plaintiffs  were  ad- 
vised and  insisted  that,  according  to  the  true  construction  of  the 
said  contract,  the  instructions  contained  in  the  notices  of  the  4th 
of  February,  1858,  and  2d  of  March,  1858,  with  respect  to  the 
plaintiffs  putting  into  perfect  and  efScient  wo]:king  order  and 
condition,  to  the  satisfaction  of  the  company,  all  the  locomotive 
engines  and  tenders,  carriages,  and  wagons  of  every  description, 
were  not  instructions  within  the  meaning  and  intent  of  the  stipu- 
lations contained  in  the  said  contract,  inasmuch  as  the  instructions 
mentioned  in  the  said  contract  had  reference  only  to  instructions 
to  the  plaintifis  to  do  and  perform  such  matters  and  things  within 
the  scope  of  the  said  contract  as  the  plaintiffs  might  reasonably 
be  expected  to  do  and  perform  within  the  space  of  forty-eight 
hourd  from  the  time  of  the  serving  the  notice  containing  such  in- 
structions, and  as  the  plaintiffs,  by  not  immediately  obeying,  would 
render  themselves  liable  to  the  imputation  of  acting  in  a  wilful 
and  refractory  manner ;  and  that  it  was  clearly  impossible  for  the 
plaintiffs  to  carry  into  effect  the  instructions  contained  in  the 
notices  of  the  4th  of  February,  1853,  and  the  2d  of  March,  1858, 
so  far  as  related  to  the  putting  into  perfect  and  efficient  working 
order  and  condition  the  rolling  stock  within  forty-eight  hours 
from  the  time  of  the  serving  such  notice. 

*  The  prayer  was :  Ist,  That  it  might  be  declared  that,   *  921 
according  to  the  true  construction  of  the  contract,  the 
instructions  mentioned  in  the  first  clause  of  the  contract  referred 
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only  to  inBtructions  to  the  plaintifi^  to  do  and  perform  sncb  matters 
and  thinga  as  tn^ht  reasonably  be  done  and  performed  within 
forty-eight  hours  from  ^e  service  of  the  notice  in  the  first  clause 
of  the  contract  firstly  mentioned  ;  and  that,  if  any  of  the  instrac- 
tiona  given  in  such  notice  as  was  in  the  first  clause  of  the  contract 
firstly  mentioned  should  be  such  as  could  not  reasonably  be  carried 
into  effect  within  forty-eight  hours  from  the  time  of  the  serving 
such  notice,  it  was  not  lawful  for  the  defendants,  by  such  notice  as 
was  in  the  first  clause  of  the  contract  secondly  mentioned  or  othei^ 
vise  to  determine  the  contract,  or  to  assume  the  custody  of  all  or 
any  sheds  or  buildiugs,  plant,  engines,  or  rolling  stock  of  any  de- 
scription, which  might  have  been  intrusted  to  the  plaintifik  in 
consequence  of  the  contract,  by  reason  that  the  plaintiSs  had  not 
obeyed  such  instructions  as  aforesaid  ;  or  at  any  rate  t^at  it  might 
be  declared  that,  according  to  the  true  construction  of  tiie  contract, 
it  was  not  lawful  for  the  defendants,  by  such  notices  as  were  in 
the  first  clause  of  the  contract  firstly  and  secondly  mentioned,  or 
either  of  such  notices,  to  determine  the  contract,  or  to  assume  the 
custody  of  all  or  any  sheds  or  buildings,  plant,  engines,  or  rolling 
stock  of  any  description,  which  might  have  been  intrusted  to  the 
plaintifis  in  consequence  of  the  conti-act,  in  case  the  plaintifi 
should,  within  forty-eight  hours  from  the  serving  of  the  first  of 
such  notices,  with  due  diligence  take  all  proceedings  necessary 
and  proper  for  carrying  into  efi^t  the  instructions  which  might 
be  given  in  the  first  of  such  notices  within  the  meanii^  and  intent 
of  the  stipulations  contained  in  the  contract.  2d,  That  the  de- 
fendant, their  directors,  agents,  serrants,  and  workmen  might  be 

restrained  by  injunction  from  deternuning  the  contract,  by 
*  922    givii^  such  notice  as  was  in  the  *  first  clause  of  the  contract 

secondly  mentioned,  by  way  of  second  notice  after  the 
notices  of  the  4tii  of  February,  1863,  and  the  2d  of  March,  1853, 
or  either  of  them,  and  from  assuming  the  custody  of  all  or  any 
sheds  or  buildings,  plant,  en^nes,  or  rolling  stock  of  any  descrip- 
tion, which  might  have  been  intrusted  to  the  plaintifis  in  conse- 
quence of  the  contract;  and  further,  that  the  railway  company, 
their  directors,  agents,  servants,  and  workmen,  might  be  restrained 
by  injunction  from  determining  the  contract  by  any  such  notices, 
whether  already  given  or  thereafter  to  be  given,  as  were  in  the 
first  clause  of  the  contract  firstiy  and  secondly  mentioned,  or  eitiier 
of  such  notices,  and  &om  resuming  the  custody  of  all  or  any  sheds 
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or  buildings,  plant,  engines,  or  rolling  stock  of  any  description, 
vhich  might  have  been  intrusted  to  the  plaintiffe  in  consequence 
of  the  contract,  until  the  true  construction  of  the  contract  should 
haye  been  declared  by  the  decree  to  be  made  at  the  hearing  of  the 
cause,  or  until  the  Court  should  make  other  order  to  the  contrary ; 
and  that  such  injunction  as  was  thereby  prayed,  or  an  injnnctioa 
in  such  other  torms  as  the  Court  should  think  fit,  might  be  made 
perpetual  at  the  hearing  of  the  cause. 

A  motion  was  made,  in  the  montli  of  Uarch,  1853,  before  Yice- 
Ohancellor  Wood,  for  the  injunction  in  the  terms  of  the  prayer  of 
the  bill,  and  was  refiiBed. 

From  this  refusal  the  plaintiSs  appealed. 

The  Attorney-General,  Mr.  Craig,  and  Mr.  Lambert,m  support 
of  the  appeal. — The  notice  was  a  mere  attempt  to  escape  from 
the  equitable  performance  of  the  ^reement  by  a  compliance  with 
its  literal  tormB.  This  ttie  Court  will  not  permit.  Nor  will  any 
difficulty  which  there  might  be  in  enforcing  specifically  the 
performance  of  the  agreement  against  *  the  plainti^  ex-  *  923 
elude  them,  on  the  ground  of  want  of  mutuality,  from  the 
relief  which  this  Court  has  it  in  its  power  to  afibrd.  Luwley  v. 
Wagner,  (a)  The  iryury  to  the  pluntifis  is  not  merely  a  pecu- 
niary one,  since  their  leputatioa  as  contractors  would  be  prejudiced 
by  their  dismissal. 

Mr.  Jtolt  and  Mr.  Oiffard,  for  the  respondents,  were  not  called 
upon. 

The  Lord  Justice  Knight  Bruce.  —  For  the  purpose  of  deter- 
mining the  question  raised  by  this  motion,  whether  the  injunction 
should  be  granted  or  refused,  I  am  of  opinion  that  all  the  facts 
may  be  assumed  to  be  as  the  plaintiffs  have  alleged. 

The  bill  is  filed  by  two  persons,  parties  to  the  agreement,  against 
the  other  parties,  with  two  objects,  —  one  to  obtain  a  declaration 
from  this  Court  of  the  true  construction  of  the  terms  of  the  agree- 
ment, and  the  other  to  obtain  an  injunction  to  restrfiin  the  defend- 
ants from  breaking  the  agreement  in  certain  respects.  If,  therefore, 
the  bill  is  not  a  bill  for  specific  performance  in  form  and  letter,  it 

(a)  1  De  G.,  M.  &  G.  604. 
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requisite  coke  and  firewood,  oil,  tallow,  grease,  waste  hemp,  tur- 
pentine, red-lead,  and  other  materials  of  the  best  quality." 

*  I  may  observe  also,  before  passing  from  this  part  of  the  *  925 
agreement,  that,  in  the  clause  immediately  before  the  one  • 
that  I  hare  quoted,  there  is  a  provision  which  appears  to  me 
rather  extraordinary.  It  may  be  the  result  of  my  inexperience  in 
these  matters,  but  it  does  to  me  seem  singular.  It  is  this :  ^'  Pro* 
vided  also,  that  the  contractors  shall  not  be  liable  or  answerable 
for  any  loss,  damage,  compensation,  or  other  payment  recovered 
or  recoverable  from  the  railway  company  in  respect  of  the  death 
of,  or  of  any  damage  or  injury  to,  any  passengers  or  live  stock,  or 
goods  conveyed  in  such  trains  as  hereinafter  mentioned,  except 
when  caused  by  the  neglect  of  the  contractors  or  their  servants, 
but  in  such  case  "  —  that  is,  on  the  neglect  of  the  contractors  or 
their  servants  — ''  the  liability  of  the  contractors  shall  not,  on  any 
one  occasion  of  accident,  exceed  the  sum  of  100/.  for  or  in  respect 
of  all  the  deaths,  losses,  damages,  and  injuries  caused  by  or  result- 
ing from  such  accident."  The  effect^  therefore,  is  that  the  running 
and  working  of  the  trains,  so  deeply  interesting  to  a  large  class  of 
the  Queen's  subjects,  is  committed  to  the  superintendence  of  men 
who  may  cause  any  number  of  deaths,  and  any  amount  of  bodily 
injury,  to  any  number  of  persons,  at  the  cost  of  100/.  and  no 
more. 

When  the  directors,  to  use  a  technical  phrase,  run  and  work  the 
trains  themselves,  they  are  under  a  general  responsibility,  and 
there  is  therefore  a  kind  of  imperfect  guarantee  for  their  care  and 
attention ;  but  in  the  present  instance  society  loses  even  that 
guarantee,  —  a  consideration  not  without  its  bearing  on  the  ques^ 
tion  whether  the  agreement  is  or  is  not  contrary  to  public  policy. 

Assuming,  however,  that  there  is  nothing  in  the  agreement  con- 
trary to  puUic  policy,  still  I  apprehend  that  there  may  be  objections 
to  the  Court  interfering  by  way  of  specific  performance.  I 
may  have  made  these  *  observations  rather  out  of  place,  but  *  926 
they  do  not  seem  to  be  immaterial.  There  is  here  an 
agreement,  the  effect  of  which  is  that  the  plaintifis  are  to  be  the 
confidential  servants  of  the  defendants  in  most  important  particu- 
lars, in  which,  not  only  for  the  sake  of  the  persons  immediately 
concerned,  but  for  tlie  sake  of  society  at  large,  it  is  necessary  that 
there  should  be  the  most  entire  harmony  and  spirit  of  co-operation 
between  the  contracting  parties.    How  is  this  possible  to  prevail 
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in  the  position  in  which  (I  assume  for  the  purpose  of  the  argu- 
ment by  the  default  of  the  defendants)  the  defendants  hare  placed 
themselves?  We  are  asked  to  compel  one  person  to  employ 
against  his  will  another  as  his  confidential  serrant,  for  duties  with 
respect  to  the  due  performance  of  which  the  utmost  confidence  is 
required.  Let  him  be  one  of  the  best  and  most  competent  persons 
that  eyer  lived,  still  if  the  two  do  not  agree,  and  good  people  do 
not  always  agree,  enormous  mischief  may  be  done. 

A  man  may  have  one  of  the  best  domestic  servants,  he  may 
have  a  valet  whose  arrangement  of  clothes  is  faultless,  a  coach- 
man whose  driving  is  excellent,  a  cook  whose  performances  are 
perfect,  and  yet  he  may  not  have  confidence  in  him ;  and  while  on 
the  one  hand  all  that  the  servant  requires  or  wishes  (and  that 
reasonably  enough)  is  money,  you  are  on  the  other  hand  to  destroy 
the  comfort  of  a  man's  existence  for  a  period  of  years,  by  compel- 
ling him  to  have  constantly  about  him  in  a  confidential  situation  one 
to  whom  he  objects.  If  that  be  so  in  private  life,  how  important  do 
these  considerations  become  when  connected  with  the  performance 
of  such  duties  —  duties  to  society  —  as  are  incumbent  upon  the 
directors  of  a  company  like  this !  I  think  that  by  interfering  in 
the  present  case  there  would  be  no  equality.  Of  course  I  do  not 
mean  to  use  the  word  "  equality  "  in  the  sense  of  "  mutuality,"  to 

which  I  may  now  address  a  few  observations. 
*  927        *  It  is  clear  in  the  present  case  that,  had  the  defendants 

been  minded  to  compel  the  plaintifis  to  perform  i;heir  duties 
against  their  will,  it  could  not  have  been  done.  Mutuality  there- 
fore is  out  of  the  question,  and,  according  to  the  rules  generally 
supposed  to  exist  in  Courts  of  Equity,  that  might  have  been 
held  sufficient  to  dispose  of  the  matter;  cases,  however,  have 
existed  where,  though  the  defendant  could  not  have  been  com- 
pelled to  do  all  he  had  undertaken  to  do  by  the  contract,  yet,  as 
he  had  contracted  to  abstain  from  doing  a  certain  thing,  the  Court 
has  interfered  reasonably  enough. 

A  case,  lately  much  referred  to  on  this  point,  is  that  of  a  German 
singer,  who,  having  foimd  probably  that  more  could  be  obtained 
by  breaking  her  promise  than  by  keeping  it,  determined  to  obtain 
the  larger  sum  and  accordingly  to  break  her  promise.  She  could 
not  be  compelled  to  sing  as  she  had  contracted  to  do :  but  as  she 
had  contracted  not  to  sing  at  any  other  place  than  the  one  speci- 
fied in  the  agreement,  she  was  (and  very  properly  in  my  opinion) 
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restrained  from  singing  at  any  other  place.^  There  ail  the  obli- 
gations on  the  part  of  the  plaintiff  could  hare  been  satisfied  by 
the  payment  of  money,  but  not  so  those  of  the  defendant.  Here 
the  parties  are  reversed.  Here  all  the  obligations  of  the  defendants 
can  be  satisfied  by  paying  money ;  but  not  so  the  obligations  of 
the  plainti£f8,  who  come  here  for  the  purpose  in  effect  of  compel- 
ling the  defendants,  by  a  prohibitory  or  mandatory  injunction,  to 
do  or  abstain  from  doing  certain  acts,  while  the  correlatiye  acts 
are  such  as  the  plaintifis  could  not  be  compelled  to  do. 

The  case  differs  materially  from  that  of  the  singer,  and  more 
resembles  one  decided  by  myself,  in  1843,  between  Mr.  Pickering 
and  the  Bishop  of  Ely.  (a)     Mr.  Pickering  alleged  that  he 
held  an  office  from  which  he  *  could  not  be  removed,  and    *  928  ' 
perhaps  truly.    The  right  reverend  prelate  wished  to  epa- 
ploy  some  other  person  in  that  capacity.    Mr.  Pickering  filed  a 
bill  for  an  injunction.    The  case  came  on  before  me :  and  assum- 
ing (as  I  believe  I  did)  the  fiicts  and  merits  to  be  in  favour  of  Mr.  . 
Pickering,  though  without  so  deciding,  I  refused  to  interfere ;  and 
I  am  not  aware  that  the  case  was  carried  further.    It  was  argued 
by  the  tlien  Solicitor-General  (Sir  W.  Pollbtt),  Mr.  BetheUj  and 
Mr.  Llot/dy  for  the  plaintiff,  who  had  therefore  as  much  assistance 
as  the  bar  of  that  day  could  afford  him ;  and  by  Mr.  Swanstan^ 

•         

Mr.  Kenyan  Parker^  and  Mr.  Faber^  for  the  defendant.  The  case 
was,  therefore,  very  well  discussed,  and  perhaps  I  may  be  excused 
for  reading  a  few  passages  from  the  judgment.  I  said :  ^^  The  plain- 
tiff puts  his  case  upon  a  legal  title  to  an  office  which  he  says  is 
vested  in  him,  and  upon  a  disturbance  of  him  by  the  defendant, 
in  the  enjoyment  of  what  the  plaintiff  asserts  to  be  the  legal  rights 
belonging  to  that  office,  either  carried  into  effect  or  avowedly  in- 
tended. Some  legal  remedy  or  legal  remedies  for  such  a  disturbance 
there  must  of  course  be:  this  is  not  questioned.  But  the  plaintiff 
must  be  understood  as  asserting  the  insufficiency  of  any  remedies 
merely  legal,  and  calls  upon  this  court  to  interfere  by  way  of  decla- 
ration and  injunction  for  his  protection  accordingly ;  not  asking  any 
account  against  the  defendant,  or  the  performance  of  any  act  by 
him.  Now  such  a  case  is,  I  apprehend,  one  in  which  the  Court, 
before  interfering,  ought  to  be  well  satisfied  that   the  ordinary 

(a)  2  Y.  &  C.  C.  C.  249. 

*  See  Lumley  v.  Wagner,  1  De  G.,  M.  &  Cr.  604,  and  cases  cited  in  the 
notes. 
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course  of  law,  of  legal  remedies,  is  insufficient  to  do  the  plaintiff 
complete  justice.  Of  this,  however,  I  am  not  sure  that  at  present 
I  am  entirely  satisfied;  more  especially  as  the  duties,  acts,  or 
services,  of  which  the  pl^ntifT's  whole  object  is  to  be  protected  in 

the  performance,  can,  upon  his  own  showing,  be  regarded 
*  929  as  valuable  to  him,  so  far  only  as  he  may  •  eara  money  by 
their  performance,  —  bo  far  only  as  their  performance  gives, 
or  may  give,  him  a  title  to  demand  certain  pecuniary  fees.  I  do 
not,  however,  place  my  decision  on  the  ground  of  the  sufficieucy 
of  the  plaintifi''8  legal  remedies."  And  a  little  further  on :  "  Being 
of  opinion,  on  tlie  other  hand,  that  the  alleged  rights  of  the  plain- 
tifi',  in  the  breadth  and  length  in  which  he  asserts  and  claims  and 
seeks  to  be  protected  in  them,  are  of  a  nature  neither  usual  nor 
convenient,  nor  without  hardship  or  pressure  on  tlie  bishop,  I 
consider  it  more  fit  for  a  Court  of  Equity  to  leave  the  plaintiff  to 
obtain  redress  by  damages  or  otherwise  in  a  Court  of  Law,  than 
to  exercise  it«  peculiar  jurisdiction  by  compelling  the  bishop 
specifically  to  submit  to  Uie  practical  exercise  of  such  rights,  if 
rights  they  are."  And  a  little  further  on :  "  The  leases  which 
Mr.  Pickering  claims  a  right  to  prepare  as  well  as  engross,  being 
all  tlie  leases  that  may  be  granted  by  way  of  renewal  '  or  other- 
wise '  by  the  Bishops  of  Ely,  of  lands  and  hereditaments  belonging 
to  the  see ;  there  being  claimed,  too,  such  a  right  of  access  to  tlie 
muniment  room  in  the  bishop's  residence  as  this  bill  allftges ;  and 
the  closest  knowledge  of  all  his  temporal  concerns  connected  witli 
his  see  being  tbe  necessary  consequence  of  wliat  the  plaintiff 
asserts,  —  it  is  obvious  that  it  is  of  the  highest  importance  to  the 
safety  of  the  temporal  interests  of  the  bishop  for  tbe  time  being, 
and  his  ordinary  comfort,  that  the  person  invested  with  snch 
powers  should  be  a  man  not  merely  respected  by  him,  not  merely 
worthy  of  trust,  but  also  personally  acceptable  to  him.  To  force 
upon  him  in  bucIi  characters  a  person  however  estimable,  however 
professionally  eminent,  who  is  objectionable  to  him,  or  in  whom  he 
does  not  happen  to  confide,  would,  if  legal,  be  surely  hard  ;  and, 
sitting  in  a  Court  of  Equity,  I  do  not  feel  any  inclination  to  do  it" 
I  then  proceeded  to  observe  on  the  point  of  mutuality,  and  gave 

my  opinion  against  the  plaintiff.  Now,  apologizing  for 
•930    •  reading  so  much  as  I  have  of  the  case,  I  have  done  so 

merely  because  the  same  ob8er\'ation8  are  applicable  here, 
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and  are  such  as  in  substance  I  should  have  made  here,  if  I  bad  not 
found  them  made  previous!;. 

For  the  reasons  that  1  have  stated,  assuming  that  erery  dis- 
puted fact  is  as  the  plaintifis  assert  and  not  as  the  defendants 
aseertf  I  think  this  not  &  case  in  which  the  Court  ought  to  inters 
fere.  The  inconvenience  and  mischief  to  the  defendants,  to  saj 
nothing  of  the  interest  of  society  at  large,  would  be  greater  if  the 
Court  should  interfere  than  any  thing  that  could  possibly  happen 
to  the  plaintiffs  by  decliuing  to  interfere,  especially  since,  as  in  the 
case  of  Pickering  v.  The  Bishop  of  My,  all  that  the  plaintiSs 
require  (and  I  use  the  expression  not  otherwise  than  respectfully 
towards  them)  is  money,  and  if  they  are  entitled  to  money,  they 
will  be  able  to  recover  it  in  the  ordinary  course  of  law.  With 
regard  to  their  reputation,  I  do  not  see  why  it  should  suffer 
because  they  h^pen  to  have  differed  with  a  particular  railway 
company.  It  seems  just  as  likely  that  the  reputation  of  the  rail- 
way company,  if  impeached,  may  suffer  by  diflering  from  the 
plaintiffs.  If  the  plaintiffs'  reputation  does,  however,  suffer,  there 
is  a  remedy  open  to  them  at  law.  For  these  reasons  I  think  it 
impossible  to  interfere  by  injunction  in  this  case. 

The  Lobd  Justice  Turner.  —  It  is  due  to  the  plaiuti^  to  state 
that  I  do  not  decline  to  interfere  by  injunction  in  this  case  on  any 
supposed  ground  of  their  conduct,  as  contractors,  being  in  any  way 
impeached.  Nor  do  I  decline  so  to  interfere  on  the  ground  of  any 
doubt  as  to  the  legality  of  the  contract,  although  I  confess  that  I 
entertain  some  doubt  upon  that  point. 

The  eSect  of  the  fiftih  clause  of  this  agreement  is  to 
•  devolve  upon  the  plaintiffs  the  conduct  of  the  whole  traffic  *  981 
to  be  carried  on  upon  the  defendants'  line  of  railway.  That 
clause  provides  that  the  plaintiffs  are  at  all  times  during  the  term 
of  the  contract  to  run  and  work  all  the  trains  of  the  railway  com- 
pany, and  to  provide  for  the  purposes  of  the  contract  a  sufficient 
number  of  efficient  foremen,  mechanics,  engine-drivers,  firemen, 
Ac.  .  It  thus  devolves  upon  the  plaintiffs  the  direction  of  all  the 
traffic  business  of  the  company,  which  under  the  provisions  of  their 
Act  of  Parliament  they  have  power  to  carry  on.  It  devolves  such 
business  upon  peraons  whom  the  legislature  has  not  intrusted  with 
it,  and  on  whom  it  has  not  attached  the  aame  responsibility  as  it 
has  attached  upon  the  company.    Upon  the  legality  of  such  a  con- 
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tract  I  entertain  some  doubt ;  but  it  is  not  on  that  ground,  I 
repeat,  that  I  rest  my  decision  in  this  case. 

I  am  of  opinion  that  the  case  is  not  one  in  which  the  Court  can 
properly  be  called  upon  to  interfere.  The  bill  prays,  first,  that  the 
Oourt  will  put  a  construction  upon  the  agreement  in  question; 
next,  a  declaration  of  such  construction ;  and  lastly,  an  injunction 
following  upon  such  declaration.  It  is  not,  as  I  apprehend,  one  of 
the  duties  of  this  Oourt  to  declare  the  legal  construction  of  con- 
tracts. That  is  the  province  of  a  Court  of  Law.  When  this  Court 
is  called  upon  to  interfere  by  way  of  iiyunction  in  such  cases,  it  is 
upon  the  ground  that  its  interference  is  necessary  to  preserre  the 
property  while  the  legal  construction  of  the  contract  is  being  detei^ 
mined  by  a  Court  of  Law.  This  Court  interferes  upon  the  ground 
that  irreparable  injury  may  ensue  to  the  property  forming  the  sub- 
ject of  the  contract  pending  the  inquiry  at  law ;  but,  in  the  present 
case,  there  is  no  doubt,  on  the  one  hand,  that  tiie  rolling  stock 

appertaining  to  the  defendants'  undertaking  is  still  the 
*  932    property  of  the  *  company,  though  the  right  to  use  it  is 

given  by  the  terms  of  the  contract  to  the  plaintiffs  (their 
lessees)  ;  and  there  is  no  doubt,  on  the  other  hand,  that  the  stores, 
supplied  by  the  lessees,  belong  to  them.  The  question  at  law 
therefore  is  not  a  question  as  to  the  ownership  of  property,  but  a 
mere  question  of  personal  right  to  the  ei\joyment  of  it.  It  is,  as  it 
seems  to  me,  a  mere  question  of  what  damages  are  recoverable  at 
law. 

It  was  said  that  the  company,  having  themselves  broken  the 
contract,  ought  not  to  be  permitted,  in  equity,  to  enforce  their 
rights  as  against  the  plaintiffe,  but  if  the  company  have  broken 
tiieir  contract,  the  remedy  against  them  is  at  law  in  damages ;  tlie 
circumstance  that  a  contract  creates  a  cross-  obligation  is  not  a 
ground  upon  which  parties  can  be  permitted  to  come  to  this  Court 
for  an  injunction.  The  case  of  Lamley  v.  WoffTi^r  has  been 
referred  to  during  the  argument ;  but  that  case,  as  it  appears  to 
me,  is  wholly  different  from  the  present.  In  that  case  the  Court 
was  called  upon  to  prevent  a  singer  who  had  been  engaged  by  the 
plaintiff  from  singing  for  hire  for  other  persons.  The  object  of 
the  plaintiff  was  to  restrain  the  defendant  from  hiring  herself  to 
other  persons ;  but,  in  this  case,  what  the  plaintiffs  ask  is  to  restrain 
the  defendants  from  not  employing  them  as  their  contractors.  In 
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th&t  case  it  vas  possible  to  enforce  the  contract  as  against  the 
defendant,  vbile  in  tbia  case  it  is  not. 

It  appears  to  me  that  if  we  listen  to  the  application  of  the  plain- 
tifis  in  this  case  we  shall  be  introducing  an  entirely  nev  head  of 
equity  into  the  practice  of  the  Court,  and  be  extending  its  jurisdic- 
tion far  beyond  any  thing  to  which  it  has  hitherto  extended.  On 
these  grounds  I  am  of  opinion  that  this  injunction  should  be 
refused  entirely. 


•SEWELL  V.  ASHLEY.  •%&% 

18fi3.    March  82.    Before  the  Lords  Jttstices. 

The  Muter  of  the  Bolb  or  a  Vice-chancellor  has  juiiidictioii  nnder  the  16  &  IS 
Tict.  c  6S,  §  45,  to  make  an  order  in  duitibera  opoii  summoni  to  adoiiiueter 
the  e£EtKti  bequeathed  bjr  a  married  woman  under  a  power  contained  in  a 
deed. 

This  was  an  application  made  to  their  Zjordships  at  the  request 
of  the  Master  of  the  Rolls  for  their  opinion  on  the  question  whether 
an  order  might  be  properly  made  upon  a  summons  nnder  the  45th 
section  of  the  Chancery  Amendment  Act,  (a)  for  the  administra- 
tion of  the  trusts  of  the  will  of  a  married  woman.  The  following 
were  the  circumstances  of  the  case :  — 

By  a  settlement  dated  the  27th  of  August,  1845,  made  in  con- 
templation of  the  marrif^e  of  Mr.  William  Cleave  and  Mrs.  Sil- 
vester, an  annnity  left  to  Mrs.  Silvester  for  her  life  by  her  former 
husbflod,  a  sum  of  stock,  and  some  shares  in  an  insurance  company, 
which  had  been  previously  transferred  into  the  names  of  the  trustee! 
of  the  settlement,  were  settled  upon  trust  for  Mrs,  Silvester's  sepa- 
rate use  for  her  life,  and  after  her  death  in  the  lifetime  of  Mr. 

(a)  16  ft  16  Vict.  c.  86.  g  45.  "  It  shall  be  lawful  foe  any  peraon  claiming 
to  be  a  creditor,  or  a  epecific,  pecuniary,  or  residuarj'  legatee,  or  the  next  of 
Ida,  or  some  or  one  of  the  next  of  kin,  of  a  deceased  person,  to  applj  for  and 
obtun,  aa  of  coune,  without  bill  or  claim  filed,  or  any  other  preliminary  pro- 
ceedings, a  rmimona  from  the  Master  of  the  Rolb  or  any  of  the  Vice-Chancellors 
K<)Diring  tiie  executor  or  administrator,  as  the  caae  may  be,  of  such  deceased 
person,  to  attend  before  him  at  chambers,  for  the  purpose  of  showing  cause  why 
an  order  for  the  adminiatration  of  the  personal  estate  of  the  deceased  should  not 
be  granted." 
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Cleave,  in  trnst  for  such  person  or  persons,  for  anch  interest  or  in- 
terests, and  in  such  manner  and  form  in  all  respects  as  Mrs.  Silves- 
ter should  by  deed  or  will  (notwithstanding her  coverture)  ap[»oint, 
and  in  default  of  such  appointment  and  subject  thereto  in 

*  934    trust  *  for  Mr.  Gleave  for  life,  and  after  his  death  for  Uie 

persons  who  at  the  decease  of  the  survivor  of  Mr.  and  Mrs. 
Gleave  would  have  been  entitled  to  Mrs.  Cleave's  personal  eatate  if 
she  had  died  intestate  and  without  leaving  a  husband. 

By  a  deed  of  separation  dated  the  8th  of  July,  1850,  Mr.  Cleave 
covenanted  with  the  trustees  of  his  marriage  settlement,  that  it 
should  be  lawfnl  for  Mrs.  Cleave,  notwithstanding  her  coverture, 
to  have,  hold,  possess,  and  enjoy  for  her  own  sole  and  separate  use 
and  benefit  all  the  moneys,  clothes,  linen,  household  goods,  or  other 
goods,  real  and  personal  estate,  chattels,  effects  of  what  nature  or 
kind  soever  vested,  contingent  or  reversionary,  which  Mrs.  Cleave 
then  had,  or  thereafter  might  have  in  her  power,  custody,  or  pos- 
session, or  which  she  should  at  any  time  thereafter  purchase,  get, 
acquire,  or  be  possessed  of,  or  which  might  be  bequeathed  or  given 
to  her  by  any  person  or  persons,  and  from  time  to  time  and  at  all 
times  to  give,  bequeath,  order,  manage,  direct,  sell,  or  dispose  of 
the  same,  or  any  of  them  in  such  manner  to  all  intents  and  pur- 
poses as  if  she  were  a  feme  sole. 

Mrs.  Cleave  naade  her  will,  dated  the  17th  of  January,  18ol, 
and  thereby  she  appointed  and  gave,  devised  and  bequeathed  all 
her  household  goods  and  furniture,  plate,  linen,  china,  trinkets, 
wearing  apparel,  and  all  the  residue  of  the  personal  estate  of 
which,  by  virtue  of  any  power  or  authority,  or  of  any  separate 
right  of  property  or  otherwise  she  was  competent  to  dispose,  unto 
and  to  the  use  of  (Jeorge  Ashley,  John  Sewell,  and  two  other 
trustees,  upon  trust  to  convert  such  parts  thereof  as  they  shodd 
think  proper  into  money,  and  to  make  such  investments  as  they 
should  think  proper,  and  to  apply  the  annual  income  for  the  main- 
tenance and  education,  or  otherwise  for  the  benefit  of  the 

•  935    plaintiff  •  Sarah  Margatet  Silvester  Sewell  during  her  mi- 

nority, and  to  accumulate  the  unapplied  income,  if  any,  and 
after  she  should  attain  the  age  of  twenty-one  years,  upon  trust  to 
convey  and  transfer  all  the  same  property  to  her  heirs,  executors, 
administrators,  and  assigns  absolutety,  and  the  testatrix  directed 
that  the  receipts  of  her  trustees  should  be  suflicient  discharges, 
and  appointed  the  above-mentioned  trustees  her  executors. 
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The  testatrix  died  in  April,  1851,  and  in  May,  1851,  adminiBtra- 
tion  with  tlie  will  annexed  was  granted  to  George  Ashley  and  John 
Sewell,  limited  to  the  right,  title,  and  interest  of  the  deceased  in 
and  to  all  such  personal  estate  and  effects  as  she  hy  virtue  of  the 
settlenient  and  separation  deed  had  a  right  to  appoint  and  dispose 
of  and  had  in  and  by  her  said  will  appointed  and  disposed  of  ac- 
cordingly, but  no  further  or  otherwise.  The  plaintiff  by  a  next 
friend  caused  a  summons  to  be  served  upon  the  executors,  on  which 
application  was  made  for  the  usual  order  for  the  administration  of 
the  testatrix's  estate. 

Mr.  W.  M.  James  and  Mr.  Kinglake^  for  the  plaintiff,  contended 
that  the  case  was  within  the  45th  section  of  the  Act.  They  referred 
to  Goodere  v.  Lloyd^  (a)  and  Sugden  on  Powers,  Vol.  I.  p.  536. 

Mr.  Roundell  Palmer  and  Mr.  Prendergast^  for  the  defendant. — 
If  this  proceeding  is  not  regular  and  within  the  jurisdiction  of  the 
Court,  the  order  made  upon  it  will  not  be  a  good  discharge  to  the 
trustees.  It  cannot  be  said  that  this  is  an  ordinary  administration 
suit  within  the  meaning  of  the  order.  It  is  really  a  suit  to 
carry  into  *  effect  a  part  of  the  trusts  of  the  deeds  creating  the  *  936f 
powers.  Such  suits  have  not  been  dealt  with  nor  considered 
to  fall  within  the  same  rules  as  administration  suits.  (V)  This 
Court  does  not  act  upon  the  production  of  the  probate  of  a  will 
made  in  the  exercise  of  a  power.  Rich  v.  Cockell^  (c)  Lidgard  v. 
Garland,  (d)  Vice-Chancellor  Kindersley  has  in  a  recent  case 
decided  that  the  Act  does  not  apply  to  a  testamentary  appointment 
of  a  n[iarried  woman.  Re  Whitens  Estate,  (e)  At  all  events,  no 
order  could  be  made  in  the  absence  of  the  htisband. 

The  Lord  Justice  Knight  Brucp.  —  In  this  case  an  infant 
legatee  is  by  her  next  friend  seeking  in  a  compendious  and  inex- 
pensive mode  that  which  beyond  all  possibility  of  question  she  has 
a  right  to  seek  and  obtain  by  a  longer  and  more  expensive  mode 
of  proceeding  in  this  Court,  and  it  would  therefore  be  a  matter  of 
great  regret  if  the  convenient  and  useful  enactment  which  she 

(a)  3  Sim.  538. 

(6)  See  Court  v.  Jeffery,  1  Si.  &  St.  106 ;  and  see  Musters  t.  Wright,  2  De 
G.  &  Sm.  777. 

(c)  9  Ves.  876.  {d)  1  Curtiee,  286.  («)  Not  reported. 
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miglit  thereafter  come  into  his  possesBion  by  inheritaoce  from  his 
late  father,  to  hold  the  same  UDto  the  said  Robert  Galrerley 
Bewicke  and  Jamee  Hall  and  the  surrivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  the  survivor  of  them,  for  the 
term  of  600  years,  to  commence  from  the  day  next  before  the  day 
of  bis  decease,  without  impeachment  of  waste,  upon  tlie  trusts  and 
subject  to  the  seyeral  nses  thereinafter  declared  concerning  the 
same ;  and,  &om  and  after  the  expiration  or  sooner  determination 
of  the  said  term  of  500  years,  and  in  the  mean  time  sub- 
ject 'thereto  and  to  the  trusts  thereof,  he  gave,  devised,  *d88 
and  bequeathed  all  and  singular  the  said  tmst  estate  and 
premises,  upon  and  for  such  and  the  like  uses  as  wera  thereinafter 
mentioned,  expressed,  and  declared  in  regard  to  the  same ;  and  he 
directed  tmd  declared  that  his  said  trustees  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should  stand  and  be  possessed  of  and  entitled  to  all  his  said 
freehold  and  copyhold  lands,  tenements,  hereditaments,  and  prem- 
ises situate  in  the  said  county  of  Durham,  which  had  or  might 
come  to  him  by  inheritance  from  hia  late  father  as  aforesaid,  for 
and  during  the  said  term  of  600  years,  or  until  the  trusts  concem- 
mg  the  same  should  be  fully  complete  and  ended,  upon  trust  in 
case  bis  personal  estate  should  be  found  insufiScient  for  the  pay- 
ment of  his  debts,  funeral  and  testamentary  expenses,  and  the 
payment  of  an  annuity  of  8000/.,  which  the  testator  gave  to  the 
plaintiff,  his  wife,  and  of  the  following  legacies,  viz.  15,0001.  each 
to  his  two  daughters,  20,000^  to  his  son  Glennell  Wilkinson,  and 
also  of  an  annuity  of  200/.  which  he  gave  to  James  Hall,  and  of 
legacies  of  500/.  each  to  his  trustees,  the  trustees  or  trustee  for 
the  time  being  of  the  will  should,  by  and  out  of  the  rents,  issues, 
and  profits,  and  by  sale  or  mortgage  of  a  sufiScient  and  competent 
part  or  parts  of  the  said  trust  premises  for  all  or  any  part  of  the 
Bud  term,  or  by  any  other  lawful  and  reasonable  ways  and  means 
whatsoever,  raise  and  levy  a  sufficient  sum  or  sums  of  money  (for 
which  the  testator's  personal  estate  should  be  so  deficient),  and 
therewith  and  thereout  pay  or  cause  to  be  paid  all  his  just  and 
lawful  debts,  funeral  and  testamentary  expenses,  and  the  annuity 
to  hia  said  wife,  the  legacies  to  his  said  two  daughters  and  to  his 
said  son  Glennell  Wilkinson,  the  annuity  to  the  said  James  Hall, 
and  the  legacies  to  bis  said  trustees  respectively  thereinbe- 
fore given  and  bequeathed,  *  and  the  costs  and  charges  of   *  9S9 
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proving  and  executing  his  said  will,  and  upon  trust,  by  all  or 
any  of  the  ways  and  means  aforesaid,  to  levy,  raise,  and  apply 
such  sum  and  sums  of  money  as  should  from  time  to  time,  tn  their 
or  his  discretion,  be  necessary  for  the  maintenance  and  education 
(suitably  to  their  expectant  fortunes)  of  the  testator's  son,  the 
defendant  Anthony  Wilkinson,  his  said  daughters,  the  defendants 
Mary  Ann  Wilkinson  and  Emily  Spearman  Wilkinson,  and  his 
said  son  the  defendant  Cleimell  Wilkinson,  until,  as  regarded  the 
defendant  Anthony  Wilkinson,  he  should  go  to  the  nniversity,  and 
as  regarded  all  the  other  children,  until  they  should  severally  and 
respectively,  as  to  sons,  attain  their  ages  of  twenty-one  yeara,  and, 
as  to  daughters,  attain  the  said  age  of  twenty-one  years  or  day  of 
marriage,  whichever  should  first  happen  after  the  testator's  decease, 
it  being  his  express  will  and  meaning  that  none  other  of  his  free- 
hold and  copyhold  estates  than  such  as  had  or  might  come  to  him 
by  inheritance  from  his  late  father,  and  were  situate  in  the  said 
county  of  Durham,  should  be  liable  to  or  chained  or  chargeable 
with  any  of  the  trusts  thereinbefore  expressed  and  declared  in 
regard  to  the  said  term  of  500  years ;  and,  in  case  the  whole  of 
the  said  rents  and  profits  and  the  moneys  thereinbefore  directed  to 
be  raised  should  not  be  paid  or  applied  in,  for,  or  towards  the 
trusts  thereinbefore  declared  of  and  concerning  the  same,  then  he 
directed  that  the  surplus  thereof  should  fall  into  and  fiu-m  part  of 
the  residue  of  his  personal  estate  and  effects,  and  be  subject  to  the 
disposition  thereinafter  contained  in  respect  thereof. 

The  testator  died  in  October,  1851,  and  his  personal  estate  not 
specifically  bequeathed,  after  paying  thereout  his  funeral  and  testa- 
mentary elpenses  and  debts,  a  legacy  of  300^  bequeathed 
*  940  to  the  plaintifi',  his  widow,  *  and  the  legacies  of  5002.  each 
bequeathed  to  the  defendante,  the  executors  of  the  said  will, 
which  had  been  paid,  amounted  to  about  1500^  ;  and  none  of  the 
other  legacies  bequeathed  by  the  testator  had  been  paid  or  provided 
for. 

The  testator,  at  the  date  of  his  will  and  at  his  death,  was 
the  absolute  owner  of  various  estates  situate  in  different  parts 
of  the  county  of  Durham,  and  also  of  an  estate  called  Clenuell, 
in  the  county  of  Northumberland,  and  of  no  other  fireehold  or 
copyhold  estato. 

The  testator's  estates  in  the  county  of  Durham  consisted  of 
estates  called  and  known  by  the  respective  names  of;  Ist,  "Tbe 
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Castle  Eden  estates ; "  2d,  <^  the  Wilkinson  family  estates ; "  Sd, 
^'  the  Spearman  estates ; "  and,  4th,  of  other  estates  called  in  tiie 
special  case  for  distinction  ^^the  purchased  estates;"  and  such 
several  estates  were  respectively  acquired  by  the  testator  in  manner 
hereinafter  appearing :  -^ 

1st.  As  to  the  Castle  Eden  estates.  These  estates,  which  were 
freehold,  situate  in  several  townships  and  places  in  the  eastern 
part  of  the  county  of  Durham,  and  particularly  described  in  the 
indentures  of  lease  and  release  next  hereinafter  mentioned,  formed 
a  portion  of  the  family  estates  in  the  county  of  Durham,  which 
Thomas  Wilkinson,  the  testator's  father,  became  absolutely  entitled 
to  in  fee-simple  in  possession  in  the  year  1775,  but  were  detached 
from  the  rest  of  such  family  estates.  By  indentures  of  lease  and 
release,  bearing  date  respectively  the  20th  and  21st  days  of  Janu* 
ary,  1819,  made  betipeen  the*  said  Thomas  Wilkinson,  of  the  one 
part,  and  the  testator,  therein  described  as  the  eldest  son  and 
heir-apparent  of  the  said  Thomas  Wilkinson,  of  the  other 
*  part,  Thomas  Wilkinson,  in  consideration  of  the  natural  *  941 
love  and  affection  which  he  had  and  bore  for  and  towards 
the  testator,  and  for  making  such  provision  for  him  as  thereinafter 
mentioned,  conveyed  the  said  ^^  Castle  Eden  estates  "  unto  and  to 
the  use  of  the  testator,  his  heirs  and  assigns  for  ever ;  and  imme- 
diately thereupon  the  testator,  who  had  long  previously  attained 
his  age  of  twenty-one  years,  entered  into  the  possession  or  receipt 
of  the  rents  and  profits  of  the  said  ^'  Castle  Eden  estates,"  and  he 
continued  in  such  possession  or  receipt  thenceforth  until  the  time 
of  his  death. 

2d.  As  to  the  Wilkinson  family  estates.  These  estates,  a  small 
portion  of  which  was  copyhold,  together  with  some  other  heredita- 
ments which  were  sold  by  the  said  Thomas  Wilkinson,  the  tes- 
tator's father,  in  his  lifetime  formed  the  remainder  of  the  family 
estates  in  the  county  of  Durham,  to  which  Thomas  Wilkinson 
became  entitled  in  feensimple,  in  possession,  in  the  year  1775. 
Thomas  Wilkinson  continued  absolutely  entitled  to  these  estates 
down  to  the  time  of  his  death,  and  by  his  will  bearing  date  the 
18th  of  December,  1824,  duly  executed  and  attested  for  devising 
freehold  estates,  after  charging  all  his  real  estate  as  well  as  so 
much  of  his  personal  estate  as  might  not  be  specifically  bequeathed 
by  him  with  the  payment  of  his  funeral  and  testamentary  expenses, 
debts,  and  the  legacies  thereby  bequeathed,  he  devised  and  be- 
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queathed  all  his  real  and  personal  estate  nnto  the  testator  therein 

described  as  his  eldest  son  and  heir-apparent  for  his  own  proper 

use  and  benefit,  and  appointed  the  testator  his  sole  executor. 

The  testator,  immediately  upon  the  death  of  his  father,  entered 

into  the  possession  or  the  receipt  of  the  rent«  and  profits  of 

*  942   the  Wilkinson  family  estates,  and  *  continued  in  such  pos* 

session  or  receipt  until  his  own  death,  except  as  to  some 
small  portions  of  those  estates  which  he  sold ;  and  he  also,  shordy 
after  his  father's  death,  duly  proved  his  will  in  the  proper  Eccle- 
siastical Court,  and  soon  afterwards  paid  all  his  father's  funeral 
and  testamentary  expenses,  debts,  and  legacies. 

8d.  Ab  to  the  Spearman  estates,  a  small  portion  of  which  was 
copyhold^  and  the  rest  freehold,  Thomas  Wilkinson  was,  and  at 
his  death  continued  to  be,  entitled  to  the  reversion  in  fee-simple 
of  four-fifth  parts  thereof  subject  to  an  estate  for  life  in  his  wife, 
if  she  survived  him.  To  the  other  one-fifth  share  the  testator  had 
become  entitled  under  a  settlement  of  the  8d  of  December,  1781, 
as  one  of  the  children  of  Thomas  Wilkinson  and  Hannah  Elizabeth 
his  wife.  Upon  the  death  of  Thomas  Wilkinson,  Hannah  Eliza- 
beth Wilkinson  became  tenant  for  life  under  that  settlement,  and 
on  her  death,  in  the  year  1831,  the  testator  became  absolutely 
entitled  in  possession  to  the  entirety  of  the  Spearman  estate  as  to 
one-fifth  part  thereof  in  his  own  right,  as  one  of  such  children  as 
aforesaid,  and  as  to  the  remaining  four-fifth  parts  thereof,  either 
under  or  by  virtue  of  the  will  of  Thomas  Wilkinson  his  father,  or 
as  his  heir-at-law;  and  he  accordingly,  upon  the  death  of  his 
mother,  entered  into  the  possession  or  the  receipt  of  the  rents  and 
profits  of  all  the  Spearman  estates,  and  continued  in  such  pos- 
session or  receipt  until  his  death. 

4th.  As  to  the  purchased  estates.  These  were  all  freehold,  and 
consisted  of  property  bought  by  the  testator  from  different  vendors 
as  detailed  in  the  special  case. 

The  testator  entered  into  the  possession  or  receipt  of  the 

*  943  *  rents  and  profits  of  the  said  purchased  estates  from  the 

respective  dates  of  the  aforesaid  conveyances  thereof  re- 
spectively to  him,  and  continued  in  such  possession  or  receipt 
until  Ids  death. 

No  freehold  or  copyhold  lands,  tenements,  hereditaments,  or 
premises,  situate  in  the  county  of  Durham,  other  than  and  except 
as  hereinbefore  appears,  came  into  the  testator's  possession  by 
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inheritance  from  his  father  either  before  or  subsequently  to  the 
date  of  his  said  will. 

The  special  case  ^set  forth  a  summary  of  the  net  annual  value 
of  all  the  testator's  estates  at  the  date  of  his  will,  showing  the 
net  annual  value  of  the  Castle  Eden  estates,  on  the  18th  of  March, 
1849,  to  have  been  8504/.,  and  that  of  the  Wilkinson  family 
estates  2101Z. 

The  following  was  the  principal  question  for  the  opinion  of  the 
Court :  — 

Whether  by  the  true  construction  of  the  will  of  the  testator 
Anthony  Wilkinson  all  or  any  and  which  of  his  aforesaid  freehold 
and  copyhold  estates  in  the  county  of  Durham,  hereinbefore 
respectively  called  ^^  the  Castle  Eden  estates,"  ^^  the  Wilkinson 
family  estates,"  ^^  the  Spearman  estates,"  and  ^'  the  purchased  es- 
tates," or  any  and  which  of  the  said  undivided  fifth  parts  or  shares 
of  the  said  Spearman  estates,  are  or  is  comprised  in  the  said  term 
of  500  years  created  by  the  said  will  or  subject  to  the  aforesaid 
trusts  thereof. 

Mr.  Malins  and  Mr.  ToUerj  for  the  widow.  — In  Th'ent  v. 
Eannin^j  (a)  Mr.  Justice  Lawrence  founded  *  his  judgment  *  944 
partly  on  the  groimd  that  the  testator  in  that  case  might 
have  used  the  word  '^  inheritance  "  in  a  diflferent  sense  from  that 
which  it  had  in  strict  legal  construction.  So  in  the  present  case  it 
is  extremely  unlikely  that  the  testator  should  have  been  aware 
that  the  estates  devised  to  him  by  his  father  had,  strictly  speaking, 
come  to  him  by  inheritance.  He  must  be  taken  to  have  meant  to 
include  all  the  property  which  he  had  derived  from  his  father,  as 
appears  clearly  from  the  value  of  the  estates  and  the  amount  of 
the  charges,  circumstances  which  have  been  held  entitled  to  weight 
even  to  the  extent  of  altering  a  word,  although  it  involved  no 
contradiction  nor  repugnancy  to  the  rest  of  the  will.  Sort  v. 
!ZWJfc.(6) 

Mr.  Molt  and  Mr.  Burdan,  for  the  oldest  son  of  the  testator, 
contended  that  there  being  a^  subject  accurately  answering  the 
description,  it  could  not  be  applied  to  any  other ;  that  had  the 
personalty  been  sufficient  to  answer  the  charges,  no  question  would 

(a)  7  East,  97.  (&)  2  De  G.,  M.  &  G.  800. 
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bave  been  rftised,  and  that  the  valae  of  the  personalty  could  not 
determine  the  construction. 

The  following  authorities  were  also  referred  to  :  Doe  v.  Eiule- 
woody  (a)  Doe  v.  Bell,  (6)  Jonea  v.  Tueker,  (c)  EoAe  y.  fiiotat- 
man,  (d)  Napier  v.  Napier,  (e)  Bwtle  v.  ScariBbrick.  ((/) 

Mr.  Wi^ram  and  Mr.  Saam  appeared  for  other  parties. 

Mr.  Malint  vas  heard  in  reply. 

*94d  *The  Lord  Justice  Knight  Bbuce.  —  The  testator  in 
this  case  vas  entitled  to  real  estates,  which  may  be  conud- 
ered  as  divided  into  three  portiouB  ;  one  be  acquired  by  pmtibase 
in  the  popular  sense  of  that  expression;  another  vas  deytaed  to 
him  by  bis  father's  will,  hut  as  the  law  then  stood,  he,  being  his 
father's  beir-atrkw,  took  this  by  descent ;  the  third  portion  his 
father  bad  given  to  him  by  deed  of  gift  in  the  father's  lifetime 
several  years  before  the  date  of  the  will.  The  father  surviTcd  for 
many  years  the  execution  of  that  deed  of  gift,  and  under  it  the 
testator  entered  into  poHsessioa  in  bis  father's  lifetime.  Having 
property  of  these  three  different  kinds,  the  testator  devised  by  this 
description  "  all  and  singular  my  freehold  and  copyhold  lands, 
tenements,  hereditaments,  and  premises,  situate  in  the  county  of 
Durham,  which  have  or  may  hereafter  come  into  my  posseesion 
by  inheritance  from  my  late  father,"  or,  as  he  expressed  himself 
in  another  part  of  the  will,  "  may  come  to  me  by  inheritance  from 
my  late  &ther."  The  question  is,  whether  the  language  used  can 
be  held  to  include  the  estates  acquired  by  the  testator  under  the 
deed  of  gift,  into  possession  of  which  be  entered  in  his  father's 
lifetime.  I  am  of  opinion  that  the  words  cannot  with  proprietf 
be  so  construed,  whatever  may  have  been  in  the  testator's  mind 
Then  he  so  expressed  himself  or  consented  to  the  use  of  the  lan- 
guage employed.  It  is  immaterial  to  consider  whether  the  word 
"  inheritance "  ought  to  be  read  as  a  word  of  art ;  it  being 
impossible  to  say  that,  the  testator  having  had  property  which  he 
acquired  firom  his  father  by  descent  or  by  will,  the  expressions 

(a)  15  Jur.  272.  (d)  6  Madd.  190. 

(6)  8  T.  R.  679.  (e)  1  Sim.  28. 

(c)  2  Mm.  fiSS.  (s)  1  H.  L.  Cas.  167. 
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are  applicable  to  property  taken  by  gift  id  his  father's  lifetime, 
into  the  poseeesioD  of  which  he  eotered  during  his  father's  life. 
Nothing  could  warrant  such  a  construction,  but  the  impos- 
sibility of  finding  any  other  •  subject  to  which  the  words  *  946 
could  be  applied.  There  is  a  subject  to  which  the  term  can 
with  correctness  be  applied,  and  therefore  the  Castle  Eden  estates 
cannot  be  inclnded  in  the  trusts  of  the  600  years  term. 

The  Lord  Justice  Tdbneb.  —  The  testator  has  devised  thus: 
[His  Lordship  read  the  words.]  The  question  is,  whether,  there 
being  property  which  was  strictly  according  to  law  taken  by  in- 
heritance, any  other  proper^  than  that  so  taken  can  be  held  to 
be  inclnded  in  the  devise. 

It  is  a  rule  of  law  perfectly  well  established,  that  technical  words 
must  be  construed  according  to  their  technical  import,  unless  it 
can  be  shown  by  the  context  that  another  meaning  was  intended 
to  be  put  upon  them.  It  is  also  a  rule,  that  where  there  is  prop- 
erty answering  the  description,  the  context  of  the  will  must  be 
▼ery  clear  to  show  that  other  property  was  intended  to  pass  than 
that  which  answers  the  description.  This  latter  question  was 
much  discussed  in  the  House  of  Lords  in  the  case  of  Lord  Camoyt 
V.  Blundell.  (a)  In  that  case  the  House  of  Lords  held  that  a 
person  not  accurately  described  in  the  will  was  nevertheless  en- 
titled under  it;  but  it  went  upon  this  ground,  that  the  description 
in  the  will  was  not  properly  applicable  to  any  person.  It  was 
assumed  that  if  there  had  been  a  person  strictly  answering  the 
description,  it  would  not  have  been  competent  to  Uie  house  to 
have  applied  t^e  clause  to  another  person,  who  did  not  answer 
the  description.  Looking  at  the  context  of  this  will  I  see  noth- 
ing which  can  authorize  the  Court  either  to  alter  the  technical 
import  of  the  words  or  to  extend  the  devise  beyond  the 
*  description.  Mr.  Burdon  has  properly  argued  that,  if  •  947 
the  testator's  personal  estate  had  been  sufficient  to  pay  the 
chaises  which  tlie  testator  has  made  upon  it,  it  could  not  have 
been  contended  that  the  Court  could  have  altered  the  will.  There 
being  property  correctly  answering  the  description,  it  is  not  com- 
petent to  the  Court  to  apply  it  to  other  property,  there  being 
nothing  to  show  that  the  testator  so  intended. 

(a)  IH.  ofL.  778. 
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1868.    U«rchl6.    . 

A  teit&tor  g&ve  Us  leaiduary  f 
her  life,  and  to  accumulate  1 
after  A.'>  death,  and  then 
many  ehares  ai  Uiere  should 
bBTe  lived  to  attain  twen^-' 
that  age,  who  should  have  I 
the  children  of  A.  and  B.  tli 
their  respective  executors,  i 
iame  of  each  child  iifao  shoi 
Stld,  that  the  word  "  living 
but  to  that  of  the  testator's 
one,  took  a  Tested  interest  i 

This  case  came  on  by 
Lordships  on  further  din 
turned  upon  the  construe 
19th  of  July,  1880,  where 
estates  as  foUowe :  — 

"  Upon  trust  by  and  o 
annual  produce  to  arise 
Prescott,  widow  of  my 
aforesaid,  surgeon,  one  ai 
and  during  the  term  of  h 

payments  in  each 
*  948    mence  and  *  be  n 

months  next  after 
and  leasehold  estates  sfaal 
further  trust  by  and  out  of 
to  aiise  ae  aforesaid  from 
leasehold,  and  personal  e 
Eidd,  widow  of  my  late  i 
said,  one  annuity  or  clea: 
term  of  her  natural  life,  b 
year,  the  first  payment  ti 
at  the  end  of  six  calenda 
my  said  real,  copyhold,  ai 
sold  or  not ;  and  upon  fur 
[736] 


sums  aforesaid,  to  put  and  place  out  at  interest  as  aforesaid  any 
surplus  that  shall  remain  of  tlie  interest,,  dividends,  and  annual 
proceeds,  in  order  to  accumulate ;  and  from  and  after  the  expira- 
tion of  six  calendar  months  from  the  death  and  decease  of  the  said 
Elizabeth  Kidd,  upon  trust  to  pay  to  such  of  her  children  as  shall 
then  have  attained  the  respective  ages  of  twenty-one  years  the  sum 
of  500^.  each,  and  to  retain  the  like  sum  of  500/.  for  each  and  every 
of  her  children  who  shall  not  then  have  attained  that  age,  and  to 
place  out  the  same  upon  the  like  securities  as  aforesaid,  until  their 
respective  attainments  thereto,  and  then  to  pay  the  same  to  him 
or  her  respectively  ;  and  from  and  after  the  death  and  decease  of 
the  said  Mary  otherwise  Maria  Kidd,  upon  trust  to  pay  each  of  the 
children  of  Thomas  Kidd  and  Elizabeth  the  sum  of  500/.  within 
six  calendar  months  next  after  her  decease,  and  upon  the  youngest 
child  of  the  said  Elizabeth  Kidd  of  Prescott,  attaining  the  said  age 
of  twenty-one  years,  or  in  case  of  its  death  prior  to  that  age  then 
tlie  next  youngest  child  attaining  the  said  age  of  twenty-one 
years  and  so  on  upwards  with  respect  to  her  children,  "it  •  949 
being  my  intention  "that  the  division  hereinafter  mentioned 
is  to  take  place  when  the  last  youngest  child  of  the  said  Elizabeth 
Kidd  shall  have  attained  that  age,  provided  the  said  Elizabeth  Kidd 
shall  he  then  dead,  but  not  otherwise,  it  being  my  intention  that  the 
division  shall  not  be  made  until  six  calendar  months  next  after  the 
decease  of  the  said  Elizabeth  Kidd,  upon  trust  to  divide  the  then 
residue  and  accumulations  into  as  many  shares  as  there  shall  be 
children  living  of  the  said  Elizabeth  Kidd  and  Mary  otherwise 
Maria  Kidd  that  shall  have  lived  to  attain  that  age,  or  in  case  of 
any  of  them  being  dead  under  that  age  shall  have  left  behind  him 
or  her  lawful  issue,  and  pay  and  apply  one  such  equal  share  thereof 
to  each  of  the  children  of  the  said  Elizabeth  Kidd  and  Mary  other- 
wise Maria  Kidd  that  shall  have  lived  to  attain  that  age,  and  to 
their  respective  executors,  administrators,  and  assigns,  and  one 
other  such  equal  share  thereof  unto  the  issue  of  each  such  child 
that  shall  have  died  under  that  age  leaving  lawful  issue." 

The  testator  died  on  the  4th  of  March,  1835,  and  the  will  and 
three  codicUs  not  affecting  the  above  trusts  were  duly  proved  by 
John  North  fmd  Ambrose  Lace,  the  executors,  (a) 

(a)  The  case  u  reported  on  otlier  points  in  14  Sim.  463,  and  2  Phil.  91. 
vol..  m.  47  [  737  ] 


Maria  Kidd  died  in  the  lifetime  of  the  testator,  on  the  IStb  of 
July,  1834,  having  had  two  children  only,  who  were  living  at  the 
death  of  the  testator;  viz.,  Thomas  Kidd,  since  deceased,  and 
Elizabeth  Kidd.  EUzabeth  Kidd  was  atiU  living,  and  had  had 
five  children ;  viz.,  James  Kidd  and  William  Turner  Kidd,  both 
since  deceased,  and  Edward  Taylor  Kidd,  Anne  Atherton, 
*  950  and  *  Alice  Beal,  all  of  whom  were  living  at  the  death 
of  the  testator  John  Kidd,  and  had  respectively  attained 
the  age  of  twenty-one  years. 

The  question  was,  whether  the  children  took  vested  interesta 
before  the  death  of  Elizabeth  Eidd. 

Mr.  RoU  and  Mr.  Jollige  were  for  the  plaintifEs.  Mr.  FoUttt, 
Mr.  W.  M.  Jamet,  Mr.  Qiffard,  and  Mr,  Eddis,  for  the  defendants. 

Judgment  reserved. 

-April  21. 
The  Lobd  Justice  Kmigbt  Bbuci:-. — ^In  this  case,  as  I  onder- 
stand  the  facts,  all  the  children  of  Elizabeth  Kidd,  the  auunitant 
of  100/.  per  annum,  who  were  living  when  the  testator  made  his 


of 
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of  the  nameB,  ages,  and  number  of  those  children  the  testator  was 
[H-obably  ancertain),  and  t«  benefit  not  any  child  that  Uary 
(otherwise  Uaria)  Kidd,  the  annuitant  of  50/.  per  annum,  might 
have  after  the  ■will,  but  such  children  only  of  tiiat  lady  as  were 
of  her  deceased  husband,  the  testator's  relative,  Thomas  Kidd  of 
Liverpool.  Nor  can  the  testator  be  supposed  to  bare  intended 
Hiat  the  share  of  a  child,  dying  f^ter  mtgority,  leaving  issue,  should 
be  lost  to  that  child  and  his  issue  in  favour  of  other  children,  when 
that  was  not  to  be  the  case  with  the  share  of  a  child  dpug  in 
minority  leaving  isaoe. 

The  rules  of  grammar  and  idiom  seem  also  to  require  that 
"  living  "  should  be  understood  as  "  now  living,"  for  the  will  saya 
"  children  living  of  the  said  Elizabeth  Kidd  and  Mary  otherwise 
Maria  Kidd,  tliat  shall  have  lived  to  attain  that  age,  or  in  case  any 
of  them  being  dead  under  that  age  shall  have  left  behind  him  or 
her  lawful  issue."  The  description  of  "  living  "  being  expressly 
ascribed  to  a  child  not  living,  unless  the  word  "  living  "  be  read  as 
meaniog  "  now  alive." 

The  testator  might  perhaps  have  expressed  himself  more  neatly 
and  clearly.  But  I  am  satisfied  that  we  are  fulfilling  his  intention 
by  holding  the  vesting  of  all  the  shares  (including  that  of  the 
dead  child)  to  have  taken  place  (in  the  eveuts  that  have  happened) 
finally  and  absolutely. 

Thb  Lord  Jcsticb  Tdbneb.  — ■  This  is  a  question  of  some 
difficulty  upon  the  construction  *  of  a  will.    John  Kidd,    *  952 
the  testator,  by  his  will,  after  directing  the  conversion  of 
his  real  and  personal  estate  into  money,  and  the  investment  of  the 
proceeds  by  his  trustees  on  government  or  real  securities,  has  de- 
clared the  following  trusts.     [His  Lordship  read  them.] 

The  question  is,  whether  any  shares  of  the  residue  were  vested 
in  the  children  of  Elizabeth  and  Mary  (otherwise  Maria)  Kidd, 
who  attuned  twenty-one,  and  afterwards  died  in  the  lifetime  of 
Ehzabeth,  or  whether  the  interests  of  the  children  of  Elizabeth  and 
Mary,  who  attained  twenty-ouof  were  contingent  on  their  surviving 
Elizabeth.  I  am  of  opinion  that  the  children  of  Ehzabeth  and 
Mary  who  attained  twenty-one,  and  afterwards  died  in  Elizabeth's 
lifetime,  took- vested  interests. 

The  question  seems  to  me  to  depend  mainly  upon  the  efiect  to 
be  attributed  to  the  word  "  living  "  in  the  direction  to  divide  the 
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residue  into  as  many  shareB  a^  there  should  be  children  living  of 
Elizabeth  and  Har;.  K  the  word  "  then  "  had  occurred  in  this 
clause,  and  the  direction  had  been  to  divide  into  as  many  shares 
aa  there  should  be  children  "  then  living  "  of  Elizabeth  and  Mary, 
the  terms  of  contiugeucy  in  this,  the  leading  direction  of  the  Till, 
would  have  been  so  clear  and  positive  that  the  Court  could  hardly, 
I  think,  have  been  warranted  in  departing  from  them,  or  constm- 
ing  the  diaposition  otherwiao  than  as  throughout  importing  contin- 
gency. But  the  word  "  then "  is  not  found  in  this  clause  in 
connection  with  the  word  "  living,"  and  the  question  therefore  is 
more  open  upon  the  context,  whether  the  word  "  living "  was 
intended  by  this  testator  to  import  contingency.  Looking  at  the 
context  of  this  will,  I  do  not  think  that  it  was. 

This  testator,  in  the  commencement  of  the  disposition 
•  963  •  of  his  residue,  had  been  referring  to  the  successive  young- 
est children  of  Elizabeth  dying  under  twenty-one.  And  I 
think  that  he  has  used  the  term  "  children  living,"  on  which  the 
question  of  contingency  arises,  in  contradistinction  merely  to  ihe 
diildren  so  dying,  and  that  the  word  living  is  merely  expletive. 
There  are  several  reasons  which  have  led  me  to  this  conclusion,  let. 
There  is  the  absence  of  the  word  "  then  "  in  connection  with  the 
word  "  living."  This  testator  has  shown  by  other  parts  of  his 
will  that  he  knew  the  use  of  the  word  "  then."  He  has  used  it  in 
the  gift  of  the  legacies  of  500/.  to  the  children  of  Elizabeth  who 
should  then  have  attained  twenty-one ;  and  f^^ain,  in  this  very 
clause,  provided  Elizabeth  shall  be  then  dead ;  and  yet  he  does  not 
attach  it  to  the  word  living  in  this  the  most  material  part  of  bis 
disposition.  2d.  The  word  "  living "  is  introduced  only  in  the 
direction  to  divide,  and  not  in  the  direction  to  pay,  which  is  abso- 
lute and  unqualified,  the  direction  being  to  pay  to  the  children  who 
shall  live  to  attain  twenty-one.  It  would  be  inconsistent  to  con- 
strue the  latter  direction  as  absolute,  and  the  former  as  importing 
contingency.  It  is  true  that  this  inconsistency  would  be  equally 
well  removed  by  reading  the  words  '*  who  shall  live "  to  mean 
"  who  shall  have  lived,"  but  the  Court  would  of  course  lean  to  the 
construction  which  favours  the  vesting  rather  than  to  that  which 
imports  contingency.  8d.  The  direction  ie  to  pay  to  the  children 
who  shall  live  to  attain  twenty-one,  "  their  executors,  administra- 
tors, and  assigns ;"  and,  although  these  superadded  words  might, 
in  the  event  of  Elizabeth  surviving  the  period  when  her  youngest 
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child  should  attain  twenty-one  (an  event  vhich  the  testator  has  in 
terms  referred  to  as  possible,  and  which  mast  therefore  be  so 
treated  by  the  Court),  be  well  accounted  for  by  the  period  of 
six  months,  which  in  that  event  was  to  elapse  before  the 
*  divisioD,  I  see  nothing  which,  upon  the  supposition  of  the  *  954 
disposition  being  contingent,  can  account  for  these  super- 
added words,  in  the  event  of  Elizabeth  predeceasing  the  period  of 
her  youngest  child  attaining  twenty-one.  And  lastly  the  disposi- 
tiou  is  in  favour  of  a  class  to  be  composed  of  children  attaining 
twenty-one,  and  of  the  issue  of  children  dying  under  twenty-one. 
Accordi:^  to  the  terms  of  the  disposition  the  issue  of  the  children 
would,  as  I  apprehend,  take  vested  interests  upon  the  deaths  of 
their  parents.  It  is  not  a  probable  intention  to  ascribe  to  the  tes- 
tator that  the  interests  of  some  of  the  class  should  be  vested, 
whilst  the  interests  of  others  of  the  class  were  in  contingency. 

My  opinion  therefore  is,  that  the  children  who  attained  twenty- 
one  in  the  life  of  Elizabeth,  and  have  since  died,  took  vested  in- 
terests. 


HEATH  V.  LEWIS. 

1858.    Ma]'  4.    Before  the  Lords  JusnoBS. 

A  bequest'  of  an  snnuitj'  to  an  unnuTTied  woman  (if  living  and  uninarried  at  the 
death  of  a  prior  annuitant)  for  the  tenn  of  her  natural  life,  if  she  should  bo 
long  retoain  anmamed:  Held,  to  be  a  limitation,  and  not  a  bequest  upoD  a 
condition  aubseqaent,  and  therefore  deternuDable  upon  marriage.' 

This  case  came  on  on  further  directions,  and  was  by  order  heard 
by  their  Lordships  originally.  The  question  arose  on  the  effect  of 
a  bequest  in  the  will  of  Henry  Heath,  dated  the  24th  of  Decem- 
ber, 1842. 

The  will,  aRer  directing  payment  by  the  trustees  of  (among 
other  life  annuities)  an  annuity  of  100^  per  annum  to  one  Mrs. 
Martha  Bentick,  for  her  life,  contained  the  following  further  decla- 
ration of  trust :  — 

'  See  2  JarnuD  WflU  (SdEng.  ed.),  40 ;  West  v.  Kerr,  6  Ir.  Jur.  141. 
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*  954  CABIBS  IN  CHANGBBT. 

^^  And  if  Miss  Mary  Ann  King,  the  niece  of  ilie  said 

*  955    *  Martha  Bentick,  shall  be  living  and  unmarried  at  &e 

decease  of  the  said  Martha  Bentick,  do  and  shall,  as  a  fur- 
ther mark  of  my  sense  of  the  obligation  Mrs.  Martha  Bentick  ks 
conferred  on  me  by  her  great  attention  and  care,  pay  to  the  uid 
Mary  Ann  King  the  sum  of  2Z.  10«.  per  calendar  month  (maJdng 
S0{.  a  year)  during  the  term  of  her  natural  life,  if  she  shall  so  long 
remain  sole  and  unmarried  ;  the  first  payment  thereof  to  be  made 
at  the  end  of  one  calendar  month  aiter  the  decease  of  the  said 
Martha  Bentick/' 

The  testator  died  on  the  28th  of  Augnst,  1848.  Mary  Ann  King 
survived  Martha  Bentick,  and  afterwards,  on  the  4th  of  November, 
1848,  married  a  Mr.  Turnbull.  The  question  was,  wh^er  the 
annuity  had  determined. 

Mr.  Ohandless  and  Mr,  GcUdecottj  for  the  plaintiff. 

Mr.  Ghreene^  for  Mr,  and  Mrs.  Turnbull. — This  is  a  bequest 
upon  a  condition  subsequent,  which,  being  against  public  policy,  is 
inoperative.  If  the  bequest  had  been  to  the  annuitant  for  her  life, 
if  she  should  not  marry,  or  if  she  should  continue  unmarried,  it 
would  be  clearly  one  subject  to  a  condition  subsequent,  the  word 
"  if"  implying  a  condition.  Marples  v.  Bairibridge^  (a)  B^hm 
V.  Cohh.  (6)  If  so,  can  the  introduction  of  the  words  "  so  long," 
which  add  nothing  to  the  meaning,  have  the  effect  of  changing  the 
conditional  bequest  into  a  limitation  ?  Sir  James  Wigbam  has,  in 
Marley  v.  Bennoldsan,  (<?)  pointed  out  the  difference  between  the 
civil  law  and  our  own  on  this  subject,  and  he  there  refers  to  Lord 
Thurlow's  judgment  in  Scott  v,  Tt/ler.  (d)    The  residuary 

*  956    legatees  must  satisfy  the  *  Oourt  that  a  gift  to  a  person  for 

life,  if  she  so  long  remains  single,  is  the  same  as  a  gift 
during  such  time  as  she  shall  remain  single ;  whereas  the  distino- 
tion  between  the  effect  of  these  two  forms  of  expression  is  well 
settled  and  established.  In  Lloyd  v.  LUyd^  (« )  Lord  CRANWOirrH 
adverts  to  the  distinction  between  the  efiect  of  such  a  form  of  gift 
when  applied  to  an  unmarried  person  and  when  applied  to  the  tes- 

(a)  1  Madd.  690.  (d)  2  Dick.  712. 

(6)  9  Sim.  615;  5  M.  &  C.  145.  (e)  2  Sim.  N.  S.  263. 

(c)  2  Hare,  570. 
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taior's  widow.  Webb  v.  Chrace  (a)  is  distinguishable  from  such 
cases  as  the  present,  by  the  particular  frame  of  the  covenant  in 
that  case.  [He  also  referred  to  Hx  parte  Dickson,  (6)  Wren  y. 
Bradley,  (e)] 

JiSr.  Mmsley  and  Mr.  Yaunge  were  for  the  trustees. 

The  Lord  Justice  Enioht  Bruce.  —  It  must  be  agreed  on  all 
hands  that  it  is,  by  the  English  law,  competent  for  a  man  to  give 
to  a  single  woman  an  annuity  until  she  shall  die  or  be  married, 
whichever  of  these  two  events  shall  first  happen.  All  men  agree 
that  if  such  a  legatee  shall  marry,  the  annuity  will  thereupon 
cease.  But  this  proposition  has  been  advanced,  —  a  proposition 
which,  if  true  (and  I  do  not  deny  its  trutl)),  is  perhaps  not  credita- 
ble to  the  English  law,  —  that  if  a  man  give  an  annuity  to  a  woman 
who  has  never  married  for  life,  and  afterwards  declare  that,  if  she 
shall  marry,  the  annuity  shall  be  forfeited,  the  condition  is  void, 
and  she  may  yet  marry  as  often  as  she  will,  and  retain  her  annuity. 
Such  is  the  state  of  our  English  law  on  this  subject  said,  and  per- 
haps truly,  to  be  ;  and  the  question  argued  before  ns  has  been,  to 
which  of  these  two  classes  the  gift  in  this  will  belongs,  being  a 
gift  of  an  annuity  to  a  single  lady  '^  during  the  term  of  her 
natural  *  life,  if  she  shall  so  long  remain  unmarried,"  tliis  *  957 
language  being  the  technical  and  proper  language  of  limitsr 
tion  as  distinguished  from  condition,  long  known  to  the  English 
law  and  familiar  to  us  all.  Both  upon  precedent  and  reason,  upon 
principle  and  authority,  I  am  of  opinion  that  this  is  a  limitation  as 
distinguished  from  a  condition,  and  that  the  annuity  ceased  when 
the  lady  married. 

The  Lord  Justice  Turner. — This  testator  has  given  to  a  lega- 
tee ^^  an  annuity  of  80Z.  during  the  term  of  her  natural  life,  if  she 
shall  so  long  remain  uni^^arried."  There  are  two  constructions 
which  may  be  put  upon  these  words  :  it  may  either  be  a  gift  to  her 
for  life,  defeated  by  a  condition,  or  it  may  be  a  gift  to  her  so  long 
as  she  remains  unmarried,  that  is,  for  life,  if  she  be  so  long  un- 
married ;  and  the  question,  therefore,  is  purely  one  of  intention, 
in  which  of  the  two  senses  the  words  were  used.    Upon  that  ques- 

(a)  2  Ph.  701.  (5)  1  Sim.  N.  S.  48.  (e)  2  De  G.  &  8.  49. 
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tion  I  think  there  can  be  no  doubt  upon  this  will,  because  there  is 
a  complete  expression  of  the  testator's  intention  at  the  beginning 
of  the  gift,  where  he  says,  "  If  Miss  Mary  Ann  King  shall  be  liv- 
ing and  unmarried  at  the  decease  of  the  said  Martha  Bentick." 
It  is,  therefore,  clear  that  the  annuitant  was  not  intended  to  take 
unless  she  was  unmarried  at  the  death  of  Martha  Bentick.  There 
must  be  a  declaration  tliat  the  annuity  has  ceased. 


♦958  ♦IVISON  V.  GASSIOT.i 

1858.    May  6.    Before  the  Lords  Justices. 

Under  an  assignment  to  creditors  by  a  debtor  of  all  his  stock  in  trade,  book  and 
other  debts,  goods,  securities,  chattels,  and  e£Pect8  whatsoever,  except  the 
wearing  apparel  of  himself  and  his  family :  Held,  that  a  contingent  interest  in 
the  residuary  estate  of  a  testator  (to  which  the  debtor  was  entitled  in  the 
event  of  his  sister  dying  without  a  child)  passed. 

Pope  V.  WhUcombCy  8  Russ.  124,  observed  upon. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the  Bolls 
of  a  motion  for  payment  into  Oourt  of  a  sum  of  98Z.  168.  lOd. 
consols,  and  for  an  injunction. 

By  a  composition  deed,  dated  the  8th  of  July,  1831,  and  made 
between  John  Park  of  the  first  part,  Charles  Moore  and  Edward 
Bawlings  of  the  second  part,  and  the  several  persons  whose  names 
were  thereunto  subscribed,  and  seals  affixed,  creditors  of  John 
Park,  of  the  third  part,  it  was  witnessed,  that  in  consideration  of 
the  release  thereinafter  contained,  John  Park  assigned  unto  Charles 
Moore  and  Edward  Bawlings  all  and  singular  the  stock  in  trade, 
book  and  other  debts,  goods,  securities,  chattels,  and  effects  what- 
soever and  wheresoever,  of  or  belonging,  or  due  or  owing  to  John 
Park,  or  wherein  or  whereto  he  was  in  any  wise  interested  or  en- 
titled (except  the  wearing  apparel  of  John  Park  and  his  family), 
together  also  with  all  profits  and  produce  of  the  thereby  assigned 
property  and  premises,  and  all  securities,  books,  accounts,  vouch- 
ers, and  writings  and  documents  whatsoever  relative  thereto,  and 

>  8.  C,  17  Beav.  221. 
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all  the  right,  title,  interest,  benefit,  property,  claim,  aad  demand 
whatsoever,  of  him  John  Park,  of,  in,  and  to  or  in  respect  of  the 
same,  to  hold,  receive,  take,  and  enjoy  all  and  singular  the  furni- 
ture, stock,  debts,  effecta,  and  other  the  premises  thereby  assigned, 
or  intended  so  to  be,  unto  and  by  Charles  Uoore  and  Edward 
Kawlings,  their  executors,  administrators,  and  assigns,  absolutely, 
together  with  fiiU  power  for  them,  as  the  true  and  lawful  attorney 
or  attorneys  of  John  Park,  to  ask,  demand,  and  receive 
"  and  by  action,  suit,  or  otherwise  to  sue  for  and  receive  •  959 
all  the  said  goods,  stock,  debts,  and  effects  thereby  assigned. 
And  it  was  thereby  declared  and  agreed  that  the  said  stock  in 
trade,  debts,  goods,  securities,  chattels,  effects,  and  other  the 
premises  assigned,  were  bo  assigned  unto  Charles  Moore  and 
Edward  Rawlings  upon  trust  ks  soon  as  conveniently  might  be,  to 
sell  and  dispose  thereof  as  therein  mentioned,  and  to  stand  pos- 
.  sessed  of  the  moneys  to  be  received  under  the  trusts  ;  upon  trust 
in  the  first  place  to  pay  the  costs  and  expenses  therein  mentioned, 
and  in  the  next  place  thereont  to  retain  and  reimburse  all  advances 
made  to  John  Park,  or  otherwise  for  or  in  respect  of  carrying  on 
his  business  as  thereinafter  mentioned,  with  interest  at  the  rate  of 
51.  per  cent  per  annum  on  all  advances  to  be  made  by  the  trustee 
or  trustees  out  of  their  own  funds,  and  subject  thereto  upon  trust 
to  pay  and  discharge  all  the  debts  of  the  parties  thereto  of  the 
second  and  third  parts  ratably,  without  preference,  as  far  as  the 
said  moneys  would  extend,  and  to  be  in  fidl  discharge  of  the  debts 
of  the  said  respective  creditors,  and  if  there  should  be  any  surplus 
of  the  said  trust  moneys  and  premises  after  satisfying  the  trusts 
aforesaid,  then  upon  trust  to  pay  over  and  assign  the  same  unto 
John  Park,  his  executors,  administrators,  and  assigns.  And  in 
the  indenture  was  contained  a  power  for  the  trustees  to  allow  John 
Park  to  continue  his  basiness,  or  to  collect  on  account  of  the 
trustees  all  or  any  of  the  debts  thereby  assigned ;  aud  also  a 
power  for  the  trustees  for  the  time  being,  if  so  they  thought  proper 
themselves  to  carry  on  the  said  business,  so  long  as  they  should 
think  prudent  for  the  benefit  of  the  trust  estate.  And  John  Park 
thereby  (amongst  other  things)  covenanted  with  the  trustees  to  do 
wd  execute  all  such  further  and  other  acts  and  things  relating  to 
the  premises  as  the  trustees  or  their  counsel  should  reason- 
ably require  *  for  the  better  and  more  effectually  assuring  *  960 
the  said  furniture,  stock,  debts,  effects,  and  premises  thereby 
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trators,  or  assigns,  absolutely  for  his  and  their  own  use  and  ben- 
efit. 

In  1844  John  Park  died,  and  in  June,  1848,  Mary  Ann  Park 
died  witiiout  having  been  married. 

The  present  suit  was  instituted  by  one  of  the  creditors,  who 
were  parties  to  the  composition  deed,  on  behalf  of  himself  and  all 
other  the  creditors  of  John  Park  who  were  entitled  to  the  benefit 
of  the  composition  deed.  The  bill  sought  a  declaration  that  the 
moiety  theretofore  of  Mary  Ann  Park  deceased,  and  settled  by 
the  indenture  of  the  26th  of  May,  1826,  of  and  in  the  residuary 
estate  of  the  testator  Joseph  Park,  deceased,  became  and  then 
was  subject  to  the  trusts  of  the  indenture  of  the  8th  of  July,  1881, 
and  ought  to  be  applied  and  disposed  of  accordingly.  The  bill  also 
sought  to  have  the  requisite  accounts  taken,  and  the  trust  moneys 
and  premises  applied  in  a  due  course  of  administration,  in  paying  to 
plaintiff  and  the  other  creditors  of  JTohn  Park  deceased,  who  were  or 
might  be  entitled  to  the  benefit  of  the  composition  deed  of 
July,  *  1831.  It  fiirther  sought  an  injunction  to  restrain  tiie  *  962 
defendant  John  Peter  G^siot  from  paying,  assigning,  or 
disposing  of,  otherwise  than  under  the  order  and  direction  of  the 
Court,  the  moneys,  stocks,  fimds,  and  securities,  subject  to  the 
trusts,  and  the  appointment  of  a  receiver. 

The  defendant  Oassiot  admitted  a  balance  of  982. 16«.  lOd.  to 
be  in  his  hands,  and  the  motion  which  was  the  subject  of  appeal, 
was  for  payment  of  this  amount  into  Court,  and  for  an  injunction 
as  prayed  by  the  bill. 

Mr.  Lloyd  and  Mr.  Sallett,  in  support  of  the  appeal.  —  The 
Master  of  the  Bolls  held  that  he  was  bound  by  the  decision  in  Pops 
V.  Whitcambe.  (a)  We  submit,  however,  that  if  there  was  nothing 
more  in  the  deed  affecting  the  question  than  appears  upon  the 
report  of  that  case,  the  decision  cannot  be  supported.  There 
was  perhaps  in  that  case  some  context  interpreting  and  confining 
the  words  of  the  deed  otherwise  than  according  to  their  ordinary 
signification.  But  the  cases  are  moreover  distinguishable;  for 
here  the  exception  of  the  wearing  apparel  is  stronger  than  any 
thing  which  appears  to  have  been  in  the  deed,  in  Pope  v.  Whit- 
combe^  to  show  that  the  word  effects  must  be  taken  in  its  most 
exclusive  sense.  ' 

(a)  3  R1188. 124. 
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They  also  referred  to  Antold  v.  AmoW,  (a)  Parker  v.  Mar- 
chant.  (6) 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the  respondCDts.  — 

•  963    •  The  vorda  in  Pope  v.  Whitcov^e  were  larger  than  those 

in  the  present  case,  for  they  included  the  word  "  estate " 
as  well  as  the  word  "  effects,"  which  is  alone  used  here.  The 
word  "  estate  "  is  of  larger  import  than  the  word  "  effects."  The 
word  "  effects  "  in  its  ordinary  signification  means  tangible  prop- 
erty, and  not  choies  in  action. 

The  Lord  JusncE  Knight  Bruce.  —  I  need  not  give  any  opinion 
upon  the  construction  of  tiie  instrument  which  was  before  the  Court 
in  Pope  V.  Whitcombe.  The  Master  of  the  Rolls  considered  that 
the  cases  could  not  be  distinguished,  and  therefore  that  he  was 
bound  to  put  on  the  deed  now  before  the  Court  the  limited  con- 
struction which  was  put  upon  the  assignment  in  Pope  v.  Whit- 
combe. I  do  not,  however,  consider  that  we  are  bound,  because 
the  instrument  in  Pope  v.  Whitcombe  was  construed  in  a  particu- 
lar manner,  to  construe  in  the  same  way  that  now  before  us.  It 
is  impossible  to  say  what  interpreting,  restricting,  or  correcting  con- 
text there  may  have  been  in  the  former  instrument  without  seeing 
every  word  of  it.  We  do  see  every  word  that  the  instrument  in 
this  case  contains,  and  thus  much  is  plain,  that  the  words  here, 
according  to  their  proper  and  technical  interpretation,  do  include 
this  property.  That,  however,  would  be  nothing  if  there  were  a 
restrictive  context.  I  have  looked  in  vain  for  such  a  context,  and 
not  finding  it,  I  must  hold  that  the  words  ought  to  be  understood 
according  to  their  proper  and  technical  construction  as  includii^ 
this  property. 

The  Lord  Justice  Turner.  —  I  think:  that  iliere  is  a  plain  dis- 
tinction between  this  case  and  Pope  v.   Whitcombe.      It  is  true 
that  the  general  words  there  were  the  same  as  in  this  case,  or 
even  more  extensive.     But  in  the  present  case  there  is  an 

•  964    exception  *  of  the  assignor's  wearing  apparel.     What  is  the 

effect  of  that  eicention  ?  Why.  that  all  the  assienor's  nroD- 
erty,' 


stance  was  relied  upon  in  SotAam  v.  Sutton,  (o)  where  Lord  Eldon 
said  :  "  With  respect  to  the  second  question,  the  doctrine  appears 
now  to  be  settled  in  this  Court  that  the  words  '  other  efFects,'  in 
general  mean  effects  ejusdem  generis.  I  cannot  help  entertaining  a 
strong  doubt,  whether  this  testatrix,  if  asked  whether  she  meant 
effects  ejusdem  generis,  or  contemplated  the  share  of  all  which  she 
had  considered  her  effects  in  the  will,  would  not  have  answered, 
that  the  tatter  was  her  meaning.  Her  expression  is  conclusive 
upon  that.  Money  cannot  be  represented  as  ejusdem  generis  with 
plate,  linen,  and  household  goods.  The  express  exception  of 
money  out  of  the  '  other  effects,''  shows  her  understanding  that  it 
would  have  passed  by  those  words ;  that  express  words  were  re- 
quired to  exclude  it ;  and  by  force  of  the  exclusion  in  the  excepted 
article,  she  says  she  thought  that  the  words  of  her  bequest  would 
carry  things  not  ejutdem  generis.  This  disposition  must  therefore 
he  taken  to  comprehend  all  that  she  has  not  excluded,  which  is 
money  only." 

Giving  no  opinion  upon  Pope  v.  Wkitcombe,  I  think  that  in  this 
case  the  contingent  interest  passed. 

Order  made. 


•In  the  Matter  of  NORMAN'S  TRUST,  and  of  the  10  •  965 

&  11  Vict.  c.  96. 

1863.    May  6.    Before  the  Lords  JuSTiCEa. 

Bj  a  mUTiage  settlement,  &  moiety  of  the  settled  fund  was  uaurcd  in  trust  after, 
tfae  deatb  of  the  vife,  if  she  died  in  the  lifetime  of  the  JiuBband,  to  such  uses 
as  she  should  apftoint,  and,  in  default  of  appointment,  to  such  person  or 
persons  as  at  her  decease  would  have  been  entitled  to  the  clear  residue  of  her 
personal  estate  under  the  Statute  of  Distributions,  id  case  she  bad  died  intes- 
tate and  without  being  married.  Od  the  death  of  the  wife,  in  the  Ufedme  of 
the  husband,  without  having  exercised  the  power,  hdd,  that  the  diildren 
of  the  marriage  were  entitled.' 


(o)  16  Ves.  326. 

>  Seel  Jarman  Wills  (8d  Eng.  ed.),  488;  Mitchell  t>.  Colls,  1  Johns.  674; 
Coventry  v.  Lauderdale,  10  Jur.  793 ;  Mangbam  v.  Vincent,  9  L.  J.  N.  S.  Ch. 
329 ;  i  Jut.  462 ;  Corley  t».  Lord  Stafford,  1  De  U.  &  J.  396  j  Pratt  v.  Mathew, 
22  Beav.  S28. 
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This  was  an  appe&l  ^m  the  deciaioo  of  Yice-ChancelloT  Kni- 
DERSLEY  on  ft  petition  under  the  Trnstee  Relief  Act. 

By  a  settlement  dated  the  22d  of  April,  1842,  and  made  in  con- 
templation of  the  marriage  of  Anna  Elizabeth  Ewart  and  George 
Bethune  Norman,  it  was  declared  that  the  trustees  thereof  shonld 
hold  the  sum  of  19,4692.  148.  4d.  Bl.  per  cent  consols,  lately  stand- 
ing in  the  name  of  Miss  Ewart,  which  had  been  transferred  into 
the  trustees'  names,  upon  trust  as  to  one  moiety  thereof,  and  Hie 
dividends  and  interest,  and  income  thereof,  to  pay  the  said  divi- 
dends, interest,  and  income  to  Mies  Ewart  for  her  life,  for  her 
separate  use  ;  after  her  death  to  pay  the  said  dividends,  interest, 
and  income  to  Mr.  Norman  for  bis  iife,  with  remainder  in  trust  for 
such  of  the  children  of  Mr.  Norman  and  Miss  Ewart,  as  they  or 
the  survivor  of  them  should  appoint ;  and  in  default  of  such 
appointment,  then  upon  trust  for  the  children  in  manner  therein 
mentioned ;  and  in  case  there  should  be  no  child  or  issue  of  the 
said  George  Bethune  Norman  by  Anna  Elizabeth  Ewart,  who 
should  become  entitled  to  a  vested  interest  in  the  said  moie^ 
under  the  above-mentioned  trusts,  then  upon  trust  for  the  survivor 
of  them  the  said  George  Bethune  Norman  and  Anna  Eliza- 
*  966  beth  Ewart.  And  as  to  tlie  other  moiety  *  and  the  interest 
thereof,  upon  trust  to  pay  the  dividends,  interest,  and  in- 
come thereof  to  Anna  Elizabeth  Ewart  for  her  life,  for  her  separate 
use,  without  power  of  anticipation ;  and  in  case  the  said  George 
Bethune  Norman  should  die  in  the  lifetime  of  the  said  Anna 
Elizabeth  Ewart,  then  from  and  after  his  decease  the  said  last- 
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same  trugt  money  or  stocks  of  or  oonceming  which  no  direction  or 
appointment  should  be  made,  upon  trust  for,  and  for  the  benefit  of, 
such  person  or  persons  as  at  the  decease  of  the  said  Anna  Eliza- 
beth Ewart  would  have  been  entitled  to  the  clear  residue  of  the 
personal  estate  of  the  said  Anna  Elizabeth  Ewart,  under  the 
statute  for  the  distribution  of  the  personal  estate  of  intestates,  in 
case  the  said  Anna  Elizabeth  Ewart  had  died  intestate,  and  with- 
out being  married. 

The  marriage  took  place,  and  there  were  three  children  of 
Mr.  and  Mrs.  Norman,  two  of  whom  survived  *  Mrs.  Nor-  *  967 
man,  who  died  in  1851,  leaving  her  husband  GleorgeBethune 
Norman  her  surviving  and  without  having  made  any  appointment 
of  the  last-mentioned  moiety. 

The  trustees  paid  the  trust  fund  into  Court  under  the  Trustee 
Belief  Act,  and  the  children  presented  a  petition  for  payment  of 
it  to  them,  but  the  Vice-Chancellor  held  that  they  were  not  entitled, 
and  they  now  appealed  from  his  decision. 

Mr.  Bacon  and  Mr.  Stevens^  for  the  appellants. 

Mt.  W,  N.  Warren^  for  the  next  of  kin  of  Mrs.  Norman,  other 
than  her  children. 

Mr.  W.  M.  James  and  Mr.  Greene,  for  the  trustees. 

The  following  cases  were  referred  to :  Maberley  v.  Strode,  (a) 
Bell  V.  Phyn,  (6)  Doe  v.  Mawding,  (c)  Coventry  v.  Lord  Lauder- 
dale, (d)  Maugham  v.  Vincent,  (e) 

Tbe  Lobd  Justice  Knight  Bruce.  —  It  may  perhaps  be  said 
here  as  Lord  Ellenborough  said  in  a  case  (^)  before  him,  that  the 
question  is  one  for  a  grammarian  rather  than  a  lawyer,  or  which  a 
schoolmaster  might  decide  as  well  as  a  Judge.  I  think  that  gram- 
mar is  in  favour  of  the  lady's  children,  and  tiiat  the  expression 
^^  without  being  married  "  means  without  having  a  husband  at  the 
time  of  her  death,  not  without  ever  having  had  a  husband.^    Still  the 

(a)  8  Ves.  450.  ,      (d)  10  Jur.  798. 

lb)  7  Ves.  468.  (e)  4  Jur.  462. 

(c)  2  B.  &  A.  441.  \g)  Fenny  ».  Ewertace,  4  Man.  &  S.  60. 

*  See  1  Jarman  Wills  (dd  Eng.  ed.),  486-489;  Hall  v.  Robertson,  4  De  G., 
M.  &  G.  781. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  petition  under  the  Trustees'  Relief  Act ;  and  the  question 
was  whether  a  mortgage  executed  by  a  husband  and  wife  of  an  in- 
terest to  which  the  wife  became  entitled  under  a  will  was  effectual, 
which  question  depended  upon  another,  namely,  whether,  accord- 
ing to  the  true  construction  of  their  marriage  settlement,  the  prop- 
eL*ty  was  comprised  in  the  second  or  the  third  witnessing  part  of 
that  deed. 

The  following  were  the  circumstances  of  the  case :  — 

Charles  Ambrose  Stephenson,  by  his  will  dated  the  19th  of  June, 
1812,  gave  the  residue  of  his  real  and  personal  estate  to  trustees  ; 
upon  trust,  after  paying  certain  annuities  which  had  determined, 
for  all  and  every  of  his  children,  equally  to  be  divided  amongst 
them  share  and  share  alike,  the  share  and  interest  of  every  son  to 
be  paid  or  transferred  at  his  age  of  twenty-five  years,  and  the 
share  and  interest  of  every  daughter  to  be  paid  and  transferred  at 
the  age  of  twenty-one  years,  or  on  the  day  of  her  marriage,  which 
should  first  happen. 

*  The  testator  died  in  June,  1812,  leaving  six  children    *  970 
surviving  him,  of  whom  Louisa,  afterwards  the  wife  of  Wil- 
liam Field,  and  Jane  Stephenson  were  two.    All  the  daughters 
attained  twenty-one,  and  the  sons  twenty-five  years. 

The  executors  of  Charles  Ambrose  Stephenson  assented  to  the 
bequest  of  the  testator's  residuary  estate. 

The  settlement  on  which  the  question  arose,  and  which  was  exe- 
cuted on  the  1st  of  May,  1820,  in  contemplation  of  the  marriage 
of  Miss  Louisa  Stephenson  and  Mr.  William  Field,  was  made 
between  William  Field  of  the  first  part,  Louisa  Stephenson  of  the 
second  part,  and  the  petitioner  Charles  Doyley  Stephenson  and 
James  Field  of  the  third  part.  It  recited  the  intended  marriage, 
and  that  William  Field  was  possessed  of  a  policy  of  assurance  on 
his  own  life  for  the  sum  of  1000/.  effected  in  the  Equitable  Assur- 
ance Office.  It  also  recited  that,  under  and  by  virtue  of  the  will 
of  Charles  Ambrose  Stephenson,  Louisa  Stephenson  was  entitled 
to  certain  legacies,  sum  or  sums  of  money,  or  other  personal 
estate  ;  but  the  particulars  and  amount  of  the  same,  so  far  as  the 
same  had  not  then  been  paid  or  transferred  to  her,  was  not  then 
fully  ascertained.  And  it  recited  that  upon  the  treaty  of  the  said 
marriage,  it  had  been  proposed  and  agreed  that  for  making  some 
provision  for  Louisa  Stephenson  and  the  issue  (if  any)  of  the 
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same  marriage  the  Bum  of  lOOOI.  so  secured  or  made  payable  on 
the  deatli  of  William  Field  as  aforesaid,  and  also  the  said  sum  or 
sums  of  money  and  other  personal  property  to  which  Louisa  Ste- 
phenson was  entitled  under  the  will  of  her  father,  Charles  Ambrose 
Stephenson,  or  otherwise  howsoever,  should  be  settled  and  assared 
upon  the  trusts  thereinafter  expressed.  By  the  first  witnessing 
part  it  was  witnessed  that  in  pursuance  and  part  perfoi'mance 
of  the  agreement,  and  for  the  nominal  consideration 
•  971  *  therein  mentioned,  William  Field  granted  unto  the  peti- 
tioner Charles  Doyley  Stephenson  and  James  IHeld,  their 
executors,  administrators,  and  assigns,  the  said  policy  of  assurance 
forlOOO^,andthe  sums  of  money  secured  tliereby  upon  the  trusts, 
from  and  immediately  after  the  solemnization  of  the  said  then 
intended  marriage,  thereinafter  expressed  and  declared.  By  the 
second  witnessing  part  it  was  witnessed  that  in  further  pursuance 
and  performance  of  tlie  said  recited  agreement,  and  for  the  nomi- 
nal considerations  therein  mentioned,  she,  the  said  Louisa  Stephen- 
son, with  the  privity  and  approbation  of  the  said  William  Field,  did 
grant,  bargain,  assign,  transfer,  and  set  over  unto  the  petitioner 
Charles  Doyley  Stephenson  and  James  Field,  their  executors,  admin- 
istrators, and  assigns,  all  and  every  the  sum  and  sums  of  money,leg- 
acj  and  legacies,  and  other  personal  property  then  due  and  payable, 
or  belonging  to,  or  to  become  due  and  payable  to,  Louisa  Stephenson, 
under  or  by  virtue  of  the  last  will  and  testament  of  Charles  Am- 
brose Stephenson,  her  deceased  father,  or  otherwise  howsoever,  and 
all  interest,  proceeds,  or  accumulations  (if  any)  of  the  said  re- 
spective sums  of  money  and  premises,  or  any  of  them,  to  hold  the 
same  premises  unto  the  petitioner  Charles  Doyley  Stephenson  and 
James  Field,  their  executors,  administrators,  and  assignees,  until 
the  said  intended  marriage,  and  from  and  after  the  solemniEation 
thereof,  upon  the  trusts  thereinafter  expressed,  declared,  and  cou- 
tained  concerning  the  same.  These  trusts  were  for  the  separate 
use  of  Louisa  Stephenson  for  her  life,  without  power  of  anticipa- 
tion, remainder  to  James  Field  for  life  with  remainder  to  the  chil- 
dren of  the  marriage.  The  deed  contained  a  third  witnessing  part, 
whereby  it  was  declared  and  agreed,  and  William  Field  did 
thereby,  for  himself,  his  executors,  and  administrators,  covenant 
and  agree  with  the  petitioner  Charles  Doyley  Stephenson  and 
•972  •  James  Field,  their  executors  and  administrators,  that  in 
case  the  said  intended  marriage  should  be  solemnized,  and 
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any  property,  real  or  personal,  or  mixed,  should  at  any  time  during 
the  said  intended  coverture  be  given  or  bequeathed  to,  or  in  any 
manner  howsoever  vest  in,  Louisa  Stephenson,  then  and  iii  that 
case  he,  the  said  William  Field,  as  far  as  he  lawfully  might  or 
could,  would,  or  should,  either  alone,  or  in  concurrence  with  the 
said  Louisa  Stephenson,  and  at  the  costs  and  charges  of  such 
property,  do  all  such  acta  whatsoever  as  should  be  necessary  and 
proper  for  settling  the  same  property  for  all  the  estate  and  interest 
of  Louisa  Stephenson,  or  of  William  Field,  as  her  husband  there- 
in, ia  such  manner  that  the  said  Louisa  Stephenson  might  have 
the  sole  power  of  disposition  over  the  same  notwithstanding  her 
coverture,  and  in  such  manner  that  in  the  mean  time  and  until 
such  disposition  should  be  made,  the  said  property,  and  the  rents, 
profits,  dividends,  and  interest,  income  and  produce  thereof  might 
belong  to,  and  to  be  held  in  trust  for,  the  said  Louisa  Stephenson, 
for  her  sole  and  separate  use,  notwithstanding  her  coverture ;  and 
also  in  the  mean  time,  and  until  such  settlement  should  be  made, 
the  said  William  Field,  as  far  as  he  might  be  interested  in  any 
such  property,  should  stand  and  be  seised  or  possessed  of  and  in- 
terested in  the  same,  upon  trust  for  the  sole  and  separate  use  of 
the  said  Louisa  Stephenson,  his  said  then  intended  wife. 

There  had  been  two  children  only  of  the  marriage ;  viz.,  Fred- 
erick Field,  since  deceased,  and  the  petitioner  Mary  Louisa  Field, 
who  attained  her  age  of  twenty-one  on  the  SOth  of  November, 
1843. 

Jane  Stephenson,  one  of  the  daughters  of  the  testator  Charles 
Ambrose  Stephenson,  by  her  will  dated  the  26th  of  April, 
1843,  after  making  certain  specific  and  pecuniary  •  bequests,  •  978 
gave  aud  bequeathed  all  the  residue  of  her  personal  estate 
and  effects  in  possession,  reversion,  remainder,  and  expectancy 
unto  her  brothers,  the  petitioner  Charles  Doylcy  Stephenson  and 
Augustus  Stephenson,  and  her  sisters  Louisa  Field  and  Emma 
Harmer,  equally  to  be  divided  between  or  among  them,  their  exec- 
utors, administrators,  and  assigns  respectively,  share  and  share 
alike  ;  and  she  appointed  the  petitioner  Charles  Doyley  Stephenson 
and  Augustus  Stephenson  executors  of  her  will.  She  died  on  the 
11th  of  May,  1843,  and  her  will  had  been  proved  by  Augustus 
Stephenson  alone. 

By  the  mortgage-deed  in  question,  which  was  dated  in  February, 
1845,  and  executed  by  William  Field  and  Louisa  his  wife  of  the 
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first  part,  Louisa  Okey  Stephenson  of  the  second  part,  and  George 
Peart  of  the  third  part,  reciting  the  settlement  and  the  will  of 
Jane  Stephenson,  and  reciting  that  there  was  then  standing  in  the 
names  of  William  Harmer  and  the  petitioner  Charles  Doyley 
Stephenson  the  sum  of  18,5802.  8«.  old  South  Sea  annuities,  being 
the  then  existing  residue  of  the  personal  estate  of  the  testator 
Charles  Ambrose  Stephenson,  and  that  the  share  of  Jane  Stephen- 
son in  such  residue  would,  on  the  decease  of  Louisa  Okey 
Stephenson,  the  testator's  widow,  amount  to  the  sum  of  2846/.  11*. 
6d.  like  annuities,  of  which  the  sum  of  711/.  IBs.  Sd.  like  annui- 
ties, being  one-fourth  share  thereof,  would  be  the  property  of  and 
receivable  by  William  Field  and  Louisa  his  wife,  or  William  F^eld 
in  right  of  his  wife,  it  was  witnessed  that  in  consideration  of  450i, 
to  William  Field  and  Louisa  his  wife,  paid  by  George  Peart,  Wil- 
liam Field  and  Louisa  his  wife,  and  each  of  them,  thereby  assigned 
to  Geoi^  Peart,  his  executors,  administrators,  and  assigns,  all 
the  right,  title,  and  interest  of  them  the  said  William  IHeld 
*  974  and  Louisa  his  wife,  and  *  each  of  them,  in  and  to  the  be- 
quest and  share  of  residue  to  and  of  the  said  Louisa  Field 
in  and  by  the  last  will  and  testament  of  the  said  Jane  Stephenson 
deceased,  bequeathed  to  her  as  therein  mentioned,  subject  never- 
theless to  a  proviso  for  redemption  upon  payment  of  the  abore- 
mentioned  sum  of  450^  with  iuterest. 

By  the  order  under  appeal  it  was  declared,  that  the  share  of 
Louisa  Field  in  the  estate  of  the  late  Jane  Stephenson  passed  by 
the  assignment  contained  tn  the  settlement  of  the  Ist  of  May, 
1820,  and  was  subject  to  the  trusts,  by  that  indenture  declared  for 
the  benefit  of  Louisa  Field  and  her  children  ;  and  that  the  interest 
of  Louisa  Field  in  the  same  was  not  affected  by  the  indenture  of 
the  25th  of  February,  1845.  And  it  was  ordered  that  the  sum  of 
692/.  68.  4d.  bank  Bl.  per  cent  annuities,  standing  iu  the  name 
of  the  Accountant^General,  in  trust,  "  In  the  matter  of  the  trust 
of  Jane  Stephenson,  deceased,"  should  be  transferred  to  the 
trustees  of  the  settlement,  to  be  held  by  them  upon  the  trusts 
thereby  declared  for  Louisa  Field  and  the  children  of  her  marriage 
with  William  Field. 

Mr.  Roll  and  Mr.  Speed  were  for  the  appellants. 

Mr.  W.  M.  James,  Mr.  Osborne,  and  Mr.  Cole,  for  the  respond* 
ents. 
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The  Lobd  Justice  Tcrner.  —  With  great  respect  to  the  Master 
of  the  Rolls  I  have  arrived  at  a  differant  conclusion  from  his 
Honor  in  this  case.  The  terms  of  the  second  operative  part  of 
the  marriage  settlement  are  these.  [His  Lordship  read  them.] 
If  that  had  stood  alone,  there  could  have  been  little  doubt  as  to  its 
extending  to  all  future  property.  But  it  must  be  construed 
vith  the  rest  of  the  instrument,  and  *  in  a  subsequent  part  *  975 
of  it  there  is  an  express  agreement  between  the  parties,  and 
there  is  a  covenant  on  the  part  of  the  husband  to  this  effect. 
[His  Lordship  read  the  covenant  set  out  above  for  tbe  settlement 
of  future  property.]  Now,  if  the  construction  contended  for  by 
the  respondents  could  be  maintained,  the  effect  of  tbe  second 
operative  part  would  be  such  that  there  could  be  no  personal  prop- 
erty to  which  the  subsequent  operative  part  could  apply.  The 
e%ct  of  that  construction,  therefore,  would  be  to  strike  out  of  the 
deed  all  the  words  of  the  subsequent  operative  part  relating  to 
personal  estate.  That  is  a  consequence  whicli  ought  to  be  avoided 
if  any  otlier  reasonable  interpretation  can  be  put  upon  the  words. 
It  is  also  to  be  observed  that  the  second  operative  part  follows  the 
words  of  the  recital. 

It  appears  to  me  that  the  second  operative  part  should  be  con- 
fined to  the  property  to  which  Mrs.  Field  was  entitled  at  the  time 
of  tbe  settlement. 

The  Lord  Justice  Knioht  Brdce. — The  property  in  question 
was  derived  under  the  will,  and  merely  under  the  will,  of  a  person 
who  was  alive  when  the  settlement  was  executed,  and  when  the 
marriage  took  place.  In  that  state  of  things  I  ^ve  no  opinion, 
whether  if  the  third  operative  part  had  been  out  of  the  deed  this 
property  would  have  been  affected  by  tlie  instrument,  for  omni 
coruideratd  acripturd  I  am  unable  to  conclude  that  this  lady,  hav- 
ing been  persuaded  by  her  husband  to  mortgage  this  property,  was 
-  not  able  to  do  it. 

The  order  was  discharged,  and  an  account  directed  of  what  was 
due  upon  the  mortgage. 
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Will.  4,  c.  47,  and  3  &  4  Will.  4,  c.  104,  the  appointed  free- 
hold estate  was  subject  •  to  the  payment  of  the  testator's    •  978 
debts,  including   those   hy  simple  contract,   and  in  what 
order  as  between  the  appointees  and  the  specific  devisees  and 
legatees. 

Mr.  Willcock  and  Mr.  Shebbeare,  for  the  plaintiff,  who  was  the 
residuary  legatee  and  devisee ;  and  Mr,  Bacon  and  Mr.  Boyle,  for 
paiiies  entitled  under  specific  devises.  —  The  appointed  real  estate 
is  liable  to  the  payment  of  the  simple-contract  debts,  and  is  so 
liable  pari  passu  with  tlie  devised  real  estate.  By  Sir  John  Boh- 
illy's  Act,  3  &  4  Will.  4,  c.  104,  real  estate  is  placed  upon  the 
same  footing  as  personal  estate  with  respect  to  its  being  subject 
to  the  payment  of  a  testator's  debts.  But  in  the  case  of  personal 
estate  it  has  long  been  settled  that,  by  exercising  a  general  power 
of  appointment  by  will,  a  testator  subjects  the  appointed  property 


or  rcmamder,  or  bftve  power  to  ditpose  of  the  same  b^  bis,  her,  or  their  last 
wilb  or  leataments,  shall  be  deemed  or  taken  (only  aa  agaimt  such  penon  or 
persons,  bodies  politic  or  corporate,  and  hts  and  their  heirs,  successors,  execu- 
tors, administrators,  aod  assigos,  and  every  of  them  vith  vhom  tbe  person  or 
persons  mailing  any  such  wills  or  testaments,  limitations,  dispositions,  or  appoint- 
ments, shall  hare  entered  into  any  bond,  covenant,  or  other  specially,  binding 
bis.  her,  or  their  heirs),  to  be  fraudulent,  and  clearly,  absolutely,  and  utterly 
void,  frustrate  and  of  none  effvct ;  any  pretence,  colour,  feigned  or  presumed 
consideration,  or  any  other  matter  or  thing  to  the  contrary  notwithstanding. 

3  &  4  Will.  4.  c.  104.  That  from  and  after  the  passing  of  this  Act,  when 
any  person  shall  die  seiaed  of  or  entitled  to  any  estate  or  interest  in  lands,  tene- 
ments, or  hereditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  cuetomaryhold,  or  copyhold,  which  he  shall  nut  by  his  last  will  have 
charged  with  or  devised  subje<4  to  the  payment  of  his  debts,  tbe  same  shall  be 
assets  to  be  administered  in  Courts  of  Equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty ;  and  that 
the  heir  or  heirs  at  law,  customary  beir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  contract  or  by  specialty,  as 
the  heir  or  heirs  at  law,  devisee  or  devisees  of  any  person  or  persons  who  died 
seised  of  freehold  estates  was  or  were  before  the  passing  of  this  Act  liable  to  in 
respett  of  such  freehold  estates,  at  tbe  suit  of  creditors  hy  specialty  in  which  the 
heirs  were  bound :  Provided  always,  that  in  the  ailministration  of  assets  by 
Courts  of  Equity  under  and  by  virtue  of  this  Act  all  creditors  by  speuialty,  iu 
which  the  hulra  are  bound,  sboU  be  paid  tbe  full  amount  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs 
are  not  bound,  shall  be  paid  any  part  of  their  demand. 
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to  the  payment  of  all  his  debts.  With  regard  to  the  order  of  ap- 
plication, it  has  been  laid  down,  that  a  general  power  makes  the 
subject  of  it  the  donee's  absolute  estate.  It  must  contribute  there- 
fore ratably  with  other  property  specifically  devised  and  bequeathed. 
Lord  Townshend  v.  Windham,  (a)  Bainton  v.  Ward,  (6)  Holmes  v. 
Coghill,  ((?)  Jenney  v.  Andrew%.  (d) 

Mr.  Russell  and  Mr,  Karslake,  for  the  appointee.  —  The  ap- 
pointed real  estate  is  not  within  the  Act,  for  it  never  was  the 
estate  of  the  testator.  He  had  a  mere  power  of  designating  who 
should  be  the  owner  of  it.  At  all  events,  the  appointed  estate  is 
not  liable  until  the  whole  of  the  actual  property  of  the  testator  is 
exhausted. 

They  referred  to  Wesifaltng  v.  Westfalinff  (e)  and  Troughton  v. 
Troughton.  (^r) 

♦  979        *  Mr.  Boyle,  in  reply. 

The  Lord  Justice  Turner.  —  The  firat  question  is,  whether  the 
appointed  estates  are  at  law  liable  to  the  payment  of  any  of  the 
debts.  The  Statute  of  3  &  4  William  &  Mary,  c.  14,  which  was 
re-enacted  by  the  11  Geo,  4  &  1  Will.  4,  c.  47,  provides  thus :  — 
[His  Lordship  read  it.]  The  language  of  these  statutes  clearly 
includes  estates  subject  to  a  general  power  of  appointment  in  the 
testator,  and  under  their  provisions  appointed  estates  are  liable 
to  the  payment  of  specialty  debts. 

The  next  question  is,  in  what  order  these  estates  ought  to  be 
applied  in  payment  of  the  debts.  The  dgbts,  it  would  seem,  ought 
to  be  paid  out  of  the  property  of  the  testator.  His  personal  estate 
is  primarily  liable  for  the  payment  of  them,  but  personal  estate  over 
which  he  has  merely  a  power  is  not  his  personal  estate.  Property, 
whether  personal  or  real,  over  which  a  testator  has  a  general  power, 
is  liable  for  his  debts,  —  as  to  the  personal  estate  for  all  his  debts, 
and  as  to  the  real  estate  at  all  events  for  his  specialty  debts,  but 
such  property  is  not  the  personal  or  real  estate  of  the  testator. 
The  mode  in  which  the  Court  dealt  with  a  case  of  this  description 

• 

(a)  2  Ves.  1.  (d)  6  Madd.  264. 

(6)  2  Atk.  172.  (e)  8  Atk.  460. 

(J)  7  Ves.  499.  {g)  lb.  666. 
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in  Bainton  v.  Wardj  (a)  as  appears  from  the  declaration  in  the 
decree  in  that  case,  which  is  set  out  in  the  note  to  Holmes  v.  Cog- 
hUl,  (V)  seems  to  me  to  show  that  personal  estate,  or  real  estate 
appointed  by  a  testator,  is  to  be  applied  only  in  aid  of  the 
assets  which  are  *  really  the  property  of  the  testator.  I  *  980  . 
think  therefore  that  the  personal  estate,  and  the  real  estate 
including  property  specifically  devised  or  bequeathed,  must  be 
applied  before  the  appointed  estate.  Tlie  further  and  remaining 
question  is,  whether  under  the  provisions  of  Sir  John  Romilly's 
Act  the  appointed  estate  can  be  made  liable  to  simple-contract 
debts.  I  have  felt  much  doubt  upon  that  point ;  but,  looking 
attentively  at  the  words  of  the  Act,  I  think  that  appointed  real 
estate  must  be  considered  liable  to  its  operation.  A  liberal  con- 
struction has  been  put  upon  it,  and  I  am  not  disposed  to  give  it 
a  narrow  interpretation.  The  words  are,  "  when  any  person  shall 
die  seised  of  or  entitled  to  any  estate  or  interest  in  land."  In  my 
opinion  the  Court  ought  to  hold  that  a  person  having  a  power  over 
land  has  an  interest  in  land  within  the  meaning  of  the  statute.  I 
consider,  therefore,  that  the  appointed  real  estate  is  subject  to  the 
payment  of  the  simple-contract  debts. 

The  Lord  Justice  Knight  Bruce.  —  On  whatever  grounds  it  was 
originally  so  held,  it  is  and  has  for  a  long  time  been  the  settled  law 
of  the  country,  that  if  a  man  having  a  power,  and  a  power  only,  over 
personal  estate  to  appoint  it  as  he  will,  exercises  the  power  by  a 
testamentary  appointment,  the  property  becomes  subject  in  a  cer- 
tain order  and  manner  to  the  payment  of  his  debts,  whatever  may 
be  the  intention  or  absence  of  intention  upon  his  part.  Not  only 
in  point  of  principle  and  reason,  but  of  precedent  and  authority, 
I  apprehend  that  the  same  rule  applies  to  real  estate,  where  it  is 
subject  to  a  general  power  exercised  by  will. 

The  next  question  is  as  to  the  order  of  application.    I  always 
considered  it  clear,   and    the    authorities    cited    confirm 
*me  in  the  opinion,  that  resort  is  to  be  had  to  property    *  981 
of  that  description  only  in  favour  of  the  creditors,  to  prevent 

(a)  2  Atk.  172 ;  and  see  also  2  Yes.  Sen.  2,  and  Daubeny  v.  Cockbnrn,  1 
Mer.  639,  where  Sir  W.  Grant  said  that  creditors  had  **  only  a  general  equitj 
to  have  what  is  appointed  to  a  volunteer  considered  as  assets  if  wanted  for  pay- 
ment of  debts.^* 

(6)  7  Ves.  602. 
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their  being  unpaid ;  and  therefore  that  such  property  should  not 
be  resorted  to  until  all  the  testator's  estate,  in  a  more  accurate 
sense  of  the  word,  has  been  exhausted  in  payment  of  debts.  That 
I  take  to  be  the  rule,  and  the  course  of  administration.  Specific 
legatees  must  if  necessary  suffer,  as  well  as  every  other  claimant 
of  an  interest  in  property  which  is  strictly  the  testator's. 

The  next  question  is,  how  far  the  appointed  estate  is  liable  to 
simple-contract  debts.  Without  looking  minutely  at  the  question 
upon  the  construction  of  Sir  John  Bomilly's  Act,  if  that  Act  had 
done  nothing  more  than  to  declare  that  devised  real  estates,  of 
which  a  man  is  seised  in  fee,  should  be  liable  to  simple-contract 
debts,  I  think  that  it  would  have  become  at  once  the  duty  of  the 
Court,  acting  upon  the  analogy  and  principle  of  the  law  as  to 
personal  estate,  to  declare  and  decide  that  appointed  real  estate 
is  liable  to  whatever  debts  an  estate  in  fee-simple  is  liable  to. 
In  either  way  of  viewing  the  case,  whether  dissenting  or  not  dis- 
senting from  the  construction  put  upon  the  Act  by  my  learned 
brother,  I  think  that  this  appointed  property  is  liable  in  its  right 
order  to  the  payment  of  simple-contract  debts. 


*  982  *  CARTWRIGHT  v.  CARTWRIGHT.i 

.  1853.    May  25.    Before  the  Lords  Justices. 

By  an  antenuptial  settlement,  the  father  of  the  husband  oonveyed  freehold 
hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in  trust  for 
her  separate  use,  subject  to  a  proviso,  whereby  it  was  declared  that,  if  a 
separation  should  take  place  by  reason  of  any  disagreement  between  the 
husband  and  wife,  or  otherwise,  the  rents  and  profits  should,  from  the  time 
of  such  separation,  during  the  joint  lives  of  the  husband  and  wife,  be  paid  to 
the  husband :  Hdd,  that  the  proviso  was  in  the  nature  of  a  condition,  and 
not  of  a  limitation ;  and  that  it  was  void,  as  being  contrary  to  public  policy.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
dismissing  a  claim. 

»  8.  C.  17  Jut.  584;  22  L.  J.  Ch.  841. 

*  See  2  Jarman  Wills  (Sd  Eng.  ed.)«  12 ;   Merryweather  o.  Jones,  4  Giff. 
499 ;  10  Jur.  N.  S.  290 ;  12  W.  R.  524 ;  10  L.  T..  N.  S.  62 ;  Webster  r.  Web- 
fter,  4  De  G.,  M.  &  6.  437 ;  Anon.  3  K.  &  J.  382. 
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Bj  an  antenuptial  settlement,  which  was  dated  the  10th  of  Julj, 
1839,  Thomas  Gartwright,  the  father  of  Henry  Cartwright  the 
intended  husband,  assured  certain  freehold  hereditaments  to  the 
use  of  himself,  his  heirs  and  assigns,  until  the  marriage,  and  im- 
mediately after  the  marriage  to  the  use  of  a  trustee,  his  executors, 
administrators,  and  assigns,  for  the  term  of  100  years,  upon  the 
trusts  thereinafter  mentioned,  with  remainder  to  the  use  of  Thomas 
Cartwright  and  his  assigns  for  his  life,  with  remainder  to  the  use 
of  George  Keen,  his  executors,  administrators,  and  assigns,  for  a 
term  of  600  years,  to  commence  from  the  death  of  Thomas  Cart- 
wright, upon  the  trusts  thereinafter  declared,  and  subject  thereto 
to  the  use  of  Moses  Cartwright  and  Robert  William  Hand,  during 
the  life  of  Ellen  Grimes  the  intended  wife;  in  trust  (subject  to 
the  provision  for  the  determination  of  such  trust  thereinafter  con- 
tained, and  to  the  payment  of  interest  upon  two  sums  therein 
mentioned)  to  pay  the  rents  and  profits  to  Ellen  Grimes,  the 
intended  wife,  for  her  life,  for  her  separate  use,  without  power  of 
anticipation..  And  it  was  thereby  agreed  that  such  rents  and 
profits  should  be  applied  by  her  for  the  benefit  of  herself,  and  also 
for  the  support,  maintenance,  and  education  of  the  children  (if 
any)  of  the  marriage,  with  remainder  to  the  use  of  Henry 
Cartwright  and  his  assigns  *  for  his  life  without  impeach-  *  988 
ment  of  waste,  with  remainder  to  the  use  of  trustees  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use  of  the  first 
and  other  sons,  and  of  the  first  and  other  daughters  of  the  marriage 
successively  in  tail  male,  with  remainder  to  the  use  of  Thomas 
Cartwright  in  fee. 

The  deed  contained  the  following  proviso,  upon  which  the  ques- 
tion turned :  "  Provided  always,  and  it  is  hereby  further  declared 
and  agreed,  by  and  between  the  parties  to  these  presents,  that  in 
case  a  separation  shall  take  place,  by  reason  of  any  disagreement 
or  otherwise,  between  the  said  Henry  Cartwright  and  Ellen  Grimes, 
after  the  solemnization  of  their  said  intended  marriage,  then  and 
in  such  case  the  rents,  issues,  and  profits  of  the  said  hereditaments 
and  premises  so  limited  in  use  to  the  said  Moses  Cartwright  and 
Bobert  W.  Hand  and  their  heirs,  during  the  natural  life  of  the 
said  Ellen  Grimes  in  remainder  expectant  upon  the  decease  of  the 
said  Thomas  Cartwright,  and  subject  to  the  aforesaid  two  several 
terms  of  years  as  aforesaid,  shall  from  the  time  of  such  separation 
and  thenceforth  during  the  joint  mutual  lives  of  the  said  Henry 
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Cartwright  and  'Ellen  Grimes  (but  subject  and  without  prejudice 
to  the  said  two  terms  or  such  one  of  them  and  the  trusts  thereof 
as  shall  be  capable  of  being  exercised  in  the  events  which  maj 
happen)  be  paid  to  or  shall  be  permitted  to  be  received  and  taken 
by  the  said  Henry  Cartwright  and  his  assigns,  to  and  for  his  and 
their  own  use  and  benefit,  instead  of  being  paid  to  the  said  Ellen 
Grimes  for  her  sole  and  separate  use  as  hereinbefore  directed,  but 
without  prejudice  to  the  right  of  the  said  Ellen  Grimes  to  receive 
such  rents  and  profits  for  the  remainder  of  her  natural  life,  in  case 
she  shall  happen  to  survive  the  said  Henrj  Cartwright,  subject 

nevertheless  to  the  aforesaid  terms  of  100  years  and  600 
•  984    years,  and  the  trusts  thereof.    *  Provided  also,  and  it  is 

hereby  further  declared  and  agreed,  that  if  the  said  Ellen 
Grimes  shall  at  any  time  hereafter  incur  any  debt  or  debts  for 
clothes  or  paraphernalia,  or  shall  against  the  will  or  injunction  or 
without  the  permission  of  the  said  Henry  Cartwright,  incur  any 
other  debt  or  d^bts  on  any  account  whatsoever,  or  be  the  means 
of  entailing  any  loss  or  damage  upon  the  said  Henry  Cartwright ; 
ai\d  the  said  Henry  Cartwright  shall  give  to  the  said  Moses  Cart-- 
wright and  Robert  William  Hand,  their  heirs  or  assigns,  or  other 
the  trustee  or  trustees  for  the  time  being,  notice  in  writing,  and 
shall  also  advance  to  such  trustee  or  trustees  reasonable  proof  of 
a  demand,  or  of  a  loss  made  upon  or  incurred  by  him,  for  the  pay- 
ment of  any  such  debt  or  debts,  losses  or  damages,  so  incurred  or 
entailed  by  her,  the  said  Ellen  Grimes  as  aforesaid,  then  and  in 
such  case  the  said  trustees  or  trustee  shall  stand  and  be  possessed 
of  and  interested  in  all  and  singular  the  benefits  intended  for  the 
said  Ellen  Grimes  by  this  settlement,  or  such  part  thereof  respec- 
tively as  may  be  rendered  available  for  the  purposes  of  the  indem- 
nity hereinafter  mentioned,  in  trust,  as  an  indemnity  and  for  the 
protection  of  the  said  Henry  Cartwright,  his  heirs,  executors,  and 
administrators,  against  the  payment  of  such  particular  debt  or 
debts,  losses  or  damages,  out  of  his  own  individual  estate  and 
eJQTects,  and  all  costs  and  charges  incurred  or  sustained  by  him  by 
reason  or  in  consequence  thereof,  and  that  until  satisfaction  of 
every  such  debt  or  debts,  losses  or  damages,  whereof  notice  and 
proof  shall  have  been  so  given  by  the  said  Henry  Cartwright,  and 
such  costs  and  charges  as  aforesaid,  the  said  trustees  or  trustee, 
for  the  time  being,  acting  in  the  trusts  hereinbefore  declared,  shall 
withhold  or  retain  out  of  the  said  benefits  intended  for  the  said 
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Ellen  Grimes,  and  so  available  as  aforesaid,  such  sum  or  sums  as 
shall  be  requisite  to  satisfy  such  debt  or  debts,  losses  or 
damages,  costs,  and  *  charges.  And  in  case  the  said  Henry  *  985 
Gartwright,  his  heirs,  executors,  or  administrators,  shall 
pay  the  same,  then  shall  and  do  reimburse  the  said  Henry  Cart- 
wright,  his  heirs,  executors,  or  administrators,  the  amount  which 
he  or  they  shall  hare  so  paid,  together  with  all  costs  and  charges 
which  he  or  they  may  have  incurred  in  relation  thereto." 

There  was  no  issue  of  the  marriage.  Up  to  the  year  1846  the 
plaintiff  and  his  wife  resided  together ;  but  in  the  beginning  of 
1846  the  wife  went  to  reside  with  her  mother  at  Derby,  and  she 
and  the  plaintiff  had  from  that  period  up  to  the  present  time  lived 
in  a  state  of  separation.  In  June,  1850,  the  plaintiff  commenced 
proceedings  in  the  Ecclesiastical  Court  against  his  wife  for  resti- 
tution of  conjugal  rights.  The  wife  replied  to  those  proceedings 
by  allegations  of  cruelty  und  adultery,  and  prayed  a  divorce  a  men%a 
et  thoro ;  but  subsequently  the  allegations  of  cruelty  were  by  the 
Ecclesiastical  Court  ordered  to  be  expunged.  On  tlie  26th  of  Jime, 
1851,  a  divorce  a  mensa  et  thoro  was  pronounced  by  the  Ecclesias- 
tical Court.  The  plaintiff  and  his  wife,  during  all  the  proceedings 
in  the  Ecclesiastical  Court,  lived,  and  they  still  continued  to  live, 
separate  and  apart  from  each  other. 

Thomas  Gartwright,  the  father  of  the  plaintiff,  died  on  the  26th 
of  April,  1851.  On  his  decease  the  plaintiff  applied  to  the  trustees 
to  pay  to  him  the  rents,  issues,  and  profits,  of  the  settled  heredita- 
ments ;  and  on  their  refusal  he  filed  the  present  claim. 

On  the  7th  of  March,  1858,  the  claim  came  on  to  be  heard,  and 
was  dismissed  with  costs,  on  the  ground  that,  independently  of 
the  question  whether  the  provision  in  the  event  of  a  sepa- 
ration was  valid  or  not,  the  separation  *  was  of  such  a  kind,  *  986 
and  had  taken  place  under  such  circumstances,  that  the 
husband  could  not  avail  himself  of  it  for  the  purpose  of  claiming 
the  benefit  of  the  provision.  From  this  dismissal  the  plaintiff 
appealed. 

Their  Lordships  desired  that  in  the  first  instance  the  argument 
might  be  addressed  exclusively  to  the  question  of  the  legality  of 
the  proviso. 


Mr.  Ra%%ell  and  Mr.  T.  jET.  Terrell^  for  the  appellant.  —  The 
views  of  Courts  of  Equity  as  to  the  validity  of  arrangements  con- 
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templating  a  separation  between  husband  and  wife  have  of  late 
years  been  considerably  modified.  Wihon  v.  Wilson,  (a)  And  in 
the  present  case  there  is  a  circumstance  which  with  reference  to 
provisions  determining  interests  on  bankruptcy  has  been  consid- 
ered material ;  namely,  that  the  settlement  is  not  one  made  by  the 
person  with  respect  to  whom  the  event  is  to  happen,  but  is  a  set- 
tlement made  by  another  person  of  his  own  property.  This,  as 
regards  public  policy,  has  always  been  considered  an  important 
distinction.  The  settlement  was  of  the  father's  property.  Being 
master  of  the  subject-matter  of  the  settlement,  he  had  a  right  to 
say  upon  wh^t  conditions  he  would  settle  it.  Nor  is  the  condition 
contrary  to  public  policy  or  illegal.  It  might  be  the  means  of 
inducing  the  wife  so  to  conduct  herself  as  to  make  a  separation 
undesirable.  The  provision  is  not  illegal,  because  among  its  con- 
sequences there  may  by  possibility  be  a  bad  one.  Such  reasons 
would  prove  that  an  ordinary  remainder  after  an  estate  for  life  was 
illegal,  as  it  gives  to  the  remainder-man  a  motive  for  hastening  the 

death  of  the  tenant  for  life.  The  limitation  in  this  case,  so 
*  987    far  from  holding  out  an  inducement  to  *  separation,  does 

the  contrary.  Lord  Eldon's  reasoning  (()  proceeded  upon 
the  incapacity  of  the  ^fe  to  enter  into  such  a  contract.  He  could 
not  see  how  a  husband  and  wife,  having  undertaken  certain  duties, 
could  contract  to  put  an  end  to  the  relation,  and  determine  tiie 
discharge  of  those  duties  towards  one  another  and  their  children. 
That  principle  does  not  apply  to  a  provision  made  by  a  stranger. 

[The  Lord  Justice  Turner,  —  In  St.  John  v.  St.  John  ((?)  Lord 
Eldon  does  not  put  the  case  upon  the  incapacity  of  the  wife  to 
contract,  but  upon  public  policy.] 

Even  admitting  this  to  be  open  to  such  an  objection,  although  we 
submit  that  it  is  not,  still  the  provision  is  not  a  condition,  but  a 
limitation  to  the  separate  use  of  the  wife  until  her  death,  or  until 
the  death  of  her  husband,  or  until  their  separation.  On  any  one 
of  these  events  happening  the  special  limitation  to  the  separate 
use  terminates,  and  the  husband  takes  the  income  as  he  ought  to 
do,  being  by  law  bound  to  support  the  children. 

(a)  1  H.  L.  Ca8.  538. 

(6)  Westmeath  v.  Salisbury,  5  Bli.  N.  S.  329. 

(c)  llVcB.  626. 
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They  also  referred  to  the  following  cases :  Scolastica^B  Case,  (a) 
Bateman  v.  Rosg^  (h)  Cocksedge  v.  Cocksedge^  (c)  Vandergucht  v. 
de  Blaquiercy  (d)  Jacobs  v.  Amyatt,  (e)  Wihon  v.  MtLshett,  (jj) 
Egerton  v.  Lord  Browrdow,  (k) 

Mr.  Daniel  and  Mr,  Amphlett,  for  Mrs.  Cartwright.  —  The 
difficulty  arising  from  the  want  of  capacity  of  the  wife  to  contract 
has  been  long  since  surmounted  by  the  intervention  of  a 
trustee,  and  the  modern  cases  do  not  *  turn  upon  any  such  *  988 
difficulty,  but  upon  the  grounds  of  it  being  contrary  to 
public  morality  that  there  should  be  any  pecuniary  inducement 
held  out  to  a  husband  and  wife  to  fail  in  the  discharge  of  their 
duties  to  one  another,  and  tliat  the  law  will  not  permit  in  any  case 
the  separation  of  husband  and  wife  to  be  made  the  subject  of  an 
antenuptial  contract.  There  is  no  ground  for  the  argument  that 
this  is  a  limitation.     It  is  a  condition. 

They  referred  to  Durarvt  v.  Titley^  (i)  Rodney  v.  Chambers,  (A) 
^i^.  John  V.  SL  John,  (l)  Egerton  v.  Lord  Brotvnlow.  (m) 

Mr.  C.  M.  Roupell  and  Mr.  Bowring,  for  the  trustees. 

Mr.  Iiu88ell,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  Tlie  first  question  is, 
whether  the  limitation  in  favour  of  the  husband  is  in  the  nature 
of  a  remainder,  or  of  a  condition  destructive  of  the  particular 
estate.  It  appears  to  me  plainly  in  the  nature  of  a  condition 
destructive  of  the  particular  estate,  and  not  a  limitation  to  await 
its  natural  termination ;  and  if,  therefore,  the  limitation  by  way  of 
condition  destructive  of  the  particular  estate  is  one  of  an  illegal 
'  nature,  or  contravening  the  policy  of  the  law  (the  same  idea  in 

(a)  Newis  v.  Lark,  Flowd.  403 ;  and  see  Mary  Portington's  Case,  10  Co.  41  b. 
(6)  1  Dow,  235.  («)  1  Madd.  376  n. 

(c)   14  Sim.  244 ;  6  Hare,  397.  (g)  3  B.  &  A.  743. 

Id)  6  M.  &  C.  229. 

(h)  1  Sim.  N.  S.  464,  since  reversed  by  the  House  of  Lords ;   see  4  H.  L. 
Cas.  1. 

(0  7  Price,  677.  (0  11  Ves.  626. 

(A;)  2  East,  283. 

(m)  1  Sim.  N.  S.  464 ;  but  see  4  H.  L.  Cas.  1 ;  S.  C,  on  appeal 
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other  terms),  I  apprehend  that  it  is  void ;  that  it  is  as  if  it  had 
never  been ;  and  that  the  invalidity  of  it  does  not  eflFect  the 
validity  of  the  other  provisions  in  the  same  instrument^  to  which 
there  is  no  such  objection. 

Now,  I  apprehend  the  theory  of  the  law  to  be,  that  a 

*  989   *  man  and  his  wife  cannot  live  in  a  state  of  separation 

from  each  other  (in  the  only  sense,  or  in  either  of  the  only 
senses,  in  which  that  term  can  possibly  be  understood  here)  with- 
out some  failure  on  the  part  of  one  or  both  in  the  performance  of 
duties  in  the  fulfilment  of  which  society  has  an  interest.  Here 
certain  rights  in  property  have  been  conferred  by  an  antenuptial 
settlement  on  the  intended  husband  and  the  intended  wife,*  in  the 
event  of  the  marriage  taking  place,  subject  to  a  proviso  for 
materially  varying  those  rights  in  a  manner  favourable  to  the 
husband,  if  a  separation,  by  reason  of  any  disagreement  or  other- 
wise, should  take  place.  Understanding  that  term  as  I  have 
already  stated,  1  am  of  opinion  that  such  a  proviso  is  against  public 
policy,  and  therefore  void.  This  renders  it  unnecessary  to  go  into 
the  particular  facts  of  the  case. 

The  Lord  Justice  Turner.  —  There  are  two  questions  in  this 
case :  first,  the  question  on  the  construction  of  this  deed,  whether 
this  is  a  limitation,  or  whether  it  is  by  way  of  condition  determin- 
ing the  estate ;  .and,  secondly,  if  it  be  a  condition,  what  is  the 
effect  of  that  condition  ? 

By  the  deed,  the  estate  is  vested  in  the  trustees  during  the  life 
of  the  wife,  in  trust,  subject  to  the  provision  for  the  determination 
of  the  trusts  thereinafter  contained,  to  pay  the  rents  and  profits 
to  the  wife  for  and  during  her  life  ;  and  the  provision  thereinafter 
contained  is,  that  in  case  a  separation  shall  take  place,  by  reason 
of  any  disagreement  or  otherwise  between  the  husband  and  wife 
after  the  solemnization  of  the  marriage,  then  and  in  such  case 
the  rents,  issues,  and  profits  shall  be  paid  to  the  husband  during 
the  remainder  of  the  joint  natural  lives-  of  the  husband 

*  990   and  the  wife.    Now,  if  this  be  construed  to  be  *  a  limitation, 

the  effect  of  that  consti*uction  of  the  deed  would  be,  to  leave 
undisposed  of  by  the  deed  the  interest  after  the  determination  of 
the  estate  limited  to  the  wife  until  the  separation, —  to  leave 
undisposed  of  the  interest  in  remainder  during  the  joint  lives.  Of 
course,  that  is  a  construction  one  would  not  be  inclined  ordinarily 
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to  put  upon  a  marriage  settlement,  purporting  to  dispose  of  all  the 
interests  in  the  property  comprised  in  that  deed.  The  language  of 
the  deed  does  not  import  that  any  such  construction  could  proba- 
bly be  contemplated  by  the  parties,  for  the  limitation  is  distinct  to 
the  trustees,  subject  to  the  proviso  for  determining  the  estate,  and 
there  is  a  distinct  proviso  for  determining  it.  I  feel,  therefore, 
no  doubt  that  this  is  a  life-estate,  with  a  condition  for  determining 
that  estate. 

Then  we  come  to  the  second  question,  What  is  the  effect  of  that 
condition  ?  It  was  very  fairly  admitted  in  argument  that  the  con- 
dition would  be  bad  if  contained  in  a  deed  entered  into  between 
the  husband  and  wife  after  the  marriage ;  but  it  was  said  that  it 
was,  nevertheless,  good  in  a  deed  entered  into  between  the  husband 
and  wife  and  the  father  of  the  husband  antecedent  to  and  upon 
the  occasion  of  the  marriage,  in  contemplation  of  the  marriage 
between  the  parties.  In  order  to  see  whether  that  is  so,  it  is 
necessary  to  consider  why  it  is  that  the  condition  would  be  bad  if 
entered  into  between  the  husband  and  wife  after  the  marriage. 
If  it  is  clear  that  the  reason  why  the  condition  would  be  bad  if 
entered  into  between  the  husband  and  wife  after  the  marriage  is, 
the  policy  of  the  law,  founded  upon  the  relation  which  exists 
between  the  husband  and  wife,  and  the  importance  to  society  of 
maintaining  that  relation  between  them,  —  if  that  be  the  principle 
upon  which  the  condition  would  be  invalid  if  entered  into 
in  a  deed  after  marriage,  what  distinction  can  there  *  be  *  991 
where  the  provision  is  contained  in  a  deed  entered  into 
with  reference  to  marriage,  and  when  the  marriage  state  is  the 
condition  of  the  parties  contemplated  by  them  at  the  time  of  the 
execution  of  the  deed  ?  Now,  that  a  condition  of  this  description 
is  against  the  policy  of  the  law  is  tolerably  clear.  In  the  case  of 
Brown  v.  Peck,  (a)  there  was  a  gift  to  a  woman  of  an  annuity  of 
a  certain  amount,  if  she  lived  with  her  husband ;  but  if  she  lived 
separate  from  him  and  with  her  mother,  she  was  to  have  a  larger 
annuity.  It  was  lield  that  the  condition  was  bad,  as  being  contra 
honos  mores;  and  the  woman  was  held  entitled  to  the  larger 
annuity.  And  in  the  case  of  Westmeath  v.  Weatmeath,  (6)  I  find 
Lord  Eldon  expressing  himself  in  these  words :  "  I  apprehend  that 
any  instrument  which  provides  for  a  present  separation,  and  which 

(a)  1  Eden,  140.  (6)  Jac.  126. 
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prospectivelj  looks  to  the  parties  living  together  a^in,  and  then  to 
a  future  separation,  that  such  a  deed,  so  far  as  it  provides  for  that 
fiiture  separation,  will  never  he  carried  into  effect."  These  cases, 
I  think,  show  that  it  is  the  policy  of  the  law  which  renders  these 
conditions  bad.  The  appellant,  however,  relied  upon  another  case 
in  the  House  of  Lords,  Bateman  v.  Ilo%%  ;  (a)  but  that  was  a  case 
in  which  there  had  been  a  separation  between  the  parties  at  the 
time  when  the  arrangement  was  made ;  and  in  a  suit  between  them 
there  was  a  reference  to  arbitration,  and  the  award  was,  that  a 
certain  annuity  should  be  paid  to  the  wife,  provided  they  should 
so  long  continue  separate  and  apart  from  each  other ;  that  is  to 
say,  that  the  annuity  to  the  wife  should  continue  as  long  as  the 
separation  continued,  there  being  a  separation  at  the  time  the  deed 
was  entered  into.  That  case,  therefore,  does  not  in  the  least 
degree  militate  against  what  is  to  be  found  in  We^tmeath  v. 
*  992  *  We%tmeath  and  the  other  cases  which  Lord  Eldon  dealt 
with  when  he  held  that  provisions  which  have  reference  to 
future  separations  are  against  the  policy  of  the  law. 

An  argument  was,  however,  attempted  to  be  founded  on  this 
distinction :  it  was  said  this  was  not  a  settlement  by  the  husband 
on  the  wife,  but  by  the  father  of  the  husband.  I  take  it  that,  in 
general,  no  person  can  derive  any  interest  imder  the  fraudulent 
act  of  another,  and  that  this  rule  equally  applies  to  an  act  in  fraud 
of  the  law  as  to  an  act  in  fraud  of  another  party.  It  does  not 
seem  to  me,  therefore,  that  any  valid  distinction  can  be  founded 
on  the  circumstance  of  this  being  a  settlement  made  by  the 
father. 

Upon  all  these  grounds,  I  am  clearly  of  opinion  that  this  con- 
dition is  altogether  void.  The  appeal  must  be  dismissed  with 
costs. 

(a)   1  Dow,  235. 
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*  CROLY  V.  WELD.  *  998 

1853.    May  30  ^  31.    Before  the  Lords  Justices. 

A  testatrix  bequeathed  all  her  property  to  tnistees  upon  trust  to  secure  thereout 
a  h'fe  annuity  to  her  niece,  to  be  paid  to  her  half-yearly,  for  her  own  use, 
independently  of  all  control,  and  directed  that  after  the  niece^s  death  the 
principal  should  revert  to  her  father  and  his  children,  but  that,  during  her 
life,  "  the  placements,^^  so  far  as  regarded  the  niece^s  income,  should  be  well 
secured,  and  the  funds  not  moved  without  the  niece^s  consent  as  well  as  that 
of  her  trustees ;  and  she  directed  that  the  surplus  of  the  income,  after 
payment  of  the  annuity,  should  go  to  the  niece^s  father  for  his  use  and  that  of 
his  other  children,  but  the  whole  was  to  be  at  the  disposal  of  the  niece,  under 
the  advice  of  the  trustees,  to  insure  the  payment  of  certain  pecuniaiy  legacies. 
The  assets  were  insufficient  to  pay  the  annuity  and  all  the  legacies  in  full : 
EM,  that  the  annuity  was  payable  out  of  the  capital.' 

Tffls  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
upon  an  administration  claim  filed  by  an  annuitant  under  the  will 
of  Mrs.  Elizabeth  Croly,  dated  the  12th  of  January,  1850 ;  and 
the  question  was,  whether  the  annuily  ought  to  abate,  there  being 
a  deficiency  of  assets  to  pay  all  the  legacies.  The  will  was  thus 
expressed :  '^  I,  Elizabeth  Groly,  in  this  my  last  will  and  testament 
bequeath  all  the  property  I  die  possessed  of  in  my  own  right  and 
that  of  my  late  sister  in  bonds,  securities,  or  other  values  in  trust 
to  my  brother,  the  Rev.  Dr.  Croly,  to  Gordon  Weld  of  Twickenham, 
and  to  Gustavus  Fauche  of  Paris,  and  those  three  persons  are  to 
secure  out  of  those  sums  a  life  amiuity  of  five  thousand  francs  a 
year  to  my  niece,  Jemima  Susan  Groly,  to  be  paid  to  her  half- 
yearly,  to  her  own  use,  independently  of  all  control,  and  that  after 
Jemima's  death,  the  principal  reverts  t.o  her  father  and  his  children ; 
but  that  during  her  life  the  placements,  as  far  as  regards  Jemima's 
income^  be  well  secured,  and  the  funds  not  moved  without  Jemi- 
ma's consent,  as  well  as  that  of  her  trustees.  The  overplus  of 
the  income  after  the  annuity  of  five  thousand  francs  is  to  go  to 
Dr.  Croly  for  his  use  and  that  of  his  other  children,  and  he  can 
help  Jemima;  I  expect  he  will  this  present  year.  The 
whole  is  to  be  at  the  disposal  of  Jemima,  under  the  *  advice  *  994 
of  the  trustees,  to  insure  the  payment  of  as  follows :  to  my 

>  Be  Baker,  Baker  r.  Baker,  7  De  G.,  M.  &  6.  681 ;  Wright  v,  Callender,  2 
Be  6.,  M.  &  6.  652,  and  cases  cited  in  note  (1) ;  Birch  v.  Sherratt,  L.  B.  2  Ch. 
Ap.644. 
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kind  friend  the  Vicomte  D'Estampes  a  souvenir  of  one  thousand 
francs  for  a  little  tour  in  Switzerland  next  summer,  to  brighten 
some  of  those  hours  for  him  of  which  his  kindness  to  me  baa 
gloomed  so  many.  Then  a  plain  funeral,  50  francs  for  the  ground 
for  ten  years  (quite  long  enough,  as  I  cannot  be  buried  in  my 
mother's  grave  till  five  years  pass)  ;  then  there  are  some  20  or  30 
francs  at  Montmartre;  there  will  be  600  or  600  francs,  doctor, 
servants;  and  some  presents;  and  I  count  on  Mr.  Fauche  and 
Mr.  Weld  for  all,  as  they  will  have  money  in  their  hands." 

The  Vice-Chancellor  decided  that  the  annuity  was  payable  only 
out  of  the  income  of  the  estate. 

Mr.  Follett  and  Mr.  Karslahe  supported  the  appeal. 

Mr.  Caima  was  for  the  respondent. 

Mr.  Biltonj  for  the  trustees. 

Mr.  Follett  J  in  reply. 

The  following  cases  were  cited :  Foster  v.  Smithy  (a)  Wroughlon 
V.  Colquhouny  (J)  Hx  parte  Wilkinson^  ((?)  Wright  v.  Cailender^  (d) 
Heron  v.  Stokes j  (e)  Kerr  v.  Middlesex  Hospital.  (^) 

The  Lord  Justice  Turner.  —  The  Court  has  had  the  advantage 
of  having  this  case  more  fully  argued  than  it  was  before  the  Vioe- 

Chancellor,  and  we  have  availed  ourselves  of  the  interval 
*  995    since  *  the  case  was  opened  yesterday  to  look  not  only  into 

the  cases  cited,  but  others.  The  general  rule  is,  that  if 
there  be  a  clear  gift  of  a  life-interest  and  of  a  reversion,  and  the 
estate  proves  insufficient,  each  party,  the  tenant  for  life  and  the 
reversioner,  must  bear  the  loss  in  proportion  to  his  interest ;  but 
that  if  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  the  an- 
nuity takes  precedence,  and  the  whole  loss  falls  on  the  residuary 
legatee.  The  question  upon  this  will  is,  whether  this  is  a  gift  of 
a  life-interest  to  Miss  Croly,  and  afterwards  of  the  reversion,  or 

(a)  2  Y.  &  C.  C.  C.  193 ;  1  Ph.  629. 
(6)  1  De  G.  &  Sm.  86.  (e)   2  Dr.  &  War.  89. 

(c)  3  De  G.  &  Sm.  633.  (g)  2  De  G.»  M.  A  G.  676. 

Id)  2  De  G.,  M.  &  G.  652. 
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whether  it  is  a  gift  of  an  annuitjr  to  Miss  Groly  and  of  the  residue 
to  Dr.  Croly  and  the  other  children.  I  confess  that  I  entertained 
some  doubt  at  first,  but  on  consideration  I  am  satisfied  that  this 
is  a  gift  of  an  annuity  and  of  a  residue. 

The  testatrix  in  the  first  place  has  not  directed  any  particular 
fund  or  sum  to  be  set  apart  to  provide  for  the  annuity,  but  has 
directed  that  her  trustees  are  to  secure  out  of  the  funds  mentioned 
a  life-annuity  of  5000  francs  for  Jemima,  a  trust  which  overrides 
the  whole  estate.  After  her  death  '^  the  principal  reverts  to  her 
father  and  his  children."  The  word  "  reverts  "  is  very  peculiar, 
and  shows  that  the  fund  to  be  taken  for  the  annuity  was  to  be 
taken  Out  of  something  into  which  it  is  to  go  back.  But  there 
is  nothing  into  which  it  can  go  back  except  the  residue.  I  think 
that  when  she  mentions  ^^  the  overplus,"  she  was  referring  to  the 
fact  that  the  whole  property  subject  to  the  annuity  was  to  belong 
to  Dr.  Croly  and  the  other  children ;  and  that  when  she  says  "  out 
of  the  fund,"  her  meaning  was  that  the  fund  was  to  be  taken  to 
secure  the  annuity,  and  that  what  was  left  of  it  was  to  fall  into 
the  residue.  The  true  construction  appears  to  me  to  be  that  the 
parties  are  placed  by  the  will  in  the  situation  of  annuitant  and 
residuary  legatee,  and  not  in  that  of  tenant  for  life  and  rever- 
sioner. 

*  The  word  "  placements  "  at  first  created  a  difiiculty  in  *  996 
my  mind,  but  on  looking  at  the  whole  context,  I  am  satisfied 
that  the  testatrix  meant  nothing  by  it  except  to  give  the  annuitant 
control  over  the  fund  by  which  the  annuity  was  to  be  secured,  and 
that  it  is  not  inconsistent  with  the  intention  that  the  annuity 
should  be  paid  in  full.  Wright  v.  Callendar  (a)  is  a  strong  author- 
ity on  the  subject. 

The  Lord  Justice  Knight  Bruce.  —  This  case  was  so  slightly 
argued,  and  so  little  authority  was  referred  to,  before  the  Vice- 
Ghancellor,  that  I  hardly  consider  myself  as  differing  from  him. 
K  the  will  had  ended  with  the  gift  of  the  annuity,  there  would 
have  been  no  question  but  that,  however  great  or  small  the  income 
of  the  testatrix's  estate  might  be,  the  annuity  must  have  been  paid 
in  full  to  the  last  farthing  of  the  property.  If  so,  the  question 
may  be  put  thus:   Does  the  subsequent  language  show  a  clear 

(a)  2  De  G.,  M.  &  G.  652. 
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intention  otherwise?  For  if  a  clear  intention  be  shown  in  an 
earlier  part  of  the  will,  that  can  only  be  displaced  or  changed  by 
an  intention  equally  clear  in  another  part.  My  opinion  is,  that 
if  there  is  any  thing  in  the  rest  of  the  will  derogating  from  the 
intention  to  be  collected  from  tliese  words,  it  does  no  more  than 
create  a  doubt,  and  the  doubt  is  not  sufficient  to  prevail  against 
the  clear  effect  that  would  have  been  given  to  the  words  of  the 
gift  standing  alone.  I  therefore  think  that  this  annuity  must  be 
paid  in  full. 


♦997  •FLEMING  v.  SELF. 

1S54.    July  15,  19,  22.    November  21.    Deoember  9.    Before  the  Lord  Cluut* 

oellor  Lord  CRiimroRTK. 

Hie  owner  of  shares  in  a  benefit  bailding  society  gare  a  mortgage  securitj  oo 
leaseholds  for  sums  advanced  to  him  by  the  society  in  respect  of  hia  shares : 
he  subsequently  gave  notice  of  his  desire  to  redeem  the  mortgaged  premiaes, 
and  a  difference  having  arisen  as  to  the  terms  of  redemption,  he  filed  a  daim. 
The  Lord  Chancellor  made  a  decree  for  redemption,  directing  calculation  of 
the  longest  possible  duration  of  the  society  at  the  date  of  the  notice,  haTing 
regard  to  the  net  assets  of  the  society  and  to  the  monthly  subscriptions  and 
redemption  money  still  continuing  payable,  and  to  the  number  of  1002.  shares 
to  be  provided  for,  and  charging  the  plaintiff  as  a  present  debt  with  all  sub- 
scriptions and  redemption  money  which  would  become  payable  by  him  assum- 
ing the  society  to  endure  for  the  whole  of  the  calculated  period,  and  crediting 
him  with  the  amount  of  bonus  payable  at  the  date  of  the  notice  to  witfadrmwing 
members.' 

The  provisions  as  to  arbitration  contained  in  the  27th  section  of  the  Act  10 
Geo.  4,  c.  56,  and  which  are  incorporated  into  the  Act  6  &  7  Will.  4,  c  S3, 
do  not  apply  to  questions  such  as  those  raised  on  the  above  daim,  the  deter- 
mination of  which  depended  partly  on  the  construction  of  the  rules  of  the 
society  and  partly  on  the  meaning  of  the  mortgage-deed  and  the  mode  of 
giving  effect  to  it.' 

The  plaintiff  in  this  suit,  Thomas  Brandon  Fleming,  was  the 
owner  of  fifteen  shares  in  the  Gamberwell  Building  and  Invest- 

>  See  Smith  v.  Pilkington,  1  De  G.,  F.  &  J.  120;  Archer  o.  Harrison,  7  De 
G.,  M.  &  G.  404 ;  Fanner  o.  Smith,  4  II.  &  N.  196,  and  note  at  the  end  of  the 
case  in  Am.  ed. ;  Sparrow  v.  Fanner,  26  Beav.  511 ;  Matterson  v.  Eldeifield, 
L.  R.  4  Ch.  Ap.  207 ;  Barker  v.  Bigelow,  16  Gray,  130. 

'  See  Farmer  o.  Giles,  6  H.  &  N.  753 ;  Beg.  o.  Trafford,  4  £1.  &  Bl.  122. 

[774] 


FLEMING  V.  SELF.  *  997 

ment  Society,  which  commenced  business  on  the  6th  Novem- 
ber, 1843 ;  (a)  he  had  *  mortgaged  to  the  society  certain    *  998 

(a)  The  society  was  established  in  1843,  under  the  provisions  of  the  Act  6  & 
7  Will.  4,  c.  32,  intituled,  *'  An  Act  for  the  Regulation  of  Benefit  Building 
Societies ;  ^  and  the  following  are  such  portions  of  its  rules  as  are  referred  to  in 
the  arguments  and  judgment  above  given. 

YIL  Suhscriptiom  and  Mode  of  Payment, — That  every  person  entering 
this  society,  on  or  before  the  third  monthly  meeting,  shall  pay  the  sum  of  two 
shillings  and  sixpence  per  share,  as  entrance  money ;  and  after  that  period  shall 
pay  such  sum  per  share,  as  entrance  fee,  as  the  directors  shall  appoint,  until  the 
directors  shall  fix  upon  a  greater  amount  as  a  bonus.  That  every  member  of 
this  society  shall,  on  the  first  monthly  meeting,  commence  paying  his  or  hei* 
subscription  money,  or  sum  of  eight  shillings  and  sixpence  per  share,  for  each 
and  every  share  he  or  she  may  hold,  and  shall  afterwards  continue  to  pay  his  or 
her  subscription  money,  of  eight  shillings  and  sixpence  per  share,  with  all  fines 
that  may  be  due  from  him  or  her,  on  the  day  of  every  succeeding  monthly  meet* 
ing,  until  the  objects  of  the  society  have  been  fully  accomplished ;  such  payments 
to  be  made  to  the  secretary  during  the  first  two  hours  of  meeting,  or  at  such 
other  hours  as  the  directors  may  appoint ;  and  every  member  neglecting  to  pay 
his  or  her  subscription  shall  be  fined  for  each  share  as  follows :  fouipence  for 
the  first  month,  eightpence  for  the  second  month,  one  shilling  for  the  third 
month,  one  shilling  and  fourpence  for  the  fourth  month,  one  shilling  and  eight* 
pence  for  the  fiiflh  month,  two  shillings  for  the  sixth,  and  three  shillings  and 
sixpence  for  each  subsequent  month :  and  any  member  not  having  executed  a 
mortgage  to  the  society,  as  hereinafter  mentioned,  continuing  to  neglect  the 
payment  of  his  or  her  monthly  subscriptions  until  the -fines  incurred  thereby 
shall  equal  all  the  moneys  actually  advanced  by  him  or  her,  exclusive  of  the 
entrance  fees,  shall  thereupon  be  expelled  the  society,  and  forfeit  all  his  or  her 
interest  therein.  That  if  any  member  shall  be  in  arrear  in  respect  of  his  or 
her  subscription  or  fines  for  more  than  one  month,  every  payment  that  shall 
afterwards  be  made  by  such  member,  if  not  sufficient  to  discharge  the  whole 
thereof,  shall  be  applied  first  to  the  liquidation  of  what  shall  be  owing  for  the 
first  month  in  which  he  shall  have  been  in  arrear,  and  then  in  discharge  of  the 
arrears  of  each  succeeding  month.  That  each  member  shall  contribute  annually 
sixpence  to  the  postage  fund. 

y III.  Admitting  Members  after  Commencement,  —  That  any  person  entering 
this  society  after  the  third  monthly  meeting,  or  alrea<ly  being  a  member  thereof, 
and  taking  up  or  subscribing  for  an  additional  number  of  shares,  shall  pay- the 
full  amount  of  his  or  her  subscriptions  for  such  share  or  shares  from  the  corn** 
mencement  of  the  society  to  the  period  when  such  person  shall  become  a  member 
of  this  society,  or,  already  being  a  member  thereof,  to  the  period  when  such 
member  or  members  shall  subscribe  for  an  additional  share  or  shares,  together 
with  such  further  sum  as  the  directors  may,  from  a  calculation  of  the  profits, 
deem  reasonable,  either  in  one  payment,  or  in  such  instalments  as  the  directors 
may  think  fit.  That  whenever  the  directors  shall  have  determined  the  amount 
of  such  instalments,  the  same  shall  be  paid  with,  and  in  addition  to,  the  monthly 
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leasehold  property  as  a  security  for  the  repayment  of  sums 
•  999    advanced  to  him  *  by  the  society  in  respect  of  his  shares ; 

Sttbscriptionfl,  which  shall  thenceforth  become  payable  in  respect  of  each  new 
share ;  and  should  such  person  or  persons  neglect  or  fail  in  the  payment  of  the 
instalment,  he  or  she  shall  be  liable  not  only  to  the  payment  of  the  fines  imposed 
for  the  non-payment  of  subscription,  but  also  shall  be  liable  to  the  payment  of 
fines  for  the  non-payment  of  such  instalments.  That  the  amount  of  fines  for  the 
non-payment  of  instalments  shall,  for  every  share,  be  in  the  same  ratio  a?  sacb 
instalments  shall  bear  to  the  monthly  subscriptions,  payable  upon  an  entire  or 
original  share. 

IX.  Mode  of  advancing  Money  by  8dU  of  Shares,  —  That  so  often  as  the 
funds  of  the  society  shall  amount  to  a  share  or  sum  of  100^  (or  by  anticipation, 
that  is.  before  the  funds  actually  amount  to  that  sum,  if  the  directors  shall  so 
determine),  the  share  shall  be  awarded  to  the  highest  bidder  by  premium  for  the 
preference  (but  no  member  shall  be  allowed  to  advance  less  than  five  shillings 
on  each  bidding),  and  the  purchaser  shall  have  the  privilege  of  taking  as  many 
additional  shares  at  the  same  rate  as  the  directors  may  award  him,  not  exceeding 
nine,  on  giving  notice  of  such  an  intention  to  the  chairman  at  the  time  of  sale ; 
and  the  directors  shall,  if  they  deem  it  to  the  advantage  of  the  society,  have  the 
power  to  sell  an  additional  share  or  shares,  quarter,  half,  or  three-quarter  share 
at  the  same  rate  of  premium  as  the  last  purchase,  if  required.  That  if  two  or 
more  members  offer  the  same  sum  as  the  highest  bidding  for  a  share,  and  that 
sum  be  the  minimum  price,  or  reserved  bidding,  they  shall  ballot  for  the  share ; 
and  the  party  then  entitled  to  it  shall  pay  a  deposit  of  one  pound  on  account  of 
his  next  subscription  money,  the  same  to  be  forfeited  if  the  share  be  not  taken, 
pursuant  to  the  12th  rule.  That  such  sales  shall  take  place  at  such  time  and 
place  as  the  directors  may  appoint.  That  previous  to  the  sale  the  chairman  shall 
declare  the  amount  which  the  purchaser  will  be  required  to  pay  for  arrears,  or 
back  payments  of  subscriptions,  from  the  commencement  of  the  society.  That 
the  biddings  shall  be  taken  by  ticket,  three  times  successively,  and  the  person 
ultimately  oflfering  the  largest  price  shall  be  the  purchaser.  That  whenever  a 
member  shall  purchase  a  greater  number  of  shares  than  he  shall  have  previously 
subscribed  for,  the  sum  of  one  pound  shall  be  forthwith  paid  on  each  share  to 
the  secretary,  as  part  of  the  subscription  money  payable  thereupon;  and  all 
other  payments  shall  be  made  pursuant  to  Rule  VII. ;  and,  in  default  thereof, 
the  said  sum  of  one  pound  per  share  shall  be  forfeited,  and  the  directors  shall 
have  power  to  resell  such  share  or  shares. 

X.  Minimum  Price  of  Shares.  —  That  the  reserved  bidding  at  which  the 
shares  shall  be  put  up,  shall  be  fixed  at  not  less  than  forty  pounds  for  the  first 
year,  and,  at  subsequent  sales,  at  such  prices  as  the  directors  shall  determine 
firom  time  to  time. 

"XII.  Security  for  Money  advanced  on  Shares  sold.  —  That  when  any  member 
shall  haVc  been  awarded  his  or  her  share  or  shares,  pursuant  to  Article  IX.,  be 
or  she  shall  forthwith  give  notice  of  the  situation  of  the  premises  intended  to  be 
offered  for  the  security  thereof  to  the  secretary,  who  shall  forthwith  transmit  a 
copy  of  the  same  to  the  surveyor,  together  with  the  surveyor's  fee  as  mentioned 
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the  mortgages  were  dated  the  8d  August,  1847,  and  the 

10th    December,  *1847,  respectively;    he  subsequently    *1000 

in  the  foarth  rale,  and  the  surveyor  shall,  within  seven  days  after  the  receipt 
thereof,  examine  the  premises  mentioned  in  such  notice,  and  make  his  report  in 
writing  to  the  directors  at  the  next  meeting.  That  when  the  directors  shall  be 
satisfied  that  the  premises  so  to  be  offered  as  aforesaid  are  a  sufficient  security 
to  the  society,  they  shall  authorize  the  trustees  to  pay  to  such  member  the  sum 
or  sums  of  money  which  he  or  she  shall  be  entitled  to  receive,  on  such  member 
executing  a  mortgage  of  such  premises  as  the  solicitor  to  the  society  shall  require, 
and  deliver  the  same,  and  all  other  necessary  title-deeds  relating  thereto,  to  the 
solicitor  to  be  deposited  with  the  trustees,  as  a  security  to  the  said  society,  for 
so  much  money  as  shall  therein  be  expressed  to  be  secured,  and  the  trustees 
shall  make  such  payment  accordingly.  That  if  previously  to  any  member  being 
so  entitled  to  his  or  her  share  or  shares,  he  or  she  shall  be  desirous  of  ascertain- 
ing the  amount  which  the  directors  shall  be  willing  to  advance  on  certain  premises, 
notice  thereof  shall  be  given  to  the  surveyor,  with  one  guinea  on  account  of  the 
fees,  and  an  examination  and  a  report  thereon  made,  as  above  mentioned ;  and 
the  directors  shall  communicate  to  such  member  the  amount  they  shall  deem 
proper  to  be  advanced  on  such  premises,  at  the  cost  of  the  applicant.  That 
whenever  any  property  mortgaged  to  the  society  shall  be  subject  to  any  chief  or 
ground  rent,  the  member  to  whom  the  property  shall  belong  shall  iumish  the 
secretary  with  a  statement  containing  the  amount  of  the  rent,  the  name  and 
address  of  the  person  or  persons  to  whom,  and  the  day  or  respective  days  on 
which,  the  same  shall  become  due  and  payable,  and  shall,  firom  tiiue  to  time, 
produce  to  the  secretary  an  acknowledgment  or  voucher  for  the  payment  thereof 
before  the  period  prescribed  for  such  payment  shall  have  elapsed ;  and  in  case 
the  rent  shall  not  have  been  duly  paid,  the  directors  shall  order  the  amount 
thereof  to  be  advanced  out  of  the  society^s  funds  to  the  secretary,  who  shall  pay 
the  same  accordingly.  That  should  such  member  neglect  to  furnish  such  state- 
ment and  to  produce  such  acknowledgment  or  voucher,  or,  at  the  next  monthly 
subscription  day  which  shall  succeed  such  advance,  to  repay  the  same,  he  or  she 
shall,  for  each  default,  pay  a  fine  of  five  shillings.  That  if  any  member  has  pur- 
chased one  or  more  share  or  shares  for  the  purpose  of  building,  he  shall  be  at 
liberty  to  employ  any  surveyor  or  builder  to  survey  or  build  for  him ;  but  in  that 
case  the  surveyor  of  the  society  must  first  approve  of  the  plans  and  specifications 
of  the  intended  buildings,  copies  of  which  are  to  be  left  with  him,  so  that  he  can 
satisfy  himself  that  the  plans  and  specifications  are  adhered  to ;  and  he  is  to 
certify  how  much  of  and  when  the  share  or  shares  purchased,  not  exceeding  76i. 
per  cent,  may  be  advanced  to  such  member  as  the  buildings  proceed,  in  sums  of 
not  less  than  25/.  each,  except  as  the  balance.  He  is  also  to  report  the  amount 
of  insurance  to  be  effected  upon  the  building.  That  in  no  case  shall  any  property 
be  deemed  a  sufiicient  security  for  any  moneys  to  be  advanced  by  the  society 
which  shall  be  subject  to  any  previous  mortgage,  except  to  this  society,  or  which 
shall  be  held  for  any  term  of  years  subject  to  an  annual  rack  rent.  That  when 
any  trustee  shall  become  the  purchaser  of  a  share,  or  do  any  act  moving  from 
himself,  then  all  securities  and  undertakings  shall  be  made  to  the  other  trustees. 
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claimed  to  be  entitled  to  redeem  the  premises  so  mori- 
*  1001    gaged  upon  *  the  terms  of  repaying  the  amomits  advanced 

That  should  any  member,  after  receiving  any  portion  of  his  or  her  share  or 
shares,  leave  the  building  upon  which  the  same  shall  have  been  advanced  nnfin- 
ished,  to  the  prejadice  or  risk  of  the  society,  the  directors  (having  first  given 
fourteen  days^  notice  to  the  member  of  such  their  intention)  shall  be  at  liberty 
either  to  sell  such  premises,  or  to  employ  any  person  or  persons  to  finish  and 
complete  the  same  at  the  costs  and  charges  of  the  member,  and  to  advance  and 
pay  the  sum  or  sums  of  money  requisite  for  such  purpose  aooordingly.    That  in 
the  said  mortgage^deed,  it  shall  be  specified  that  in  case  the  said  member  shall 
at  any  time  thereafter  fail,  neglect,  or  refuse  for  six  calendar  months  to  pay, 
observe,  and  perform,  all  or  any  of  his  or  her  subscriptions,  payments,  and 
regulations,  on  his  or  her  part  respectively  to  be  paid,  observed,  and  performed, 
then  the  trustees,  or  directors  for  the  time  being  may  appoint  a  person  or  per- 
sons to  collect  the  rents  and  profits  of  the  premises  therein  mentioned:  bat 
should  the  same  be  insufficient  to  satisfy  the  purpose  aforesaid,  then  the  trustees, 
or  the  directors  in  their  names,  may,  without  the  concarrence  or  consent  of  the 
said  member,  absolutely  sell  and  dispose  of  all  or  any  part  of  the  said  premises 
by  public  auction,  but  in  case  no  public  sale  can  be  effected,  then  by  private 
contract,  for  the  most  money  that  can  be  had  or  gotten  for  the  same,  and  shall 
receive  the  purchase-money  arising  therefrom ;  and  at  such  public  sale  tiie  tros- 
tees  or  directors,  or  one  of  them,  or  some  other  person  to  be  appointed  by  him 
or  them,  in  writing,  shall  be  allowed  to  buy  in  the  premises  on  behalf  of  the 
society,  and  to  resell  the  same  without  being  answerable  for  any  loss  that  may 
be  occasioned  by  such  resale ;  and  out  of  the  money  to  arise  from  such  coUaction 
of  rents  and  profits,  or  such  sale  as  aforesaid,  the  directors  for  the  time  being 
shall  in  the  first  place  discharge  all  costs,  charges,  and  expenses,  which  may  be 
incurred  on  acconnt  of  such  collection  of  rents,  or  sale  or  sales,  or  in  any  wise 
relating  to  the  trusts  therein  contained ;  and  in  the  next  place  shall  retain  and 
reimburse  themselves,  and  the  said  society,  all  such  subscriptions  and  other 
payments  as  shall  then  be  due,  owing,  and  payable  by  snch  member,  nnder  and 
by  virtue  of  these  rules  and  the  mortgage-deed,  and  the  moneys  so  retained  (or 
the  said  society  shall  immediately  be  placed  with  the  society^s  bankers  to  the 
account  of  the  trustees,  for  the  use  and  benefit  of  the  sodety,  and  they  shall  and 
will  pay  the  surplus  (if  any)  arising  from  such  sale  or  colleetion  of  rents  to  the 
ssid  member,  or  to  such  other  person  or  persons  as  he  or  she  shall,  by  writing 
under  his  or  her  hand,  direct  or  appoint  to  receive  the  same :   and  in  the  said 
mortgage-deed  it  shall,  amongst  other  things,  be  declared  that  the  receipt  or 
receipts  of  the  trustees,  or  any  one  or  more  of  them  for  the  time  being,  acting 
under  that  deed,  shall  be  a  sufficient  discharge  and  discharges  to  all  tenants  and 
pnrohasers  paying  any  money  to  such  trustees,  without  being  accountable  for  the 
misapplication  or  non-applioation  thereof,  and  that  the  purohaser  or  purchasers 
shall  not  be  required,  or  under  the  necessity  of  inquiring  into  the  propriety  of 
such  sale  or  sales,  nor  whether  any  such  default  or  deficiency  shall  have  taken 
place.    That  the  costs  of  and  attending  the  investigation  of  the  title  to  property 
offered  to  the  sode^  shall  be  paid  by  the  member  offering  the  same,  whatber 
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to  him  by  the  society,  less  the  amount  of  subscriptions 
which  he  *  had  paid,  and  the  proportion  of  profits  in  the    *  1002 

sach  security  be  ultimately  accepted  or  not,  and  sball  be  recoverable  as  a  debt 
due  to  the  society,  and  the  member  shall  make  sudi  deposit  on  account  of  the 
said  costs  as  the  directors  may  think  fit. 

XIII.  Diredors  may  add  to  Surplus  Money  Part  of  Profits,  — That  when  any 
sales  shall  take  place  of  any  property  mortgaged  to  this  society,  the  directors 
shall  have  power  and  authority  to  add  to  any  surplus  moneys  remaining  in  the 
hands  of  the  trustees  after  satisfaction  of  the  several  purposes  above  mentioned, 
a  proportion  of  the  profits  of  the  society  made  up  to  the  time  of  such  sale  or 
sales,  equs)  to  that  which  shall  at  the  time  be  allowed  to  members  withdrawing; 
and  the  directors  may  order  the  trustees  to  pay  the  same  to  the  member,  with* 
and  in  addition  to,  the  surplus  moneys  to  which  he  shall  be  entitled. 

XIY .  Power  to  seU,  exchanffe,  or  redeem  Property  in  Mortgage,  —  That  if  any 
member  of  this  society,  having  purchased  any  share  oi^shares,  and  secured  the 
repayment  thereof  upon  his  or  her  premises,  shall  sell  such  premises,  it  shall  be 
lawinl  for  the  purchaser  to  take  the  same,  chargeable  with  the  debt  due  to  the 
society,  and  thenceforth  to  become  answerable  to  the  society  for  the  payments 
of  the  subscriptions  and  other  charges,  as  the  same  shall  become  payable,  on 
such  purchaser  signing  such  agreement  as  the  solicitor  to  the  society  may  require* 
for  paying  the  subscription  money  and  other  payments  to  be  made  by  him. 
That  if  any  member  shall  be  desirous  of  having  his  or  her  property  discharged 
from  such  debt,  it  shall  be  lawful  for  the  holder  of  such  share  or  shares,  or  so 
much  thereof  as  shall  be  then  unpaid,  to  transfer  the  same  to  some  other  premises 
of  adequate  value,  to  be  approved  of  by  the  surveyor  of  the  society,  and  upon 
having  such  share  or  shares,  or  so  much  thereof  as  shall  be  then  due  in  respect 
thereof,  secured  on  other  premises  to  the  satisfaction  of  the  solicitor,  the  trustees 
for  the  time  being  shall,  at  the  cost  of  the  member,  release  and  convey  the 
premises  for  which  other  premises  shall  have  been  substituted,  and  make  snch 
indorsement  as  hereafter  mentioned ;  and  in  the  first-mentioned  event  shall  also* 
but  at  the  cost  of  such  member,  release  him  or  her  from  all  future  liability  in 
respect  of  the  premises  upon  the  shares  purchased  from  the  said  society,  and 
secured  upon  the  premises  sold  as  before  mentioned.  That  if  any  member  of 
this  society,  who  shall  have  received  his  or  her  share  or  shares,  or  any  portion 
of  them  shall  be  desirous  of  paying  and  satisfying  the  security  or  securities 
which  shall  have  been  given  for  the  same,  and  shall  give  notice  of  such  his  or 
her  desire  to  the  directors,  the  directors  shall  within  one  month  thereafter,  award 
to  snch  member  the  same  proportion  of  profits  per  share*  as  is  allowed  on  the 
withdrawal  of  unpurchased  shares ;  and  the  directors  shall  make  a  deduction  of 
such  profits  and  of  the  amount  of  subscriptions  paid  in  by  such  member,  from 
the  full  amount  expressed  to  be  secured  in  and  by  the  mortgage ;  and  the  direo* 
tors  are  hereby  authorized  and  empowered  to  receive  the  balance  in  one  pay- 
ment, or  by  such  instalments  as  the  directors  and  member  shall  agree  upon; 
and  on  the  payment  of  the  balance,  together  with  aU  fines  and  other  sums  due 
in  respect  of  such  shares,  the  directors  shall  desire  the  trustees  to  deliver  up  all 
deeds  and  other  documents  in  their  custody  relating  to  the  security  of  the  mera^ 
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society  to  which  he  was  entitled.    The  trustees  of  the 
*1003    society,  *  however,  disputed  his  right  to  redeem  on  these 

ber  on  such  property,  and  at  his  or  her  cost  to  indorse  a  receipt  or  acknowledg- 
ment on  such  mortgage,  according  to  6  &  7  Will.  4,  c.  82,  §  5. 

XVI.  Members  withdrawing. — That  any  person  who  shall  be  desiroas  of 
withdrawing  irom  this  society  any  share  or  shares  which  shaU  not  have  been 
purchased  according  to  Rule  VIII.,  shall  be  allowed  to  do  so  on  giving  one 
month^s  notice,  in  writing,  of  bis  or  her  intention  to  the  directors,  at  any  general 
meeting  of  the  society,  and  the  money  subscribed  in  respect  of  such  share  or 
shares  shall  be  repaid  to  such  member,  subject  only  to  the  forfeitures  next  here- 
after mentioned ;  that  is  to  say,  if  application  to  withdraw  shall  be  made  within 
the  first  year  from  the  first  meeting  thereof,  a  forfeiture  of  half  a  guinea  per 
share;  if  within  the  second  year  of  such  meeting,  a  forfeiture  of  five  shillings  and 
sixpence  per  share ;  and  if  the  application  to  withdraw  be  made  within  the  third 
or  fourth  year  from  the  holding  of  the  said  first  meeting,  he  shall  take  out  the 
net  amount  of  the  subschptions  paid  in,  exclusive  of  entrance  fee ;  that  if  the 
application  to  withdraw  any  such  share  or  shares  shaU  be  made  within  the  fifUi, 
or  any  subsequent  year  from  the  holding  of  such  first  meeting,  the  directors  are 
hereby  empowered  to  allow  the  member  so  desirous  of  withdrawing,  out  of  the 
profits  which  the  society  shall  have  realized,  a  bonus  for  the  withdrawal  of  eadi 
share  as  they  shall  from  time  to  time  appoint.  That  if  more  than  one  member 
shall  give  notice  to  withdraw  at  one  time,  they  shall  be  paid  in  rotation  accord- 
ing to  the  priority  of  notice.  Provided  always,  that  the  forfeitures  hereby 
imposed  shall  not  extend  to  the  widows  and  children  of  deceased  members. 
That,  in  case  of  the  withdrawal  of  shares  from  the  society,  subscriptioiis  in 
arrear,  and  all  fines  incurred  previously  to  any  such  application,  shall  be  deducted 
from  the  amount  which  the  member  or  members  shall  be  entitled  to  receive. 

XXX.  Refeixnee  of  Disputes  to  Arbitration.  —  That  the  directors  for  the 
time  being,  or  the  major  part  of  them,  shall  determine  all  disputes  which  may 
arise  respecting  the  construction  of  these  rales,  or  any  of  the  clauses,  matters, 
or  things  herein  contained,  and  also  of  any  additions,  alterations,  or  amend- 
ments, which  shall  or  may  hereafter  arise  between  the  trustees,  officers,  or  other 
members  of  this  society,  and  the  decision  of  the  directors,  if  satisfactory,  shall 
be  conclusive ;  but  if  not  satisfactory,  reference  shall  be  made  to  arbitration, 
pursuant  to  10  Greo.  4,  c.  56,  §  27 ;  and  at  the  first  meeting  of  this  society,  afler 
the  enrolment  of  these  rules,  five  arbitrators  shall  be  elected,  none  of  the  said 
arbitrators  being  beneficially  interested,  directly  or  indirectly,  in  the  funds  of 
this  society ;  and  in  each  case  of  dispute  the  names  of  the  arbitrators  shall  be 
written  on  pieces  of  paper  and  placed  in  a  box  or  glass,  and  the  three  whose 
names  are  first  drawn  by  the  complaining  party,  or  some  one  appointed  by  him 
or  her,  shall  be  the  arbitrators  to  decide  the  matter  in  dispute,  whose  decisioa, 
or  that  of  the  major  part  of  them,  shall  be  final. 

XXXII.  Arrears  at  the  Close  of  the  Society. — That  when  it  shall  appear  by 
the  books  of  the  society  that  there  is  sufficient  to  pay  each  share  of  100^.,  then  all 
arrears  of  subscriptions,  redemption  fines,  and  other  payments,  shall  be  payable 
immediately ;  and  the  trustees  shall  enforce  the  payment  as  before  expressed  in 
these  rules,  and  that  each  member  shall  be  paid  his  share  accordingly. 
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terms ;  and  in  January,  1849,  the  suit  of  Seagrave  v.  Pope 
was  ♦  instituted  by  T.  B.  Fleming,  jointly  with  W.  Sear    •  1004 
grave,  to  whom  he  had  sold  the  property,  to  decide  the 
question  *  as  to  the  terms  on  which  the  redemption  should    *  1005 
be  allowed  to  take  place.    The  cause  came  on  to  be  heard 
♦  before  the  Vice-Chancellor  Knight  Bruce,  who,  on  the    *  1006 
8th  March,  1860,  made  a  decree  in  favour  of  T.  B.  Flem- 
ing, and  from  that  decree  the  trustees  of  the  society  appealed. 
The  appeal  was  heard  befdre  the  Lord  Chancellor,  Lord  Tburo,  in 
December,  1851,  and  in  February,  1852,  his  Lordship  delivered 
judgment ;   and,  holding  that  T.  B.  Fleming  was  not  entitled  to 
redeem  except  upon  the  terms  of  paying  all  sums  which  according 
to  the  rules  of  the  society  were  then  due  or  might  thereafter  become 
due  during  the  probable  duration  of  the  society,  his  Lordship  dis- 
missed the  bill.    A  full  report  of  the  proceedings  in  the  suit  of 
Seagrave  v.  Pope  will  be  found  in  the  first  volume  of  De  Oex, 
Macnaghten,  and  Gordon's  Reports,  page  788. 

In  November,  1852,  the  directors  of  the  society,  by  their  annual 
report,  declared  12Z.  10«.  per  share  to  be  the  amount  which  they 
awarded  to  members  who  might  thereafter  withdraw  from  the 
society ;  and  on  the  7th  March,  1858,  T.  B.  Fleming  gave  notice 
to  the  directors  that  he  was  desirous  of  redeeming,  and  required 
them  to  award  him  the  same  proportion  of  profits  per  share  as  was 
allowed  on  the  withdrawal  of  unpurchased  shares. 

♦  On  the  19th  December,  1858,  T.  B.  Fleming  filed  his    •  1007 
claim  against  G-.  Self  and  others  (who  had  been  appointed 
trustees  of  the  society  in  the  place  of  B.  Pope  and  others,  the 

XXXin.  Terminaium  of  the  Society, — That  nrhen  all  the  payments  herein- 
before mentioned,  that  is  to  say,  the  sum  of  100/.  for  each  share,  with  all  other 
expenses  and  liabilities  of  the  society,  shall  be  fully  paid  and  satisfied,  then  the 
accounts  shall  be  finally  audited,  printed,  and  sent  to  each  member  as  herein- 
before mentioned,  and  the  society  shall  terminate ;  and  the  trustees  shall,  with 
the  advice  of  the  solicitor  of  the  society,  deliver  up  to  each  member  or  his  legal 
representatives,  the  title-deeds  and  other  documents  which  shall  have  been 
deposited  with  them  by  such  member,  as  a  security  to  the  society,  and  shall  and 
wiU  at  his  or  her  request,  indorse  on  his  or  her  mortgage  a  receipt  for  all  the 
moneys  intended  to  be  secured  thereby,  pursuant  to  6  &  7  Will.  4,  c.  82, 
§  5.  That  two-thirds  of  the  majority  of  the  members  present  at  aiiy  meeting 
specially  convened  for  that  purpose  by  giving  seven  days^  notice  to  each  member, 
shall  have  full  power  to  declare  this  society  at  an  end;  and  all  the  accounts 
thereof  shall  therenpon  be  finally  closed ;  and  such  resolution  shall  be  effectual 
at  law  and  equity  as  a  release  to  all  the  members. 
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former  trustees),  stating,  among  other  things,  the  plaintiflTs  two 
mortgages ;  and  stating  a  resolution  passed  by  the  directors  at  a 
meeting  held  on  the  16th  November,  1848,  by  which  it  was  resolyed 
that  the  duration  of  the  society  could  not  be  expected  to  terminate 
at  an  earlier  period  than  eleven  years  from  its  commencement,  and 
that  that  term  of  eleven  years  should  be  adopted  as  the  basis  upon 
which  the  directors  would  make  all  their  iiiture  calculations  for  the 
purpose  of  ascertaining  the  liability  of  any  of  their  fellow-members 
who  might  be  desirous  of  redeeming  their  property  and  satisfying 
the  claims  of  the  society  as  specified  in  their  mortgage-deed ;  and 
stating  a  resolution  of  the  directors,  come  to  on  the  2d  May,  1853, 
raising  the  amount  of  bonus  payable  to  a  withdrawing  member  to 
25L  per  share,  and  a  subsequent  resolution,  come  to  on  the  5tfa 
September,  1858,  further  raising  it  to  82/.  per  share.  The  plaintiff 
daimed  to  be  entitled  to  redeem,  and  to  have  allowed  to  him  the 
same  amount  of  bonus  or  proportion  of  profits  upon  each  of  his 
shares  as,  according  to  the  rules  of  the  society  and  the  resolutioiis 
of  the  directors,  was  allowed  to  withdrawing  members  whose 
shares  had  not  been  purchased  or  taken  up  as  provided  for  by  tiie 
rules ;  and  after  deducting  the  subscriptions  and  other  moneys,  if 
any,  which  might  be  payable  by  him  from  the  amount  of  the  said 
bonuses  or  amount  of  profits,  to  have  the  balance  paid  to  him ; 
the  plaintiff  nevertheless  submitting  to  redeem  upon  such  terms  as 
the  Court  might  think  fit  to  direct,  (a) 

*  The  case  was  heard  before  the  Vice-Chancellor  Sir  W. 
•  1008  Page  Wood  in  March,  1854,  and  on  the  2l8t  April,  1864, 
his  Honor  delivered  judgment ;  he  held  that  the  plaintiff 
could  only  redeem  on  paying  down  at  once  what  would  have  been 
payable  by  him  under  the  rules  of  the  society,  calculating  by  an 
actuary  what  would  be  its  probable  duration,  and  made  an  oixler 
accordingly,  directing  an  account  to  be  taken  of  all  subscriptions, 
redemption  moneys,  and  other  payments  due  and  owing  and  paya- 
ble, and  thereafter  to  become  due  and  owing  and  payable,  by  the 
plaintiff  to  the  defendants,  the  trustees,  in  respect  of  his  shares 
under  and  by  virtue  of  the  indentures  of  the  8d  August,  1847,  and 
the  10th  December,  1847,  respectively  and  the  rules  and  regular 
tions  of  the  society,  and  in  taking  the  said  account  the  probable 
duration  of  the  society  according  to  the  rules  and  regulations  to  be 

(a)  A  lull  statement  of  the  daim  will  be  ibnnd  in  tiie  r^ort  of  the  ea«e  before 
Yioe-Chancellor  Wood  in  the  first  volmne  of  Mr.  Kay's  Reports,  page  621, 
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calculated ;  and  all  money  which  (having  regard  to  such  probable 
duration)  might  at  any  time  thereafter  become  due  from  the 
plaintiff  tS  be  considered  as  due  at  the  time  of  taking  the  said 
account ;  and  referring  it  to  the  proper  taxing  master  to  tax  the 
defendants  their  costs  in  the  suit ;  and  ordering  the  plaintiff  to 
pay  to  the  defendants  what  should  be  certified  to  be  due  to  them 
for  such  subscriptions,  redemption  moneys,  and  other  payments 
and  costs  within  six  months  after  the  chief  clerk  should  have  made 
his  certificate  at  such  time  and  place  as  should  be  thereby 
appointed ;  and  thereupon  ordering  the  defendants  to  indorse  a 
receipt  or  acknowledgment  of  payment  on  the  mortgage-deeds 
pursuant  to  the  Act  of  Parliament  and  according  to  the  rules  and 
regulations  of  the  society,  and  to  deliver  up  all  deeds  relating  to 
the  mortgaged  premises ;  but  in  default  of  the  plaintiff  paying  to 
the  defendants  what  should  be  reported  to  be  due  to  them  for 
such  subscriptions,  redemption  moneys,  and  other  pay- 
ments *  and  costs,  ordering  the  plaintiff's  claim  to  be  ab-  *  1009 
solutely  dismissed  as  against  the  defendants  with  costs. 

The  plaintiff  then  gave  notice  of  motion  before  the  Court  of 
Appeal  that  the  order  of  the  Yice-Ghancellor  might  be  varied ;  and 
that  it  might  be  declared  that  he,  the  plaintiff,  was  entitled  to  have 
allowed  him  the  same  amount  of  bonus  or  portion  of  profits  upon 
each  of  his  fifteen  shares  as  according  to  the  rules  of  the  society 
and  the  resolutions  of  the  directors  was  allowed  to  withdrawing 
members  whose  shares  had  not  been  purchased  or  taken  up  as  pro- 
vided for  by  the  rules ;  and  tliat  the  total  amount  of  such  bonus  or 
proportion  of  profits  might  be  ascertained ;  and  that  it  might  be 
declared  that  the  duration  of  the  society  for  the  term  of  eleven 
years  from  the  commencement  thereof  ought  to  be  taken  and 
adopted  as  the  basis  upon  which  the  account  by  the  order  directed 
to  be  taken  should  proceed ;  and  that,  after  deducting  the  subscrip- 
tion and  other  moneys,  if  any,  which  might  be  payable  by  him 
from  the  amount  of  the  said  bonuses  or  profits,  the  balance  thereof 
might  be  paid  to  the  plaintiff,  or  that  the  plaintiff  might  be  allowed 
to  redeem  the  mortgaged  property  in  the  claim  mentioned  upon 
such  other  terms  and  in  such  manner  as  their  Lordships  should 
think  fit  to  direct,  (a) 


(a)  The  appeal  was  set  down  to  be  heard  before  the  Lords  Justices  and  was 
in  the  first  instance  heard  before  their  Lordships  on  the  6th  and  9th  June,  1S54 ; 
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Mr.  Daniel  and  Mr.  Hardy ^  for  the  plaintiff,  were  proceeding 
to  open  the  appeal. 

Mr.  Roll  and  Mr.  T.  H.  Terrell,  for  the  defendants,  the 

*  1010    trustees  of  the  society,  took  the  same  preliminary  *  objec- 

tion that  had  been  raised  before  the  Vice-Chancellor ; 
namely,  that  the  question  in  dispute  ought  to  have  been  submitted 
to  arbitration,  being  a  question  simply  of  construction  of  the 
society's  rules,  and  that  consequently  the  Court  had  no  power  to 
deal  with  the  matter.  The  thirteenth  rule  of  the  society,  taken  in 
connection  with  the  twenty-seventh  and  twenty-eighth  sections  of 
the  Act  10  Geo.  4,  c.  56,  as  extended  by  the  fourth  section  of  the 
Act  6  <&  7  Will.  4,  c.  32,  to  societies  established  under  that  statute, 
showed  that  this  Court  was  not  the  proper  tribunal.  [They  referred 
to  CW«p  V.  Bunbury  (a)  and  Ex  parte  Payne  ;  (6)  and  they  distin- 
guished the  present  case  from  Morrison  y.  Glover  (c)  and  from 
Cvtbill  Y.  Kingdom,  (d)] 

Mr.  Daniel  and  Mr.  Hardy,  for  the  plaintiff,  submitted  that  the 
point  in  dispute  clearly  involYcd  matter  not  within  the  scope  of 
the  rules  :  the  plaintiff  was  suing  as  mortgagor,  and  not  as  a  mem- 
ber.    They  relied  on  Morrison  y.  Glover,  (c) 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  the  Court 
clearly  had  jurisdiction :  the  question  at  issue  was  partly  on  a 
collateral  matter,  and  did  not  arise  entirely  out  of  the  society's 
rules.  Although,  therefore,  he  would  not  finally  decide  the  point 
on  the  present  occasion,  he  should  allow  the  argument  on  the 
merits  to  proceed. 

Mr.  Daniel  and  Mr.  Hardy  then  proceeded  with  their  argu- 
ment. —  The  plaintiff  did  not  seek  to  disturb  any  thing  done  in 
Seagrave  y.  Pope ;  ^  by  becoming  a  mortgaging  member  he 

*  1011    had  not  ceased  to  have  an  interest  in  the  profits  of  *  the 

society,  and  he  claimed  in  respect  of  these  to  be  in  the 
same  position  as  a  withdrawing  member.    It  had  been  assumed 

it  was  however  subsequently,  at  the  desire  of  their  Lordships,  reheard  before 
the  Lord  Chancellor. 

(o)  8  Bing.  394.  (c)  4  Exch.  430. 

(6)  5  Dowl.  &  L.  679.  (d)  1  Exch.  494. 

>  1  De  G.,  M.  &  G.  788. 
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that  a  member  in  the  position  of  the  plaintiff  received  his  1001. 
share  at  a  discount,  but  this  assumption  was  .not  sound :  what  he 
received  was  a  sum  of  money  on  account  of  his  share,  which  then 
went  to  the  society,  but  this  did  not  deprive  him  of  his  right  to 
participate  in  future  profits.  It  was  a  most  improbable  thing  that 
so  hard  a  bargain  as  that  imposed  on  the  plaintiff  by  the  principle 
worked  out  in  the  decree  of  the  Vice-Chancellor  should  ever  have 
been  contemplated,  for  according  to  it  the  plaintiff  might  have  to 
make  payments  for  an  indefinite  time  without  getting  any  good 
for  them.  They  referred  to  the  eighth,  ninth,  twelfth,  thirteenth, 
fourteenth,  thirty-second,  and  thirty-third  rules.  The  Vice-Chan- 
cellor had  followed  what  was  done  in  Mosley  v.  Baker ^  (a)  affirmed 
on  appeal  by  Lord  Cottbnham,  (6)  but  that  case  did  not  apply  to 
the  present,  for  there  the  society  had  not  continued  long  enough 
to  entitle  the  plaintiff  to  any  profits,  and  there  was  moreover  in 
the  mortgage-deed  an  express  provision  for  calculating  the  prob- 
able duration  of  the  society. 

Mr.  RoU  (with  .whom  was  Mr.  T.  H.  Terrell)^  for  the  defend- 
ants, submitted  that  it  was  impossible  to  adopt  the  plaintiff's  view 
of  his  own  position,  consistently  with  the  decisions  in  Seagrave  v. 
Pope  and  Modey  v.  Baker.  Looking  at  the  natural  course  of  pro- 
ceeding in  these  societies,  it  would  be  found  to  give  rise  to  three 
classes  of  members :  namely,  first,  investing  or  continuing  mem- 
bers ;  secondly,  mortgaging  members,  who  sold  their  shares,  but 
continued  liable  to  make  payments ;  and,  thirdly,  with- 
drawing members,  who  took  out  their  *  shares  and  did  not  *  1012 
continue  liable.  Then,  considering  the  meaning  of  the 
terms  used  in  the  rules,  it  would  be  found  that  "  profit "  really 
meant  the  acceleration  of  the  time  when  the  society  would  termi- 
nate, that  is,  when  each  member  would  receive  his  100/.,  and  in 
this  point  of  view  the  rules  as  to  withdrawing  members  would 
benefit  the  mortgaging  as  well  as  the  continuing  members :  so,  in 
the  case  of  the  sale  of  shares  by  auction  mentioned  in  the  ninth 
rule,  there  was  nothing  surprising  in  finding  the  term  ^^  purchase- 
money  "  used  in  reference  to  that  dealing,  for  by  those  words  was 
meant  the  lOOZ.  minus  a  discount :  the  term  ^^  bonus "  likewise 
had  relation  to  the  duration  of  the  society,  and  meant  so  much  as 

(a)  6  Hare,  87. 

(&)  1  Hall  &  Twells,  301 ;  and  see  note  of  the  case  at  the  end  of  this  report. 
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could  be  given  to  relieve  members  in  respect  of  their  payments : 
what  was  designated  ''  interest  or  redemption  money "  waa  not, 
properly  speaking,  either  one  or  the  other,  but  it  was  an  additional, 
increasing,  monthly  payment  which  those  members  who  took  out 
their  shares  were  to  pay.  Reading  the  seventh,  eighth,  ninth,  and 
twelfth  rules  by  this  glossary,  they  became  intelligible,  and  the 
plaintiff  was  clearly  wrong  in  treating  the  sum  paid  to  him  as  any 
thing  else  than  a  payment  in  advance  of  what  he  would  otherwise 
have  been  entitled  to  at  the  end  of  the  society.  Members  with- 
drawing were,  under  the  rules,  to  be  forgiven  all  after  payments, 
but  mortgaging  members  were  not.  The  decree  of  the  Vice-Chan- 
cellor  was  right.  He  referred  also  to  the  thirteenth  and  sixteenth 
rules. 

Mr.  Hardy  replied. 

November  21. 

The  Lord  Chancellor.  —  The  question  in  this  case  is  as  to  tiie 

terms  on  which  the  plaintiff  is  entitled  to  redeem  certain  property 

mortgaged  to  the  defendants.    The  defendants  are  trus- 

•  1013    tees  *  of  the  Camberwell  Building  Society ;  the  plaintiff 

is  a  member. 

Building  societies  exist  under  the  provisions  of  the  Act  6  &  7 
Will.  4,  c.  32,  sections  1,  3,  4,  5 ;  the  principle  is  this:  members 
subscribe  monthly  sums  which  are  accumulated  till  the  fund  is 
sufficient  to  give  a  stipulated  sum  to  each  member,  and  then  the 
whole  is  divided  amongst  them ;  in  the  society  now  in  question 
the  sum  to  be  raised  for  each  member  is  100/.  If  this  were  all, 
it  would  be  a  very  simple  transaction,  mere  accumulation,  and 
the  only  question  would  be  how  to  invest  the  sums  subscribed  to 
the  greatest  advantage.  But  this  is  not  all ;  one  main  object  is 
to  enable  members  to  obtain  their  100/.  by  anticipation  on  their 
allowing  a  large  discount.  For  this  purpose,  when  a  sufficient 
Aind  is  in  the  hands  of  the  treasurer,  the  members  who  desire  to 
get  their  shares  in  advance  bid,  by  a  sort  of  auction,  the  sum 
which  they  are  ready  to  allow  as  discount,  and  the  highest  bidder 
obtains  the  advance.  Thus  if  at  the  end  of  a  year  a  sum  of  500/. 
is  in  the  hands  of  the  treasurer  arising  from  the  monthly  subscrip- 
tions, and  the  holder  of  ten  shares  is  willing  to  allow  a  discount 
of  fifty  per  cent  (no  one  offering  more),  the  500/.  is  or  may  be 
advanced  to  him,  being  50/.  in  satisfaction  of  each  of  his  ten 
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shares.  For  this  accommodation  he  is  bound  to  pay  monthly, 
till  i  fund  is  raised  sufficient  to  give  lOOZ.  per  share  to  all  the 
other  members,  not  only  the  original  monthly  subscription,  but 
also  a  further  monthly  sum  called  redemption  money.  The  statute 
provides  that  the  shares  shall  not  in  any  society  exceed  150^  each : 
in  this  society  the  shares  are  fixed  by  the  rules,  as  I  have  already 
stated,  at  1002.  each.  The  amount  of  the  monthly  subscriptions 
and  redemption  money  is  fixed  by  the  rules  of  each  society ;  here 
the  monthly  subscription  on  each  share  is  8«.  6(2.,  the 
monthly  redemption  money  8«.  6d. ;  so  that  *  the  monthly  ♦  1014 
payment  by  each  member  who  has  not  received  his  share 
in  advance  is  8«.  6(2.,  by  those  who  have  been  advanced  it  is  12«. 
If,  after  such  an  advance  as  I  have  supposed,  no  further  advance 
were  made,  the  natural  course  of  the  society  would  be  that  the 
members,  other  than  the  holder  of  the  ten  shares,  would  pontinue 
their  monthly  subscriptions,  and  the  owner  of  the  ten  shares  would 
continue  his  monthly  subscriptions  and  redemption  money,  till  the 
fund  thus  raised  should  be  sufficient  to  pay  1001.  per  share  to  every 
member  other  than  the  holder  of  the  ten  satisfied  shares.  Thus 
if 'there  were  one  hundred  shares,  and  at  the  end  of  the  first  year 
there  was  500/.  in  hand,  the  condition  of  each  shareholder  before 
any  advance  made  would  be,  that  he  would  be  bound  to  pay  8«.  6(2. 
per  month,  say  51,  per  annum,  till  by  means  of  these  payments  and 
the  500Z.  in  hand,  the  requisite  amount,  that  is,  10,000/.,  being 
100/.  for  each  100/.  share,  should  have  been  raised  by  accumula- 
tion. After  the  advance,  the  condition  of  every  shareholder,  other 
than  the  holder  of  the  ten  advanced  shares,  is,  that  he  is  to  con- 
tribute his  monthly  payments  till  they,  together  with  the  monthly 
payments  and  redemption  money  contributed  by  the  holder  of 
the  advanced  shares,  are  sufficient  to  realize,  not  10,000/.  but 
9000/.,  that  is  100/.  for  each  share  other  than  the  ten  shares  of  the 
advanced  member  whose  shares  will  have  been  already  satisfied 
by  the  500/.  He  loses  his  interest  in  the  500/.  advanced  to  the 
holder  of  the  ten  shares,  but  on  the  other  hand  theT  sum  to  be  raised 
is  only  9000/.  instead  of  10,000/.,  and  the  monthly  contribution 
is  increased  by  the  amount  of  the  redemption  money  paid  by  the 
member  who  has  received  his  ten  shares  in  advance.  Further 
advances  are  made  from  time  to  time  as  funds  are  accumulated, 
and  as  members  are  inclined  to  give  high  discount  in  order  to 
obtain  payment  of  their  shares  by  anticipation.     The  gain  to 
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« 

*  1015  the  society  arises  mainly  from  the  high  rate  *  of  disooimt 
which  members  in  want  of  money  are  ready  to  girfi ;  in 
truth,  the  whole  scheme  is  but  an  elaborate  contrivance  for  eii- 
abling  persons  having  sums  for  which  they  have  no  immediate 
want  to  lend  them  to  others  at  a  very  high  rate  of  interest.  In 
order  to  secure  the  due  payment  of  the  monthly  subscriptions  and 
redemption  money  by  the  members  who  have  received  their  shares 
in  advance,  they  are  obliged  to  give  satisfactory  real  security  to 
the  trustees  of  the  society,  and  the  statute  protects  such  mortgagees 
from  the  operation  of  the  laws  which  until  last  session  were  in 
force  against  usury. 

Besides  this  advance  to  a  member  of  his  share  deducting  dis- 
count, the  rules  provide  also  for  the  case  of  a  member  desiring  to 
withdraw  from  the  society  altogether.  By  the  sixteenth  rule  any 
member  may  withdraw  on  certain  terms  there  laid  down,  tbe 
principle  being  that  he  is  to  pay  a  small  sum  by  way  of  fine  or 
penalty  if  he  withdraws  at  an  early  date  after  the  formation  of  tbe 
society ;  but  if  he  withdraws  after  having  been  a  member,  and  so 
having  paid  his  subscriptions,  for  several  years,  then  on  withdraw- 
ing he  is  to  receive  back  the  full  amount  of  his  subscriptions,  and 
also,  if  the  directors  think  fit,  a  further  sum,  to  be  from  time  to 
time  fixed  by  them,  by  way  of  bonus  out  of  what  are  called  the 
profits  of  the  society ;  this  is  provided  for  by  the  sixteenth  rule, 
which  is  thus :  [His  Lordship  here  read  the  rule  as  above  set  out.] 
It  is  obvious  that  this  is  an  arrangement  which  may,  if  the  cal- 
culations be  properly  made,  be  carried  into  effect  without  injury 
to  the  society.  When  a  member  withdraws,  the  socieiy  thence- 
forth loses  the  benefit  of  his  monthly  subscriptions,  but  then  tiiey 
are  relieved  from  the  obligation  of  making  up  the  100/.  to  which 
he  would  eventually  become  entitled ;  if  the  member  on 
*1016  *  withdrawing  merely  took  back  the  amount  of  his  sub* 
scriptions,  the  society  would  obviously  benefit  to  the  ex- 
tent of  the  interest  made  by  means  of  those  subscriptions  previously 
to  the  withdrawal  It  is  obvious  that  out  of  the  interest  so  realized 
an  allowance  may  be  made  to  the  withdrawing  member,  still  leav- 
ing to  the  society  some  benefit  from  his  past  contributions.  The 
sums  subscribed  by  a  member  who  withdraws  have  contributed 
to  make  up  the  fund  out  of  which  the  shares  of  those  members 
who  have  been  advanced,  that  is,  have  taken  a  smaller  sum  at 
once  allowing  a  large  discount  in  lieu  of  the  full  sum  of  1002.  at 
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a  distant  day,  have  been  made  good :  they  have,  therefore,  enabled 
the  society  to  obtain  a  larger  monthly  payment,  that  is,  12s.  instead 
of  8^.  6(2.,  on  each  share,  and  to  reduce  on  favourable  terms  the 
number  of  shares  to  be  eyentually  provided  for :  this  is  in  truth 
substantially  an  investment  at  a  high  rate  of  interest,  and  the 
benefits  thereby  accruing  may  not  inaptly  be  designated,  together 
with  the  interest  on  ordinary  investments,  by  the  name  of  profit. 
What  is  the  precise  amount  of  benefit  which,  from  these  different 
causes,  may  have  resulted  to  the  society  from  the  subscriptions 
of  each  member,  must  be  a  problem  very  difficult  to  solve,  not 
perhaps  admitting  of  any  absolutely  accurate  solution  ;  but  it  may 
be  possible  to  arrive  at  it  in  a  rough  way,  so  at  least  as  to  enable 
the  directors  to  fix  from  time  to  time  a  sum  which  may,  without 
detriment  to  the  interests  of  the  society,  be  paid  to  any  member 
desirous  of  withdrawing  beyond  the  amount  of  the  principal  sums 
subscribed  by  him ;  and  the  sixteenth  rule  enables  the  directors  to 
fix  on  such  a  sum,  it  being  not,  I  think,  inaccurately  described  as 
a  bonus  out  of  the  profits  of  the  society.  The  interests  of  members 
as  well  those  taking  their  shares  by  anticipation  as  those  quitting 
the  society,  are  thus  tolerably  well  provided  for. 

*  But  another  case  was  contemplated ;  namely,  that  of  *  1017 
members  who,  having  received  their  shares  by  anticipation, 
might  be  desirous  of  relieving  themselves  from  the  burden  of  con- 
tinuing the  payment  of  their  monthly  subscriptions  and  redemption 
money.  Prom  the  very  nature  of  these  societies  it  is  impossible 
to  know  with  certainty  how  long  it  may  be  necessary  to  continue 
the  monthly  payments :  they  must  be  made  until  the  sum  necessary 
to  give  tp  every  unadvanced  member  the  full  amount  of  his  share, 
that  is,  in  this  society,  1002.,  has  been  accumulated:  the  time 
required  for  this  purpose  will  be  more  or  less,  according  to  the 
^  amount  of  benefit  which  the  society  may  derive  from  the  discount 
given  on  advances  of  shares  and  from  the  interest  made  by  invest- 
ments ;  in  other  words,  as  the  profits  realized  have  been  lai*ge  or 
small.  Reasoning  a  priori^  the  fair  course  would  seem  to  be,  that 
the  society  should  ascertain  as  nearly  as  may  be  the  period  of  time 
during  which  the  monthly  payments  would  have  to  be  continued, 
and  then  should  allow  any  advanced  member  to  relieve  himself 
from  the  obligation  of  continuing  his  monthly  payments  on  pay- 
ing down  at  once  a  sum  equivalent  to  their  present  value.  Thus, 
if  the  monthly  payment  is  12«.,  and  it  is  ascertained  that  these 
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payments  must  probably  continue  to  be  made  for  ten  years,  it  would 
seem  to  be  a  reasonable  arrangement  that  the  advanced  member,  who 
is  liable  to  pay  12«.  per  month  for  ten  years,  should  be  freed  from 
his  liability  on  paying  down  at  once  a  sum  which  an  actuary  should 
say  is  equivalent  in  present  money  to  such  continued  prospective 
payment.  This,  however,  is  not  the  principle  on  which  the  power 
of  redemption  is  given  in  this  society :  the  provision  on  this  sub- 
ject is  to  be  found  in  the  fourteenth  rule ;  it  is  as  follows :  [GBs 
Lordship  here  read  the  rule  as  above  set  out.] 

*  1018       *  It  is  impossible  to  read  this  rule  without  being  strongly 

impressed  with  the  belief  that  those  who  framed  it  had 
not  duly  considered  how  it  would  operate.  When  an  unadvanced 
member  withdraws  from  the  society,  it  is  reasonable,  and  not 
necessarily  inconsistent  with  the  interest  of  its  remaining  members, 
that  he  should  receive  back,  not  only  the  principal  sums  which  fee 
has  contributed,  but  also  by  way  of  bonus  a  portion  of  the  benefits 
which  those  sums  have  gained  for  the  society.  Up  to  the  time  of 
his  withdrawing  he  has  received  nothing :  when  he  withdraws  he 
loses  all  right  to  the  share,  that  is,  the  100/.,  to  which,  if  he  had 
not  withdrawn,  he  would,  like  every  continuing  member,  have  been 
eventually  entitled,  and  is  content  to  take  in  lieu  of  it  the  amount 
of  what  for  a  series  of  years  he  has  been  paying,  together  with  a 
portion  of  what  has  been,  as  it  were,  accumulating  in  respect  of 
those  payments  towards  the  eventual  realization  of  his  100/.  share. 
This  is  the  position  in  which  a  withdrawing  member  stands  at  the 
time  of  his  withdrawal,  but  the  condition  of  an  advanced  member 
redeeming,  which  is  in  truth  withdrawing,  is  very  different ;  he  is 
not  a  member  who  has  up  to  the  time  of  his  redeeming  received 
nothing ;  in  fact,  he  has  received  that  which  he  was  content  to  take, 
supposing  redemption  to  be  out  of  the  question,  as  an  equivalent 
for  the  whole  of  his  share.  The  rule,  therefore,  which  gives  to 
him,  on  redeeming  his  obligations,  the  same  sum  under  the  name 
of  profits  as  is  given  to  the  non-advanced  member  on  withdrawing, 
appears  to  be  hardly  reasonable ;  still,  the  question  to  be  decided 
is,  not  whether  the  provision  is  fair  and  just,  but  what  is  the  meaning 
of  the  rule :  if  the  meaning  is  clear,  it  is  the  duty  of  the  Court  if 
possible  to  give  it  effect. 

Having  thus  considered  the  principle  on  which  building 

*  1019    societies  in  general,  and  the  Gamberwell  Society  in  *  par- 

ticular, are  constituted,  I  will  now  state  the  facts  which 
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give  rise  to  the  present  claim.  The  plaintiff,  being  the  holder  of 
fifteen  shares  in  the  society,  and  so  being  entitled  to  receive  at  itd 
termination  fifteen  sums  of  lOOZ.  each,  in  the  month  of  August, 
1847,  received  five  of  his  shares  or  an  equivalent  for  them  in 
advance,  and  on  the  10th  December  following,  he,  in  like  manner, 
received  in  advance  the  equivalent  for  his  remaining  ten  shares. 
The  sum  which  he  got  in  August  in  respect  of  his  five  shares  was 
2722.  10«.,  and  that  which  he  got  in  December  in  respect  of  his  ten 
shares  was  5442.  In  order  to  secure  the  payment  of  his  future 
subscriptions  and  redemption  money,  the  plaintiff,  on  occasion  of 
each  advance,  executed  to  the  trustees  of  the  society  a  mortgage 
of  certain  leasehold  property  which  was  considered  by  the  surveyor 
a  sufficient  security :  this  was  done  in  pursuance  of  the  twelfth 
rule  of  the  society,  which  is  as  follows :  [His  Lordship  here  read 
the  rule  as  above  set  out.]  Both  mortgages  are  in  the  same  form ; 
that  of  the  10th  December,  1847,  as  far  as  it  is  material  to  state 
it,  is  to  this  effect :  [His  Lordship  here  stated  the  general  purport 
of  the  deed.]  (a) 

(a)  The  following  abstract  of  the  mortgage-deed  of  the  10th  December, 
1847,  is  taken  from  1  De  G.,  M.  &  G.  page  793 :  By  indenture,  dated  the  10th 
December,  1847,  and  made  between  T.  B.  Fleming  of  the  one  part,  and  the 
then  trustees  of  the  society  of  the  other  part,  after  reciting  the  leases  intended 
as  a  security  and  the  formation  of  the  society,  and  afler  reciting  that  the  sum  of 
money  to  be  contributed  in  respect  of  each  share  in  the  funds  of  the  society 
amounted  fo  100/.,  and  that  T.  B.  Fleming  was  entitled  to  receive  out  of  the 
funds  lOOOZ.  in  respect  of  ten  shares  as  described  and  numbered  in  the  books  of 
the  society,  and  that  for  the  security  of  all  payments  to  become  due  in  respect 
of  the  said  shares  he  had  agreed  to  execute  the  assurance  thereby  made :  it  wai 
witnessed  that  T.  B.  Fleming,  in  consideration  of  544Z.  to  him  paid  by  .the  trus- 
tees, assigned  to  them  the  leasehold  premises  in  Manor  Road  therein  described, 
to  hold  to  them,  their  executors,  administrators,  or  assigns  for  the  residue  of  the 
terms  by  the '  leases  granted,  upon  trust  from  time  to  time  so  long  as  T.  B. 
Fleming,  his  executors,  administrators,  or  assigns  should  duly  make  the  several 
payments  and  observe  and  perform  the  regulations  prescribed  in  the  articles  of 
the  society  in  respect  of  the  said  shares,  and  also  perform  all  the  covenants 
therein  contained  to  be  made,  observed,  and  performed,  to  permit  him  or  them 
to  hold  the  said  premises  and  receive  the  rents  thereof  for  his  and  their  benefit, 
but  if  he  or  they  should  at  any  time  thereafter  fail  to  perform  and  keep  all  or 
any  of  the  said  covenants,  or  should  neglect  or  refuse,  for  the  space  of  six  calendar 
months,  to  pay,  observe,  and  perform  all  or  any  of  the  subscriptions,  payments, 
or  redemption  money  and  regulations  on  his  or  their  parts  to  be  paid,  observed, 
and  performed,  then  upon  trust  to  appoint  a  person  to  collect  the  rents ;  but 
Bhould  the  rents  be  insufficient  to  satisfy  the  purposes  aforesaid,  then  upon  trust 
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♦  1020       *  The  claim  of  the  plaintiff,  filed  on  the  19th  December, 

1858,  states    these  two  mortgages,  and  then  states  a 

*  1021    *  resolution  passed  by  the  directors  at  one  of  their  meet- 

ings duly  held  on  the  16th  November,  1848.  [His  Lord- 
ship here  read  the  resolution  as  above  set  out.]  The  society 
appears  by  its  rules  to  have  commenced  on  the  6th  November, 
1848,  so  that  the  eleven  years  referred  to  in  that  resolution  would 
end  on  the  6th  November,  1854.  The  claim  then  proceeds  to  state 
that  the  directors,  by  their  annual  report  issued  in  November,  1852, 
awarded  12L  10«.  per  share  to  each  member  withdrawing ;  this 
was  done  in  pursuance  of  the  sixteenth  rule, '  to  which  I  have 
already  referred.  On  the  7th  March,  1858,  the  plaintiff  gave  notice 
to  the  directors  that  he  was  desirous  of  redeeming,  paying,  and 
satisfjdng  the  two  securities  which  he  had  given  in  August  and 
December,  1847  :  this  notice  was  given  under  the  fourteenth  rule 
of  the  society,  which  is  as  follows :  [His  Lordship  here  read  the  rule 
as  above  set  out.]  On  the  2d  May,  1853,  the  directors,  by  a  reso- 
lution, raised  the  amount  of  bonus  payable  to  a  withdrawing  mem- 
ber to  252.  per  share ;  and  at  a  subsequent  meeting,  held  on  the 
6th  September,  1858,  they  fiirther  raised  it  to  82/.  per  share.  The 
plaintiff  by  his  claim,  stating  these  facts,  prays  to  be  at  liberty  to 
redeem  on  the  terms  of  being  allowed  the  same  amount  of  profits 
as,  according  to  the  resolutions  of  the  directors,  is  payable  to 

to  sell  as  therein  mentioned,  and  out  of  the  rents  and  the  money  arising  from 
the  sale  first  to  retain  certain  costs  as  therein  mentioned,  and  in  the  next  place 
to  retain  all  such  principal  money,  subscriptions,  or  other  payments  as  should 
hare  been  advanced  to  or  should  be  due  by  T.  B.  Fleming,  his  executors, 
administrators,  and  assigns  in  respect  of  the  said  shares,  it  being  agreed  by  the 
parties  thereto  that  in  case  such  sale  should  take  place,  all  moneys  which  would 
at  any  time  afterwards  become  due  from  him  or  them  according  to  the  rules  of 
the  society  should  be  considered  as  then  immediately  due,  and  the  same  or  so 
much  thereof  as  might  be  lawfully  demanded  should  be  deducted  out  of  the 
moneys  received  under  the  aforesaid  powers,  and  to  pay  the  residue  of  the  said 
moneys  unto  the  said  T.  B.  Fleming,  his  executors,  administrators,  or  assigns : 
and  it  was  thereby  declared  that  the  deed  should  not  be  a  security  for  a  greater 
sum  than  6441,    The  indenture  contained  covenants  by  T.  B.  Fleming  to  com- 
plete the  messuage,  to  pay  the  subscriptions  and  interest  payable  on  his  shares 
lU3cording  to  the  rules  of  the  society  on  the  days  and  in  manner  therein  men* 
tioned,  and  abide  by  and  perform  the  rules  thereof  in  respect  of  the  said  shares ; 
that  it  should  be  lawful  for  the  trustees,  &c„  after  default  should  be  made  in  the 
several  subscriptions,  interest,  or  other  payments  thereinbefore  made  payable, 
or  in  observing  the  rules  of  the  said  society,  to  enter  into  the  said  premises  and 
receive  the  rents ;  for  further  assurance,  and  to  insure  from  damage  by  fire. 

[  792  ] 


FLEMmO  0.  SELF.  *  1021 

members  withdrawing.  The  material  facts  were  yerified  by  affi- 
davit ;  and  the  case  was  heard  by  Vice-Chancellor  Wood  early  in 
the  present  year.  That  very  learned  and  able  Judge  came  to  the 
conclusion  that  the  plaintiff  was  wrong  in  setting  up  any  claim  to 
a  share  of  profits,  and  that  he  could  only  redeem  on  paying  down 
at  once  what  would  become  payable  by  him  under  the  society's 
rules,  calculating  by  an  actuary  what  would  be  its  probable  dura- 
tion. [His  Lordship  here  stated  the  Yice-Ghancellor's 
order  in  the  terms  above  set  out.]  From  *  that  order  the  *  1022 
plaintiff  appealed  to  me,  and  I  heard  the  appeal  argued  at 
considerable  length  shortly  before  the  long  vacation. 

Vice-chancellor  Wood,  who  gave  to  the  consideration  of  this 
case  the  greatest  attention,  came  to  the  conclusion,  that  it  could 
not  have  been  intended  to  give  any  thing  on  account  of  profits  to 
an  advanced  member  redeeming  his  mortgage ;  and  he  points  out 
what  extraordinary,  and  even  absurd,  results  must,  or  may,  follow 
from  adopting  the  plaintiff's  construction  of  the  rules.  At  the 
time  of  the  argument  I  was  strongly  inclined  to  take  the  same 
view  of  the  case  as  had  been  taken  below ;  but  I  have,  since  that 
time,  had  frequent  opportunities  of  considering  the  subject,  and  I 
have,  after  much  reflection,  come  to  the  conclusion  that,  whatever 
doubt  I  may  entertain  as  to  whether  the  framers  of  the  fourteenth 
rule  fully  understood  its  operation,  still  the  rule  itself  is  unam- 
biguous :  it  states  expressly  that  the  member  redeeming  is  to  be 
entitled  to  deduct  from  the  sum  secured  by  the  mortgage  the  same 
proportion  of  profits  as  is  allowed  to  a  withdrawing  member. 
Taking  my  duty  to  be  merely  that  of  construing  this  rule,  it 
appears  to  me  that  the  rule  itself  admits  of  no  doubt;  and  I  may 
add,  further,  that  to  hold  an  advanced  member  in  this  society  not 
entitled  to  this  deduction  might  work  ii^ustice.  Who  can  say  how 
far  the  existence  of  this  rule  may  have  influenced  an  advanced 
member  in  the  amount  he  agreed  to  give  as  a  consideration  for  the 
advance  ?  It  is  plain  that  a  member  might,  without  imprudence, 
give  a  much  larger  discount  for  his  100/.,  when  he  knew  he  had 
this  rule  to  fall  back  upon,  than  if  no  such  rule  existed.  For  in- 
stance, suppose  there  were  no  such  rule,  and  that  a  member  at  the 
end  of  the  first  year  were  desirous  of  taking  his  share  in 
advance, —  *the  tenth  rule  stipulates  that  at  least  forty  *1028 
per  cent  must  be  given  for  the  advance  of  a  share  at  the 
end  of  the  first  year,  —  the  member  would,  therefore,  have  to  con- 

[798] 


*  1023  CASES  IN  CHAKCERT. 

« 

aider  whether  it  would  be  prudent  for  him  to  offer  a  discount  of  at 
least  forty  per  cent ;  if  he  did  so  he  would  receive  60/.,  having 
paid  during  the  first  year  5/.,  so  that  in  truth  he  might  be  consid- 
ered as  getting  an  advance  of  551. ;  for  that  he  would  have  to  paj 
during  the  continuance  of  the  society,  say  for  ten  years  longer,  a 
monthly  sum  of  12«.,  that  is,  an  annual  sum  of  11.  4«.  He  might 
not  think  it  prudent  to  make  such  an  offer,  if  the  provision  of  the 
fourteenth  rule  did  not  exist ;  but  with  that  provision,  knowing 
that  he  could  at  any  time  put  himself  in  the  condition  of  an  an- 
advanced  withdrawing  member,  he  might  well  offer  forty,  or  even 
fifty,  sixty,  or  seventy  per  cent  for  the  advance  of  lOOZ. 

The  case  may  be  considered :  first,  as  it  would  have  stood  if  it 
rested  on  the  mortgages  only ;  secondly,  as  it  is  affected  by  the 
rules.  First,  then,  let  us  consider  the  object  and  effect  of  the 
mortgages.  [His  Lordship  here  again  referred  to  the  terms  of 
the  mortgage-deeds.]  The  property  comprised  in  the  mortgage  is 
thus  pledged  to  the  society  as  a  security  for  the  due  payment  bj 
the  plaintiff  of  all  sums  of  money  which  under  the  rules  he,  as 
owner  of  ten  shares,  may  become  liable  to  pay,  and  upon  default 
the  mortgagees,  who  are  trustees  for  the  society,  may  enter  on  the 
mortgaged  property,  and  receive  the  rents,  and,  if  the  rents  prove 
insufficient  to  satisfy  what  the  plaintiff  is  bound  to  pay,  may,  after 
a  certain  lapse  of  time  and  notice,  sell  and  retain  out  of  the  pro- 
ceeds all  sums  which  would  at  any  time  afterwards  become  due 
from  the  plaintiff  by  virtue  of  the  rules,  treating  such  sums  as  all 

then  immediately  payable,  and  having  thus  satisfied  them- 
*  1024    selves  the  full  amount  *  of  their  demand,  they  are  to  hand 

over  the  surplus  to  the  plaintiff.  It  will  be  observed  that 
the  sum  thus  secured  to  the  society  is  of  uncertain  amount,  a 
monthly  payment  to  endure  for  an  uncertain  period,  that  is,  till 
thereby  and  by  means  of  other  subscriptions  and  payments  a  cer- 
tain number  of  shares  of  lOOZ.  each  shall  "have  been  accumulated. 
Now,  generally  speaking,  a  security  of  this  nature  is  not  redeema- 
ble. Where  a  mortgage  is  made  to  secure  an  annuity  for  the  life 
of  another,  or  to  indemnify  against  contingent  charges,  or  for  any 
other  object  not  capable  of  immediate  pecuniary  valuation,  redemp- 
tion is  impossible ;  a  security  can  only  be  redeemed  where  the 
party  redeeming  is  able  to  do  the  thing  intended  to  be  secured ; 
and  where  the  thing  secured  is  the  payment' of  an  annual  or  a 
monthly  sum  during  an  uncertam  period,  no  one  can  say  how  long 
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the  payments  may  continue,  and  it  is  therefore  impossible  for  the 
party  who  has  given  the  security  to  redeem  it  by  an  immediate 
payment  of  a  fixed  sum.  Here  the  object  of  the  deed  was  to 
secure  certain  monthly  payments  by  the  plaintiff,  till  by  means 
thereof  and  of  the  monthly  subscriptions  of  the  other  members  a 
certain  sum  should  be  raised ;  if  the  plaintiff  should  make  default 
in  any  of  these  payments,  the  trustees  to  whom  the  mortgage  is 
made  are  empowered  to  receive  the  rents,  and  so  to  satisfy  the 
society  what  the  plaintiff  ought  to  have  paid  ;  if  the  rents  should 
be  insufficient  for  the  purpose,  then,  but  not  otherwise,  the  trustees 
are  authorized  to  sell.  The  plaintiff,  however,  does  not  suggest 
that  the  rents  are  insufficient,  and  I  cannot  assume  that  to  be  the 
case,  and  taking  the  rents  to  be  sufficient,  the  plaintiff  certainly 
can  have  no  right  under  the  terms  of  the  deed  alone  to  compel  the 
trustees  to  sell,  and  take  a  present  payment  in  lieu  of  the  continu* 
ing  security  which  they  would  have  by  receipt  of  the  rents ; 
he  cannot  deprive  the^society  *  of  the  continuing  right  to  ♦  1026 
receive  and  apply  the  rents  so  long  as  his  obligations  to 
the  society  remain  in  force. 

The  question  then  arises,  secondly,  How  far  are  the  rights  of  the 
parties  varied  by  the  rules  of  the  society  ?  That  the  plaintiff  is 
entitled  under  the  fourteenth  rule  to  redeem  seems  to  admit  of  no 
doubt.  The  object  of  the  rule  clearly  was  to  give  to  any  member 
who  had  taken  his  share  in  advance,  and  so  had  become  liable  to 
certain  payments  so  long  as  the  society  should  endure,  the  right 
to  free  himself  from  those  liabilities  by  paying  at  once  a  gross  sum 
of  money.  The  question  is  on  what  terms  he  can  exercise  that 
right ;  or,  in  other  words,  what  is  the  true  construction  of  this 
rule,  for  it  is  on  that  rule  alone  tliat  his  right  to  redeem  depends. 
The  plaintiff  contends  that,  in  taking  the  account  against  him,  he 
is  to  have  credit  for  the  same  proportion  of  the  profits  per  share 
as  the  holder  of  an  unadvanced  share  would  have  been  entitled  to 
on  withdrawing,  and  I  confess,  with  all  deference  to  the  opinion  of 
the  yice-Ghancellor,  who  thought  differently,  I  think  that  the 
plaintiff  is  right.  That  by  the  taking  of  the  account  on  this  foot- 
ing great  inconveniendlds,  and  even  absurdities,  may  follow,  can* 
not  be  denied ;  they  are  forcibly  pointed  out  and  insisted  on  by  the 
yice-Chancellor  in  his  judgment :  still  the  question  is  not  as  to 
the  policy  or  reasonableness  of  the  rule,  but  as  to  its  true  mean* 
ing.    Now  as  a  mere  question  of  construction,  the  rule,  I  own, 
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does  not  seem  to  me  to  admit  of  doabt ;  the  langoage  is  quite 
distinct :  the  directors  are  to  award  the  redeeming  member  the 
same  proportion  of  profits  per  share  as  is  allowed  on  the  with- 
drawal of  unpurchased  shares.  This  may  perhaps  lead  to  yeiy 
absurd  consequences,  and  to  results  which  the  framers  of  the  rule 
never  contemplated ;  still  the  plaintiff  has  a  right  to  say  that  this 
is  tlie  contract  which  he  entered  into.    In  ofiering  a  high 

*  1026    discount  for  his  share,  *  he  may  have  been  influenced  by 

the  advantages  which  this  provision  held  out  to  him ;  and, 
if  so,  it  is  no  sufficient  answer  to  him  to  say  that  the  consequences 
of  the  rule  were  not  contemplated  by  those  who  framed  it.  He 
has  a  right,  when  the  meaning  of  the  rule  is  once  ascertained,  to 
insist  on  its  being  strictly  adhered  to,  and  I  have  already  stated 
that  the  language  used  can  hardly  be  said  to  admit  of  doubt.  I 
therefore  have  come  to  the  conclusion,  contrary  to  the  view  taken 
by  the  Vice-chancellor,  that  the  plaintiff  is  entitled  to  credit  for 
the  same  share  of  profits  as  at  the  time  of  the  notice  given  by  him 
would  under  the  sixteenth  rule  have  been  allowed  to  a  member 
withdrawing. 

But  then  another  not  unimportant  question  arises  on  the  other 
side  of  the  account.  The  plaintiff  is  in  my  judgment  entitled  to 
credit  for  these  profits ;  but  with  what  sum  is  he  to  be  charged  on 
the  debit  side  of  the  account  ?  The  Vice-chancellor  by  his  order 
directs  a  calculation  to  be  made  as  to  the  probable  duration  of  the 
society,  and  charges  the  plaintiff  with  the  amount  of  the  payments 
he  would  have  to  make  during  such  probable  duration ;  but  on 
what  principle  is  his  liability  thus  restricted  ?  The  security  which 
he  has  given  will  be  in  force,  if  unredeemed,  until  the  society 
ceases  to  exist :  what  right  has  this  Court  to  compel  the  holders  of 
the  security  to  accept,  in  lieu  of  its  benefits,  something  different 
from  that  which  they  have  contracted  for  ?  The  security  gives 
them  rights  which  will  exist  as  long  as  the  society  shall  actually 
endure;  the  actual  duration  of  the  society  may  extend  over  a 
period  longer  than  its  probable  duration.  In  making,  therefore, 
the  probable  duration  of  the  society  the  measure  of  the  plaintiff's 
liability,  it  is  clear  that  the  Court  will,  of  at  all  events  may,  be 

giving  to  the  society  something  different  from  that  which 

•  1027    they  would  have  been  entitled  to  under  *  their  deed.    It 

is  clear  this  cannot  be  done,  unless  it  is  authorized  by  the 
terms  of  rule  fourteen,  which  gives  the  power  of  redeeming.    Now 
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the  sum  with  which,  according  to  that  rule,  the  plaintiff  is  made 
chargeable,  is  the  fiill  amount  expressed  to  be  secured  in  and  by 
the  mortgage ;  that  is  to  say,  all  the  sums  which,  according  to  the 
rules  of  the  society,  the  plaintiff  would  be  bound  to  pay  if  there 
were  no  redemption.  How  is  the  amount  of  these  sums  to  be 
ascertained  ?  The  fourteenth  rule,  by  authorizing  the  redemption 
of  such  a  mortgage,  clearly  contemplated  the  possibility  of  ascer- 
taining it ;  and  I  can  see  no  other  way  of  doing  so,  without  the 
risk  of  dealing  unjustly  by  the  mortgagees,  except  by  charging  the 
mortgagor  with  all  the  payments  he  may  have  to  make,  assuming 
the  society  to  endure  for  the  longest  period  during  which,  in  the 
nature  of  things,  it  can  endure.  When  it  is  ascertained  what 
number  of  1002.  shares  still  remain  to  be  provided  for,  there  can 
be  no  insuperable  difficulty  in  making  out  at  what  time,  assuming 
no  more  members  to  be  advanced  and  none  to  withdraw,  the 
requisite  sum  must  have  been  raised  by  means  of  any  assets 
actually  in  the  hands  of  the  treasurer,  and  of  the  monthly  pay- 
ments to  be  made  by  the  members.  When  that  period  is  ascer* 
tained  it  will  be  easy  to  calculate  what  are  the  payments  which, 
during  its  subsistence,  the  plaintiff  will  be  bound  to  make  in 
respect  of  his  monthly  subscriptions  and  redemption  money,  and 
with  that  sum  he  must  be  charged  as  with  a  sum  presently  due 
from  him.  Against  that,  he  is,  I  think,  entitled  to  credit  for  the 
same  bonus  out  of  profits  as  would,  according  to  the  rules  of  the 
society  and  the  resolutions  of  the  directors,  be  payable  to  with- 
drawing members. 

I  am  aware  that  in  the  case  of  Mo%ley  v.  Baker j  (a) 
*  referred  to  in  the  argument.  Sir  James  Wigram,  on  a  *  1028 
bill  to  redeem  filed  by  a  member  who,  having  been  ad- 
vanced his  shares,  had  given  a  mortgage  to  secure  payment  of  his 
future  monthly  subscriptions  and  redemption  money,  as  in  this 
case,  decreed  a  redemption  without  allowing  the  plaintiff  mort- 
gagor any  thing  on  account  of  profits,  and  on  the  terms  of  limiting 
his  liability  to  the  payments  he  would  have  to  make  during  the 
probable  duration  of  the  society ;  and  the  Vice-chancellor,  in  the 
present  case,  relied  on  that  decision,  which  was  affirmed  by  Lord 
CoTTENHAM  ou  appeal.  If  the  two  cases  had  been  similar,  I  should 
probably  have  felt  bound  by  such  an  authority ;  there  are,  how- 

(a)  6  Hire,  87. 
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ever,  several  material  distinctions.  In  the  first  place,  as  to  profits, 
no  question  could  there  arise,  for  by  the  sixty-fifth  rule  of  the 
society  then  in  question,  no  share  of  profit  was  to  be  allowed  to  a 
withdrawing  member  until  after  the  expiration  of  four  years  from 
the  formation  of  the  society ;  that  society  was  established  in  Sep- 
tember, 1844,  and  the  bill  to  redeem  was  filed  in  May,  1847,  so 
that  in  no  possible  view  of  the  case  could  the  plaintiff  be  entitled 
to  any  claim  in  respect  of  profits  :  and,  secondly,  as  to  the  period 
during  which  the  plaintiff's  liability  to  contribute  was  to  be  treated 
as  enduring,  the  mortgage  expressly  stipulated  that  in  case  the 
mori^gees  should  exercise  their  power  of  sale,  they  should  out  of 
the  proceeds  retain  the  full  amount  thereafter  to  become  due  from 
the  mortgagor,  calculating  the  probable  duration  of  the  associa- 
tion ;  the  mortgagees  did  exercise  their  power  of  sale,  and  the  decree 
gave  to  both  parties,  mortgagor  and  mortgagees,  the  precise  bene- 
fits for  which  they  had  bargained.  Assuming,  therefore,  this  pro- 
vision in  the  mortgage-deed  to  have  been  not  inconsistent  with  the 
rules  of  the  society,  as  to  which  I  express  no  opinion,  the  decree 
was  perfectly  right ;  but,  for  the  reasons  to  which  I  have 
*  1029  adverted,  it  does  not  seem  *  to  me  to  govern  this  case, 
where  profits  were  payable  to  withdrawing  members,  and 
where  the  power  of  sale  had  not  been  exercised,  nor  on  its  being 
exercised  was  there  the  provision  as  to  calculating  the  probable 
duration  of  the  society. 

The  result,  therefore,  is,  that  the  order  of  Vice-Chancellor  Wood 
must  be  varied,  by  substituting,  for  the  direction  to  calculate  the 
probable  duration  of  the  society,  a  direction  to  ascertain  the 
longest  period  during  which  the  society  may  possibly  last,  having 
regard  to  its  net  assets  and  to  the  amount  of  monthly  subscriptions 
and  redemption  money  still  continuing  payable  and  to  the  number 
of  1002.  shares  to  be  provided  for,  and  by  declaring  that  the  plain- 
tiff is  to  be  charged  with  all  subscriptions  and  redemption  money 
which  will  become  due  and  payable  by  him,  assuming  the  society 
to  endure  for  the  whole  of  that  period,  such  money  to  be  treated 
as  a  debt  presently  due  from  him.  There  must,  then,  be  a  decla- 
ration that  against  that  charge  the  plaintiff  is  entitled  to  credit  for 
12/.  108.  on  each  share,  being  the  amount  of  bonus  payable  to 
withdrawing  members  at  the  time  when  the  plaintiff  gave  his 
notice.  The  decree  of  the  Vice-Chancellor  gave  the  defendants 
their  costs,  adding  them  to  the  money  secured,  and  this  was  a 
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matter  of  course  in  the  view  which  his  Honor  took  of  the  rights  of 
the  parties  ;  but  in  altering  the  decree  as  I  am  doing,  I  necessarily 
put  an  end  to  the  mortgagees'  right  to  the  costs  of  the  suit,  for 
they  have  refused  to  allow  redemption  at  all  on  the  terms  to  which 
the  plaintiff  was,  as  I  think,  entitled,  of  giving  him  the  share  of 
profits  which  he  claimed ;  on  the  other  hand,  the  plaintiff  did  not 
offer  the  terms  to  which  I  think  the  defendants  were  entitled :  the 
result,  therefore,  is  that  nothing  must  be  said  about  costs.  With 
these  variations  the  decree  of  Vice-Chancellor  Wood  will  stand 
as  it  is. 

*  I  must  not  omit  to  mention  what  was  pressed  by  the  *  1030 
defendant's  counsel,  namely,  that  the  Court  has  in  this 
case  no  jurisdiction,  that  the  question  ought  to  have  been  decided 
by  arbitration.  The  argument  on  this  head  was  put  thus:  the 
fourth  section  of  the  6  &  7  Will.  4,  c.  82,  enacts  that  all  the  pro- 
visions of  the  Friendly  Society  Act,  10  Geo.  4,  c.  56,  so  far  as  the 
same  might  be  applicable,  should  apply  to  any  benefit  building 
society,  as  if  they  were  there  re-enacted ;  the  twenty-seventh  sec- 
tion of  the  Friendly  Society  Act,  10  Geo.  4,  c.  56,  makes  provision 
for  settling  disputes  by  arbitration ;  the  clause  is  as  follows 
[His  Lordship  here  read  the  section] ,  and  the  thirtieth  rule  of  the 
society  has  reference  to  this  subject  [His  Lordship  here  read  the 
rule  as  above  set  out]  ;  and  it  was  contended  against  the  present 
claim  of  Mr.  Fleming  that  he  had  no  right  to  call  the  trustees  to 
account  by  proceeding  in  this  Court,  but  that  his  sole  remedy  was 
by  a  reference  to  arbitration.  To  this,  however,  I  cannot  agree. 
The  question  to  be  decided  depends  partly  on  the  construction  of 
the  rules,  and  partly  on  the  true  meaning  of  the  mortgage-deed, 
and  the  mode  of  giving  to  it  its  true  effect.  Admitting  for  the 
sake  of  argument  that  this  Court  would  have  no  jurisdiction  in  a 
dispute  depending  solely  on  the  construction  of  the  rules,  there  are 
still  points  for  decision  here,  arising  on  the  nature  and  extent  of 
the  relief  to  be  given  on  the  mortgages,  which  this  Court  alone  can 
determine.  The  total  absence  of  adequate  machinery  for  enabling 
arbitrators  to  enforce  any  award  they  might  make  on  the  mortgage 
in  a  case  like  the  present  affords  cogent  evidence  that  the  dispute 
is  not  within  their  competency  ;  Ouibill  v.  Kingdom^  (a)  referred 
to  in  the  argument,  strongly  suggests  this  view  of  the  case. 

(a)  1  Ezch.  494. 
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•  1081  I  may  further  remark  that  neither  Sir  *  James  Wigbam 
nor  Lord  Gottenham,  in  the  case  of  Motley  v.  Baker,  nor 
Lord  Truro  in  the  case  of  Seagrave  y.  Pope,  (a)  seem  to  have  had 
any  doubt  as  to  their  jurisdiction.  The  point,  indeed,  was  not,  so  far 
as  I  am  aware,  raised  in  argument  before  them  ;  still  I  cannot  hut 
think  that  these  cases  must  be  treated  as  authorities  on  this  sub- 
ject of  no  inconsiderable  weight.  It  is  difficult  to  suppose  that  the 
want  of  jurisdiction,  if  there  was  such  a  want,  should  have  escaped 
the  observation  of  Judges  and  counsel  in  all  these  cases.  I  con* 
sider  it  clear  that  the  Court  has  jurisdiction,  and  I  have  only  ad- 
verted to  the  point  that  it  may  not  be  supposed  the  objection  had 

been  forgotten. 

December  9. 

The  case  was  spoken  to  on  minutes  in  reference  to  the  direction 
to  ascertain  the  duration  of  the  society,  and  ais  to  costs.  The 
following  is  the  substance  of  the  order  thereupon  made  for  tiie 
purpose  of  carrying  out  the  judgment  of  the  Lord  Chancellor :  — 

That  so  much  of  the  order  made  by  Vice-Chancellor  Wood,  on 
the  2l8t  April,  18*54,  as  directed  that  '^  in  taking  the  account  the 
probable  duration  of  the  society,  according  to  the  rules  and  regula- 
tions, is  to  be  calculated,  and  all  money  which  (having  r^ard  to 
such  probable  duration)  might  at  ieiny  time  hereafter  become  doe 
from  the  plaintiff  is  to  be  considered  as  due  at  the  time  of  taking 
the  said  account "  be  discharged  ;  and,  instead  thereof,  *that  in  the 
said  account  the  longest  period  during  which  the  society  might  at 
the  time  when  the  plaintiff  gave  his  notice  possibly  last,  having 
regard  to  its  net  assets  and  to  the  amount  of  monthly  subscrip- 
tions and  redemption  money  then  continuing  payable 
*  1032  *  and  to  the  number  of  shares  in  the  society  then  to  be 
provided  for,  be  ascertained  ;  that  the  plaintiff  be  charged 
with  all  subscriptions  and  redemption  money  which  would  become 
due  and  payable  by  him  assuming  the  society  to  endure  for  the 
whole  of  that  period,  such  money  to  be  treated  as  a  debt  presently 
due  from  him ;  and  that  against  that  charge  the  plaintiff  be 
entitle^  to  credit  for  twelve  pounds  ten  shillings  on  each  share, 
being  the  amount  of  bonus  payable  to  withdrawing  members  at  the 
time  when  the  plaintiff  gave  his  notice ;  that  so  much  more  of  the 
said  order  as  ordered  it  to  be  referred  to  the  taxing  master  to  tax 

(a)  1  De  G.,  M.  &  G.  788. 
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the  defendants  their  coste  of  the  suit  be  varied  bj  limiting  the 
costs  of  the  defendants  to  be  so  taxed  to  the  costs  of  the  defend- 
ants subsequent  to  the  date  of  the  present  order ;  that  in  case  of 
the  plaintiff  redeeming  the  mortgages  of  the  defendants  there 
should  be  no  order  as  to  costs  on  either  side  up  to  the  date  of  the 
present  order ;  that  in  taking  the  account  directed  bj  the  order  of 
Yico-Chancellor  Wood,  of  the  21st  April,  1854,  and  in  making  the 
certificate  in  pursuance  thereof,  regard  be  had  to  the  present  order; 
that  in  all  otiier  respects,  except  so  far  as  might  be  inconsistent 
with  the  present  order,  the  order  of  Vice-Chancellor  Wood  of  the 
21st  April,  1854,  be  affirmed. 


MOSLBY  V.  BAKEB. 

ISiS.    December  11.    1849.    January  30.    Before  the  Lord  Chancellor  Lord 

COTTENRAM. 

Terms  on  which  a  member  of  a  building  society  is  entitled  to  redeem  premises 
mortgaged  by  him  to  the  society  on  receiving  an  advance  of  money  in  respect 
of  his  shares. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wio- 
bam;  a  fulT  report  of  the  cas^,  as  heard  bj  his  Honor,  will  be 
found  in  the  sixth  volume  of  Mr.  Hare's  Reports,  page  87.  The 
appeal  was  argued  before  the  Lord  Chancellor  Lord  CottenhaMi 
previously  to  the  commencement  of  the  series  of  reports  by  Messrs* 
Macnaghten  and  Gk)rdon. 

*  Mr.  Bolt  and  Mr.  J.  V.  Prior  were  for  the  plaintiff,  the  *  1038 
appellant. 

The  Solicitor^  General  (Sir  John  Bomillt)  and  Mr.  Beavan  were 
for  the  trustees  of  the  society. 

1849.    January  80. 

The  Lobd  Chancellor,  (a)  —  The  decree  directs  a  redemption 
which  is  not  objected  to  by  the  defendants.    There  is  not  in  the 

(a)  The  above  is  from  a  copy  taken  by  the  present  reporter  of  the  written 
judgment  of  the  Lord  Chancellor* 

VOL.  m.  51  .  [  801  ] 


♦  1033  CASES  IN   CHANCERY. 

mortgage-deed  any  provision  for  a  redemption ;  the  terms,  there- 
fore, upon  which  it  ought  to  take  place  are  to  be  collected  from 
other  parts  of  the  deed,  and  I  have  no  doubt  of  the  correctness 
of  the  Vice-Chancellor  Wigram's  construction  of  it.  The  error 
of  the  plaintiff  seems  to  arise  from  a  supposition  that  the  mortgage 
was  to  secure  to  the  company  the  sum  adranced  to  him,  but  such 
is  not  the  case ;  the  sum  advanced  was  only  in  anticipation  of  the 
calculated  value  of  his  share  at  the  winding  up  of  the  afiairs  of 
the  company,  and  the  mortgage  was  to  secure  the  payments  which 
the  company  had  stipulated  for  as  the  consideration  for  such 
shares,  and  constituting  the  fund  out  of  which  the  estimated  value  of 
such  shares  was  ultimately  to  be  paid.  The  recitals  and  the  pro- 
visions of  the  deed  are  not  capable  of  any  other  construction  ;  but 
that  part  which  is  most  applicable  to  the  present,  the  provision  for 
selling  the  shares,  is  the  most  conclusive ;  for  contemplating  the 
event  of  the  plaintiff  not  making  the  stipulated  monthly  and  other 
payments,  it  gives  to  the  company  a  power  of  selling  his  shares, 
the  proceeds  of  which  they  are  to  retain  in  satisfaction  of  all  such 
subscriptions  and  other  payments  as  shall  be  then  or  shall  there- 
after become  due  and  owing  and  payable  in  respect  of  such  shares, 
calculating  the  probable  duration  of  the  said  association,  it  being 
agreed  that,  in  case  such  sale  shall  take  place,  all  moneys  which 
shall  at  any  time  afterwards  become  due  in  respect  of  the  said 
shares  shall  be  considered  as  due  at  the  time  of  such  sale,  and 
that  the  same  shall  be  fully  deducted  and  'paid  out  of  the  moneys 
received,  and  that  the  amount  shall  be  calculated  accordingly.  It 
is  obvious  that,  there  not  being  any  stipulated  terms  for  a  re- 
demption, the  plaintiff  cannot  be  entitled  to  redeem  upon  terms 
less  beneficial  to  the  association  than  those  stipulated  for  in  the 
power  reserved  to  them  of  selling,  fmi  of  which  they  are  deprived  by 
the  decree  for  redemption.  These,  therefore,  are  tbe  terms 
•  1034  binding  upon  *  the  parties,  and  of  their  construction  there 
cannot  be  any  doubt.  But  then  it  is  said  that  such  terms 
are  a  departure  from  the  rules  and  regulations  of  the  association ; 
to  this  there  are  two  answers :  first,  that  there  is  no  such  de- 
parture ;  and,  secondly,  if  there  were,  that  the  deed  alone  constitutes 
the  contract  between  the  parties  upon  which  the  plaintiff  rests  his 
case,  not  seeking  to  have  it  altered  or  reformed.  This  excludes 
the  necessity  of  inquiring  into  the  first  objection ;  but  I  cannot 
but  observe  that  t  have  not  been  able  to  discover  any  such  de> 
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parture  in  the  deed  from  tiie  provisions  of  the  rules  and  regulations 
as  has  been  suggested.  The  thirty-seventh  rule  provides  for  the 
monthly  payment,  and  the  fifty-ninth  for  further  payment  until  the 
objects  of  the  association  shall  have  been  fully  accomplished,  and 
the  power  allowing  members  who  have  not  received  the  anticipated 
value  of  their  shares  to  withdraw  excludes  from  any  such  power 
tho86  who  have,  and  who  have  executed  a  mortgage.  In  the  forty- 
eighth  rule  the  security  to  be  given  is  described  as  a  security  for 
the  future  payments  in  respect  of  such  share  or  shares.  The 
fifty-eighth  rule  is  inaccurate  and  obscure :  it  relates  to  the  power 
of  sale  to  be  inserted  in  the  mortgage,  and  not  to  redemption ;  and 
it  provides  that  upon  a  sale  the  association  shall  retain  all  such 
principal  subscriptions  and  oth^r  payments  as  shall  be  then  due, 
owing,  and  payable  under  and  by  virtue  of  such  rules  and  mortgage. 
Now  the  money  advanced  is  not  due  or  repayable  by  the  party  re- 
ceiving it,  but  the  subscriptions  are  payable  during  the  continuance 
of  the  association,  and  the  security  to  be  taken  is  to  secure  such 
payments :  subscriptions  "  then  due  "  caimot  mean  subscriptions 
actually  become  due  in  point  of  time ;  for,  if  so,  the  shareholder, 
having  received  the  whole  estimated  value  of  his  shares,  would  be 
entitled  to  have  his  property  restored  to  him,  deducting  only  such 
subscriptions  the  time  for  paying  which  had  actually  arrived.  The 
sixty-second  rule,  which  is  directly  applicable  to  the  present  case, 
as  it  relates  to  the  redemption  of  property  in  mortgage,  is  quite 
conclusive,' for  it  provides  that  upon  redemption  the  shareholder 
shall  have  the  amount  of  his  share  of  profits  and  subscriptions 
paid  deducted  from  the  full  amount  expressed  to  be  secured  in  and 
by  such  mortgage  ;  but  the  forty-eighth  rule  describes  the  security 
to  be  given  as  a  security  for  the  future  payments  in  respect  of  such 
share  or  shares,  and  not  for  the  money  advanced.  I  am,  therefore, 
of  opinion  that  the  mortgage-deed,  if  that  were  involved  in  this 
case,  does  not  depart  from  the  rules  and  regulations,  and  that  the 
principle  of  the  decree  is  right,  and  that  the  future  payments  are 
to  be  taken  at  full  value,  and  that  the  direction  as  to  costs  is 
correct.    The  appeal  must  be  dismissed  with  costs. 
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ACCUMULATION.    See  Wnx,  2. 

ACKNOWLEDGMENT.    See  Ldutatioiis,  Statutx  of. 

ACQUIESCENCE.    See  Lachss.    Tbadb-mabxs. 

ADVANCEMENT. 

Lands  boaght  by  a  father  in  the  name  of  his  son  held  under  the  circanutances 
of  the  caae  not  to  amount  to  an  advancement ;  but  the  Lord  Chancellor 
declined  to  make  an  order  to  that  effect  on  the  petition  of  the  &ther, 
though  the  petition  was  founded  on  the  certificate  of  the  Master  under 
the  38th  section  of  the  Trustee  Act,  1850.  ^  CaUiruon  ▼.  CoUituant  409. 

AFFIDAVITS.    See  Practicb,  4. 

AGREEMENT.    See  CoimucT. 

ALLOTTEE.    See  WiNDnfo-UF  Acts,  4.  • 

AMENDING  BILL.    See  Practicb,  7. 

ANNUITY. 

1.  The  grantor  of  an  annuity,  which  was  the  third  incumbnmce  on  his  real 
estates,  executed  a  trust-deed  (to  which  the  annuitant  was  not  a  party) 
whereby  the  estates  were  conveyed  to  trustees  on  trusts  for  sale  to  dis- 
charge the  incumbrances  according  to  their  priorities ;  and  the  first  trust 
of  that  deed  was  to  pay  the  costs  of  the  trustees  in  the  conduct  of  the 
sale.  After  the  execution  of  the  trust-deed  the  trustees  applied  to  the 
annuitant  for  his  consent  to  the  sale.  In  answer  to  ihit  applica- 
tion the  solicitors  *  pf  the  annuitant  offered  to  facilitate  the  sale,  *  1036 
but  asked  for  a  copy  of  the  trust-deed,  adding:  **  When  we 
have  seen  the  deed  we  shall  be  better  able  to  inform  you  whether  our 
clients  will  have  any  difficulty  in  joining  in  the  conveyances.^'  And,  in 
answer  to  a  subsequent  application,  they  assented  to  the  appropriation 
of  a  part  of  the  rents  towards  rendering  the  property  more  eligible 
for  sale.  Part  of  the  property  was  sold,  the  annuitant  concurring  in 
the  sale,  whereby  a  sufficient  sum  was  realized  to  pay  the  prior  incum- 
brances ;  but  it  being  apprehended  that  the  residue  of  the  property 
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would  not  realize  enough  to  pay  both  the  coats  of  the  trustees  and  to 
redeem  the  annuity,  the  trustees  applied  to  the  annuitant  for  leave  to 
retain,  in  the  first  place,  out  of  the  future  proceeds  of  sale,  a  sum  suffi- 
cient to  pay  their  costs.  This  being  refused,  and  a  bill  being  filed  to 
<iompel  the  annuitant  to  join  in  the  conveyances :  Hdd,  under  the  cir- 
cumstances, that  he  was  not  bound  to  do  so,  except  upon  the  terms  of 
having  the  annuity  redeemed.  —  Crosse  v.  The  General  Reversionary  and 
Investment  Company^  698. 
2.  An  annuity  duly  charged  on  freeholds  was  by  deed  assigned,  and  by  that 
deed  a  further  security  was  given  by  the  grantors  upon  copyholds,  in 
consideration  of  an  additional  sum  of  money  paid  to  the  grantors,  and 
the  sum  payable  for  redemption  was  increased  in  amount.  The  assign- 
ees of  the  annuity  appeared  in  the  memorial  to  be  trustees  for  other 
persons,  but  the  trust  was  not  disclosed  on  the  deed  of  assignment. 
Held,  that  the  deed  of  assignment,  so  far  as 'it  affected  the  copyholds 
and  so  far  as  it  contained  any  alteration  of  the  term  on  which  the  orig^ 
inal  annuity  was  granted,  was  void,  but  that  it  was  valid  as  an  assign- 
ment of  the  original  annuity.  Bolton  v.  WiUiams,  2  Yes.  Jr.  138, 
observed  upon.  —  Tidd  v.  Lister,  874. 

See  also  Bankruptcy,  6.    Will,  9,  10,  19. 

APPEAL.    See  Practice,  2. 

ASSETS,  ADMINISTRATION  OF. 

1.  Testator  being  possessed  of  real  and  personal  estate  directed  the  latter  to 

be  invested  in  government  securities,  the  interest  whereof,  with  all  the 
rents  and  profits  from  freehold,  copyhold,  or  leasehold  property,  after 
payment  of  all  his  debts,  &c.,  he  gave  and  devised  upon  certain  trusts. 
Held,  that  this  did  not  evidence  a  sufiicient  intention  to  create  a  mixed 
fund,  80  as  to  exempt  the  application  of  the  personal  estate  in  the  first 
,  instance  from  the  discharge  of  his  debts.  —  Tidd  v.  Lister,  857. 

2.  Freehold  estates  over  which  a  testator  has  a  general  power  of  appoint- 

ment,  and  which  he  appoints  by  his  will,  are  assets  for  payment 

*  1037      *  of  his  simple  contract  debts,  but  are  only  applicable  for  that  pur- 

pose afler  all  the  testator^s  own  property  has  been  previously  so  applied. 
—  Fleming  v.  Buchanan,  976. 
ASSIGNMENT.    See  Annuity,  2.    Bankruptcy,  10.    Deed,  2. 


BANKRUPTCY. . 

1.  Coal  proprietors  employed  colliers,  to  whom  the  work  was  let  off  at  so 
much  per  score  baskets,  and  each  collier  had  a  drawer  attached  to  him, 
whom  he  brought  when  he  was  himself  hired.  The  colliers  were  not 
hired  unless  the  manager  approved  the  drawers,  or  unless,  in  case  of 
dbapproval,  the  colliers  took  drawers  provided  for  them  by  the  man- 
ager. The  colliers  paid  the  drawers  out  of  their  earnings,  according  to 
an  agreement  between  them  (in  which  the  coal  proprietor  took  no  part), 
and  discharged  the  drawers  as  they  thought  fit,  without  interf<:rence  on 
the  part  of  the  proprietor,  except  that  the  latter  might  discharge  the 
collier  if  he  unjustly  discharged  the  drawer,  and  that  both  colL'er  and 
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drawer  might  be  discharged  for  transgressing  the  rules  of  the  mine. 
Upon  the  proprietor  becoming  bankrapt,  and  the  colliers*  wages  being 
in  arrear,  hdd,  that  the  drawers  were  not  servants  of  the  coal  propri- 
etors so  as  to  be  entitled  to  payment  in  full  of  half  a  year's  wages.  — 
Ex  parte  Ball,  156. 

2.  The  obligee  in  a  bond  given  by  a  trader  recovered  judgment  upon  it 
afler  the  obligor  had  ceased  trading.  Held^  that  the  bond  debt  was  not 
so  merged  in  the  judgment  as  to  preclude  the  obligee  from  petitioning 
for  adjudication  against  the  obligor.  Held  also,  that  such  a  judgment 
was  a  good  foundation  for  an  act  of  bankruptcy  under  the  72d  section, 
having  for  this  purpose  relation  to  the  trading,  and  that  the  notice  under 
that  section  was  correct,  although  it  required  payment  of  the  judgment, 
and  not  of  the  bond.  Held,  further,  that  a  member  of  Parliament  may 
become  bankrupt  under  the  72d  section  of  the  Act. 

Where  the  Court,  differing  from  the  commissioner,  and  holding  the  petition- 
ing creditor's  debt  to  be  sufficient,  referred  back  to  him  the  question  of 
the  validity  of  the  adjudication,  an  application  for  leave  to  appeal  to  the 
House  of  Lords  from  the  decision  as  to  the  sufficiency  of  the  debt  was 
Ae2e{ 'premature,  and  was  ordered  to  stand  over  till  the  commissioner 
should  have  given  his  decision.  —  Ex  parte  OrijffUhs,  174. 

S.  A  petition  to  annul  an  adjudication  in  bankruptcy  on  the  ground  of  the 
infiincy  of  the  bankrupt,  but  which  was  not  presented  until  after  the 
expiration  of  the  time  limited  for  that  purpose  by  the  2d8d  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106),  dismissed  as  out  of  time,  the  Lord  *  Chancellor  holding  *  1038 
that  the  case  of  an  infant  was  no  exception  from  the  provisions 
of  that  section.  —  In  re  West,  198.  '  « 

4.  Messrs.  B.,  ship-owners  at  South  Shields,  had  dealings  with  K.  &  Co., 
bankers  in  London :  the  course  of  dealing  was  that  Messrs.  B.  drew 
bills  on  K.  &  Co.  which  K.  &  Co.  accepted  for  the  accommodation  of 
Messrs.  B.,  and  in  order  to  provide  for  the  pajrment  of  these  acceptances 
Messrs.  B.  remitted  to  K.  &  Co.  cash,  and  deposited  with  them  bills 
payable  to  Messrs.  B.,  and  the  amount  of  these  bills  was  received  by 
K.  ^  Co.  and  placed  by  them  to  the  credit  of  Messrs.  B.'s  cash  account. 
Both  firms  became  bankrupt,  K.  &  Co.  in  July,  1812,  and  Messrs.  B. 
in  August  of  the  same  year :  there  was  then  a  large  balance  owing  by 
Messrs.  B.  to  K.  &  Co.  on  the  cash  account,  K.  &  Co.  being  also  liable 
to  a  large  amount  upon  bills  accepted  by  them  for  the  accommodation 
of  Messrs.  B.  and  having  in  their  hands  bills  also  to  a  large  amount  de- 
posited with  them  by  Messrs.  B.  to  provide  for  the  payment  of  such 
acceptances :  before  any  dividend  was  declared  upon  the  estate  of  K.  & 
Co.  their  assignees  realized  from  the  deposited  bills  more  than  sufficient 
to  liquidate  the  cash  balance  due  from  Messrs.  B. :  the  holders  of  the 
accommodation  bills  proved  against  both  estates  and  were  fully  paid, 
receiving  from  each  estate  at  different  times  dividends  to  the  amount  of 
ten  shillings  in  the  pound:  the  sum  thus  paid  in  dividends  by  the 
estate  of  K.  &  Co.  exceeded  by  above  6000^  the  total  sum  realized 
from  the  deposited  bills :  no  debt  was  proved  or  attempted  to  be  proved 
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dass,  and  suspending  it  for  two  yean,  and  withholding  protection  for  six 
months. 
The  256th  section,  which  deals  with  *'  offences,^  is  to  be  strictly  rather  than 
loosely  construed ;  and  sembUt  that  if  only  one  of  the  offences  therein 
enumerated  is  committed,  it  is  not  imperatiTe  on  the  Court  to  award  the 
extreme  penalty  there  imposed.  —  Ex  parte  ManieOf  502. 
8.  After  the  senior  commissioner  of  the  Court  of  Bankruptcy  had  trans- 

*  1041     acted  *  all  the  business  before  him,  and  lefl  the  court  for  the  day, 

one  of  the  other  commissioners  made  an  order  for  the  transfer  of 
a  petition  for  adjudication  from  a  district  Court  to  London.    On  the 
matter  being  brought  before  the  senior  commissioner,   he  ordered 
the  petition  to  be  retransferred  to  the  district  Court,  considering  that  his 
absence  had  not  been  '*  unavoidable  *^  within  the  20th  section,  and  that 
therefore  the  other  commissioner  had  no  jurisdiction.    Held,  on  appeal, 
first,  that  the  absence  of  the  senior  commissioner  must  be  considered 
to  have  been  unavoidable ;  secondly,  that  the  senior  commissioner  had 
no  power  to  reverse  the  order  for  transfer ;  thirdly,  that,  as  the  great 
majority  of  the  creditors  in  number  and  value  resided  in  the  London 
district,  the  order  of  transfer  was  right  upon  the  merits.  —  Ex  parte 
8eweU,  508. 
9.  Two  creditors  had  entered  up  judgment  agsinst  a  trader  on  a  warrant  of 
attorney,  but  had  not  registered  it  according  to  the  1  &  2  Vict.  c.  110. 
They  attended  a  meeting  for  investigating  the  affairs  of  the  debtor,  and 
were  there  informed  by  a  solicitor,  who  attended  on  behalf  of  the  gen- 
eral creditors,  that  he  had  in  his  pocket  the  means  of  preventing  them 
from  obtaining  any  preference.    The  solicitor  had  with  him  at  the  time 
a  declaration  of  insolvency  which  he  had  previously  obtained  from  the 
trader.     Having  made  the  above  statement,  he  inquired  (as  he  deposed) 
of  the  judgment  creditors  whether  they  intended  to  seek  any  preference 
by  means  of  their  judgment,  and  received  an  answer  (ro^  them  in  the 
negative,  but  he  purposely  abstained  from  mentioning  regi«tration.    On 
the  investigation  taking  place,  it  had  appeared  that  the  trader  had  free- 
hold property  of  considerable  value,  and  the  further  investigation  was 
adjourned  to  an  appointed  day.    The  solicitor  forbore  to  file  the  decla- 
ration of  insolvency,  but  the  judgment  creditors  registered  their  judg- 
ment a  few  days  after  that  of  the  meeting.     On  the  trader  becoming 
bankrupt  some  months   afterwards:  —  Held,   1.    That  the  judgment 
creditors  had  not  precluded  themselves  from  registering  their  judgment, 
and  that  the  promise  made  by  them  (if  any)  was  nudum  paehtm,  and 
one  into  which  they  had  been  drawn,  and  not  a  representation  acted 
upon  by  another  party  by  which  they  were  equally  bound.    2.  That  the 
general  creditors,  having  allowed  so  long  a  time  to  pass  without  taking 
any  step  to  set  aside  the  proceeding,  could  not  resist  the  priority  thereby 
obtained.    3.  That  since  the  passing  of  the  Bankrupt  Law  Consolida- 
tion Act,  the  law  as  laid  down  in  Re  Perrin  (2  Drury  &  Warren,  147)  is 
inapplicable,  and  that  a  registered  judgment,  although  entered  up  on  a 
warrant  of  attorney,  and  although  not  followed  by  execution,  now 
constitutes  a  valid  lien  on  the  lands  *of  a  bankrupt  after  the  lapse  of  a 
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year  from  the  time  when  it  was  entered  np.  —  Ex  parU  Bayle^ 
515. 

*  10.  A  trader,  when  insolvent  and  subject  to  two  judgments,  conveyed  *  1042 
and  assigned  to  certain  creditors  real  property  (incumbered  to 
its  full  value)  certain  policies  of  assurance,  and  all  his  credits,  together 
with  his  books  of  account  (being  all  his  property  except  his  furniture 
and  stock  in  trade),  by  way  of  mortgage,  to  secure  the  debt  due  to 
the  creditors.  Executions  had  been  issued  on  the  judgments,  and  the 
furniture  and  stock  in  trade  had  been  seized  under  them  at  the  time  of 
the  assignment  The  trader  became  bankrupt :  Held,  that  the  assign- 
ment was  void  as  against  the  assignees  under  ihe  bankruptcy,  although 
the  bankrupt  might  not  have  been  aware  when  he  executed  it  thkt  the 
executions  had  issued. 

Principles  on  which  assignments  are  void,  as  preventing  the  continuance  of 
trade.  —  Ex  parte  Bailey,  584. 

11.  A  trader  who  was  not  engaged  in  any  business,  except  as  the  owner  of  two 
small  sailing  vessels,  kept  no  regular  accounts.  He  contracted  with  a 
ship-builder  for  the  repair  of  one  of  the  vessels,  and  the  amount 
claimed  for  the  repair  was  far  beyond  the  contract  price,  by  reason  of 
some  alterations  alleged  to  be  beyond  the  contract.  Cross  actions  were 
brought  and  settled  by  arbitration.  The  trader  left  England  in  a  feel- 
ing of  irritation  at  the  result  of  the  proceedings,  and  was  declared 
bankrupt  on  the  petition  of  the  ship-builder.  He  had  on  a  former 
occasion  compounded  with  his  creditors,  paying  them  less  than  lbs.  in 
the  pound,  but  had  been  forced  into  this  proceeding  by  misfortune: 
Held,  that  the  bankrupt's  conduct  in  quitting  England  was  highly  censure 
able,  but  would  be  sufficiently  punished  by  suspending  his  certificate  for 
twelve  months,  and  allowing  it  as  one  of  the  second  class. 

Under  the  fSresent  Act  the  Court  will  not  universally  refuse  a  certificate 
protecting  the  bankrupt's  property,  merely  because  he  has  on  a  former 
occasion  compounded  with  his  creditors^  and  paid  less  than  X6s.  in  the 
pound.  —  Ex  parte  Hodgson^  547. 
BOND.    See  Bankruptcy,  2. 
BUn^DING  SOCIETY. 

1.  The  owner  of  shares  in  a  benefit  building  society  gave  a  mortgage  security 
on  leaseholds  for  sums  advanced  to  him  by  the  society  in  respect  of  his 
shares ;  he  subsequently  gave  notice  of  his  desire  to  redeem,  and  a 
difference  having  arisen  as  to  the  terms  of  redemption,  he  filed  a  claim. 
The  Lord  Chancellor  made  a  decree  for  redemption,  directing  a  calcula- 
tion of  the  longest  possible  duration  of  the  society  at  the  date  of  the 
notice,  having  regard  to  the  net  assets  of  the  society  and  to  the  monthly 
subscriptions  and  redemption  money  still  continuing  payable  and  to  the 
,  number  of  1002.  shares  to  be  provided  for,  and  charging  the  plaintiff 
as  a  present  debt  with  all  subscriptions  and  redemption  money 
which  would  become  payable  *  by  him  assuming  the  society  to  *  1043 
endure  for  the  whole  of  the  calculated  period,  and  crediting  him 
with  the  amount  of  bonus  payable  at  the  date  of  the  notice  to>with- 
drawing  members. 
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dass,  and  saapending  it  for  two  yean,  and  withholding  protection  for  tiz 
months. 
The  266th  section,  which  deals  with  *'  offences/^  is  to  be  strictly  rather  than 
loosely  construed ;  and  semble,  that  if  only  one  of  the  offences  therein 
enumerated  is  committed,  it  is  not  imperative  on  the  Court  to  award  the 
extreme  penalty  there  imposed.  —  Ex  parte  Manieo^  502. 
8.  After  the  senior  cosmiissioner  of  the  Court  of  Bankruptcy  had  trans- 
*1041     acted  *all  the  business  before  him,  and  lefl  the  court  for  the  day, 
one  of  the  other  commissioners  made  an  order  for  the  transfer  of 
a  petition  for  adjudication  from  a  district  Court  to  London.    On  the 
matter  being  brought  before  the  senior  commissioner,   he  ordered 
the  petition  to  be  retransferred  to  the  district  Court,  considering  that  his 
absence  had  not  been  "  unavoidable  "  within  the  20th  section,  and  that 
therefore  the  other  commissioner  had  no  jurisdiction.    Held,  on  appeal, 
first,  that  the  absence  of  the  senior  commissioner  must  be  considered 
to  have  been  unavoidable ;  secondly,  that  the  senior  commissioner  had 
no  power  to  reverse  the  order  for  transfer ;  thirdly,  that,  as  the  great 
majority  of  the  creditors  in  number  and  value  resided  in  the  London 
district,  the  order  of  transfer  was  right  upon  the  merits.  —  Ex  parte 
SeweU,  608. 
9.  Two  creditors  had  entered  up  judgment  agasnst  a  trader  on  a  warrant  of 
attorney,  but  had  not  registered  it  according  to  the  1  &  2  Vict.  c.  110. 
They  attended  a  meeting  for  investigating  the  affairs  of  the  debtor,  and 
were  there  informed  by  a  solicitor,  who  attended  on  behalf  of  the  gen- 
eral creditors,  that  he  had  in  his  pocket  the  means  of  preventing  them 
from  obtaining  any  preference.    The  solicitor  had  with  him  at  the  time 
a  declaration  of  insolvency  which  he  had  previously  obtained  from  the 
trader.     Having  made  the  above  statement,  he  inquired  (as  he  deposed) 
of  the  judgment  creditors  whether  they  intended  to  seek  any  preference 
by  means  of  their  judgment,  and  received  an  answer  (ro^  them  in  the 
negative,  but  ho  purposely  abstained  from  mentioning  registration.    On 
the  investigation  taking  place,  it  had  appeared  that  the  trader  had  free- 
hold property  of  considerable  value,  and  the  further  investigation  wss 
adjourned  to  an  appointed  day.    The  solicitor  forbore  to  file  the  decla- 
ration of  insolvency,  but  the  judgment  creditors  registered  their  judg^ 
ment  a  few  days  after  that  of  the  meeting.    On  the  trader  becoming 
bankrupt  some   months   afterwards:  —  Held,   1.   That  the  judgment 
creditors  had  not  precluded  themselves  firom  registering  their  judgment, 
and  that  the  promise  made  by  them  (if  any)  was  nudxan  pactum^  and 
one  into  which  they  had  been  drawn,  and  not  a  representation  acted 
upon  by  another  party  by  which  they  were  equally  bound.    2.  That  the 
general  creditors,  having  allowed  so  long  a  time  to  pass  without  taking 
any  step  to  set  aside  the  proceeding,  could  not  resist  the  priority  thereby 
obtained.    3.  That  since  the  passing  of  the  Bankrupt  Law  Consolida- 
tion Act,  the  law  as  laid  down  in  Re  Perrin  (2  Drury  &  Warren,  147)  is 
inapplicable,  and  that  a  registered  judgment,  although  entered  up  on  a 
warrant  of  attorney,  and  although  not  followed  by  execution,  now 
constitutes  a  valid  lien  on  the  lands 'of  a  bankrupt  after  the  lapse  of  a 

[  810  ] 


INDBX  TO  THE  PRINCIPAL  MATTERS.  *  1041 

year  from  the  time  when  it  was   entered   up.  —  Ex  parU  Baylef 
515. 

*  10.  A  trader,  when  insolvent  and  subject  to  two  judgments,  conveyed  *  1042 
and  assigned  to  certain  creditors  real  property  (incumbered  to 
its  full  value)  certain  policies  of  assurance,  and  all  bis  credits,  together 
with  his  books  of  account  (being  all  his  property  except  his  furniture 
and  stock  in  trade),  by  way  of  mortgage,  to  secure  the  debt  due  to 
the  creditors.  Executions  had  been  issued  on  the  judgments,  and  the 
furniture  and  stock  in  trade  had  been  seized  under  them  at  the  time  of 
the  assignment  The  trader  became  bankrupt :  Held^  that  the  assign- 
ment was  void  as  against  the  assignees  under  the  bankruptcy,  although 
the  bankrupt  might  not  have  been  aware  when  he  executed  it  that  the 
executions  bad  issued. 

Principles  on  which  assignments  are  void,  as  preventing  the  continuance  of 
trade.  —  Ex  parte  Bailey,  534. 

11.  A  trader  who  was  not  engaged  in  any  business,  except  as  the  owner  of  two 
small  sailing  vessels,  kept  no  regular  accounts.  He  contracted  with'  a 
ship-builder  for  the  repair  of  one  of  the  vessels,  and  the  amount 
claimed  for  the  repair  was  far  beyond  the  contract  price,  by  reason  of 
some  alterations  alleged  to  be  beyond  the  contract.  Cross  actions  were 
brought  and  settled  by  arbitration.  The  trader  left  England  in  a  feel- 
ing of  irritation  at  the  result  of  the  proceedings,  and  was  declared 
bankrupt  on  the  petition  of  the  ship-builder.  He  had  on  a  fonner 
occasion  compounded  with  his  creditors,  paying  them  less  than  15«.  in 
the  pound,  but  had  been  forced  into  this  proceeding  by  misfortune: 
Hdd^  that  the  bankrupt's  conduct  in  quitting  England  was  highly  censure 
able,  but  would  be  sufficiently  punished  by  suspending  his  certificate  for 
twelve  months,  and  allowing  it  as  one  of  the  second  class. 

Under  the  fSresent  Act  the  Court  will  not  universally  refuse  a  certificate 
protecting  the  bankrupt's  property,  merely  because  he  has  on  a  former 
occasion  compounded  with  his  creditors^  and  paid  less  than  15«.  in  the 
pound.  —  Ex  parte  Hodgson^  547. 
BOND.    See  Bankkuptcy,  2. 
BUILDING  SOCIETY. 

1.  The  owner  of  shares  in  a  benefit  building  society  gave  a  mortgage  security 
on  leaseholds  for  sums  advanced  to  him  by  the  society  in  respect  of  his 
shares ;  he  subsequently  gave  notice  of  his  desire  to  redeem,  and  a 
difference  having  arisen  as  to  the  terms  of  redemption,  he  filed  a  claim. 
The  Lord  Chancellor  made  a  decree  for  redemption,  directing  a  calcula- 
tion of  the  longest  possible  duration  of  the  society  at  the  date  of  the 
notice,  having  regard  to  the  net  assets  of  the  society  and  to  the  monthly 
subscriptions  and  redemption  money  still  continuing  payable  and  to  the 
•  number  of  1002.  shares  to  be  provided  for,  and  charging  the  plaintiff 
as  a  present  debt  with  all  subscriptions  and  redemption  money 
which  would  become  payable  *  by  him  assuming  the  society  to  *  1048 
endure  for  the  whole  of  the  calculated  period,  and  crediting  him 
with  the  amount  of  bonus  payable  at  the  date  of  the  notice  to^with- 
drawing  members. 
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• 

Tbe  prOYiBionfl  as  to  arbitrmtion  contained  in  the  27th  flection  of  the  Act 
10  Geo.  4,  c.  56,  and  which  are  incorporated  into  the  Act  6  &  7  Will.  4, 
c.  32,  do  not  apply  to  questions  such  as  those  raised  on  the  aboTe 
claim,  the  determination  of  which  depended  partly  on  the  constniction 
of  the  rules  of  the  society  and  partly  on  the  meaning  of  the  mortgage- 
deed  and  the  mode  of  giving  effect  to  it. — Fleming  r.  Self,  997. 

2.  Terms  on  which  a  member  of  a  building  society  is  entitled  to  redeem 
premises  mortgaged  by  him  to  the  society  on  receiying  an  advance  of 
money  in  respect  of  his  riures.  —  MosUy  ir.  Baker ^  1032. 

CALL.    See  WiNDiNChUP  Acre,  6. 
CERTIFICATE.    See  Bankruptcy,  7,  11. 
CHARITY. 

1.  A  petition  for  the  appointment  of  new  trustees  of  a  charity  should  be 

entitled.  In  the  Matter  of  the  52  Geo.  3,  c.  101,  as  well  as,  In  the  Mat- 
ter of  the  Trustee  Act,  1850,  and  the  Attomey-General^s  fiat  should  be 
obtained  before  the  petition  is  disposed  of.  —  In  re  RoUe^t  Charity^  153. 

2.  The  Vice-Chancellors  have  jurisdiction  to  appoint  trustees  of  charities  ig 

the  place  of  the  judges  of  the  Courts  abolished  by  the  Act  for  the  more 
effectual  Administration  of  Justice  in  England  and  Wales,  11  Geo.  4 
&  1  Will.  4,  c.  70.  — /n  re  Robinson's  Charity,  188. 

CHURCH  BUILDING  SOCIETY.    See  Mohtmain. 

COMMISSIONERS   TO   ADMINISTER   OATHS   IN  CHANCERY.    See 
Practice,  9. 

COMPOSITION  DEED.    See  Bankruptcy,  6. 

CONDITION.    See  Deed,  5. 

CONTEMPT.    See  Tradb-harxs,  1. 

CONTRACT. 

1.  Lands  were  settled  to  such  uses  as  Sir  CM.  and  his  son  should  by  deed 
jointly  direct,  and  subject  thereto  to  Sir  C.  M.  and  his  son  successively 
for  life,  with  remainders  over  to  the  sons  of  the  son  in  tail.  A  nil- 
way  company  having  under  their  act  power  to  take  the  lands  thus 
settled,  Sir  C.  M.  and  his  son  contracted  for  the  sale  to  them  of  a 

*  1044     certain  part  of  the  lands,  and  the  company  were  let  *into  posses- 

sion on  an  agreement  that  the  amount  of  compensation  should  be 
settled  either  by  arbitration  or  a  jury  as  Sir  C.  M.  should  choose; 
the  company  also  paid  a  sum  of  money  to  Sir  C.  M.  expressly  on 
account  of  the  compensation  money  to  be  ultimately  fixed ;  Sir  C.  M., 
however,  died  before  any  thing  further  was  done :  Held,  under  these 
circumstances,  that  there  was  no  contract,  the  specific  performance  of 
which  the  Court  could  enforce  or  aid  in  carrying  into  effect  as  a  defective 
execution  of  the  joint  power  of  appointment,  at  the  instance  of  the  son 
and  against  the  parties  entitled  in  remainder  under  the  settlement; 
Where  on  a  sale  of  property  the  parties  have  stipulated  that  the  price  shall  be 
ascertained  in  a  particular  way,  and  it  is  not  so  ascertained,  the  Court 
cannot,  in  the  absence  of  special  circumstances,  interfere  to  aid  the 
«  carrying  out  of  the  contract  by  having  the  price  ascertained  in  some 
different  mode. 
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Wliethedr,  where  the  Coart  would  aid  the  defective  execution  of  a  power 
against  an  owner  in  fee  in  possession,  it  would  abo  do  so  against  a  remain- 
der-man: and  whether,  where  the  assistance  of  the  Court  was  not 
requisite  to  enable  the  purchaser  to  obtain  the  benefit  of  his  contract, 
the  Court  would  aid  the  defective  execution  of  a  power  at  the  instance 
of  a  partj  deriving  benefit  from  such  execution  against  those  whose 
rights  the  exercise  of  the  power  would  defeat.  —  Morgan  v.  MUman,  24. 

2.  Where  a  defendant  admits  an  agreement,  if  he  means  to  rely  on  the  fact  of 
its  not  being  in  writing  and  signed,  and  so  being  invalid  by  reason  of  the 
.  Statute  of  Frauds,  he  must  say  so ;  otherwise  he  must  be  taken  to  mean 
that  the  admitted  agreement  was  a  written  agreement,  good  under  the 
statute,  or  else  that,  on  some  other  ground,  it  is  binding  on  him.  But 
where  he  denies  or  does  not  admit  an  agreement,  he  need  not  plead  the 
Statute  of  Frauds ;  the  burden  of  proof  is  altogether  on  the  plaintiff, 
who  must  then  produce  a  valid  agreement  capable  of  being  enforced. 

Specific  performance  of  an  agreement  to  lease  refused,  when  the  alleged 

contract  was  founded  upon  expressions  in  a  letter  written  by  the  defend- 

*  ant^  agent  to  the  intended  lessee,  to  the  effect  that  instructions  had 

been  given  for  the  preparation  of  the  lease  in  conformity  with  terms 

arranged,  no  agreement  having  been  actu^y  signed. 

The  owner  of  an  estate,  in  answer  to  an  inquiry  from  an  intending  lessee,  said, 
"  A.  B.  manages  all  my  affii.irs,  and  you  are  to  treat  with  him.*^  This 
does  not  imply  that  A.  B.  had  authority  to  enter  into  a  binding  agree- 
ment.    Semble.  —  Ridgway  v.  Wharton^  677. 

See  also  Bankruptcy,  4.    Public  COkPANT,  6. 
♦  CONTRIBUTORY.    See  Winding-up  Acts.  •  1045 

COPYHOLD. 

1.  A  surrender  by  a  husband  and  wife  of  the  wife^s  copyhcrfd  estate  taken  out 
of  Court  by  a  deputy  steward  who  was  uuder  age  and  by  whom  the 
wife  was  separately  examined,  hdd  to  be  valid,  the  infancy  of  the 
deputy  steward  forming  no  good  ground  of  objection. 

A  surrender  made  as  above  mentioned  was  expressed  to  be  to  such  uses  in 
favour  or  for  the  benefit  of  the  husband,  his  heirs,  and  assigns,  and  with 
such  powers  of  sale,  and  other  powers  and  provisos,  and  chargeable 
with  such  sums  as  a  mortgagee  (to  whom  a  conditional  surrender  had 
some  time  previously  been  made  to  secure  602.)  should,  at  the  request 
and  by  the  direction  of  the  husband  appoint,  and  subject  thereto  to  the 
use  of  the  mortgagee  and  his  heirs,  with  a  proviso  for  making  the  sur- 
render void  on  payment  of  the  sum  of  100^.  then  advanced  by  the 
mortgagee  to  the  husband :  HM^  that  the  destination  of  the  equity  of 
redemption  was  completely  changed  by  the  last^mentioned  surrender, 
and  was  not  merely  affected  to  the  extent  required  for  the  purposes  of 
the  security  thereby  created :  Hdd^  also,  that  the  lord,  having  accepted 
a  surrender  in  the  above  form,  was  bound  by  it.  Bemhle^  that  he  could 
not  have  been  compelled  to  accept  it. — Eddlaton  v.  CoUins,  1. 

%  S.  and  J.  being  joint  tenants  of  copyhold  lands  for  life  in  remainder 

.  expectant  upon  the  determination  of  a  previous  life-estate  in  M.  with 

several  inheritances  in  tail*  with  cross  remamders  in  tail,  S.  and  her  bus- 
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band  without  the  concurrence  of  M.  surrendered  their  estate  and  interest 
to  the  intent  that  the  lord  should  regrant  the  same  to  such  person  or 
persons  as  the  husband  should  by  will  appoint ;  S.  died  in  the  lifetimo 
of  her  husband  and  of  J. ;  the  husband  afterwards  died,  having  by  his 
will  appointed  the  surrendered  share  to  his  executors :  Hdd^  that  the 
quasi  estate  tail  of  S.  was  not  barred,  and  that  whether  the  life-estate  of 
M.  was  under  the  same  instrument  as  that  under  which  S.  and  J.  derived 
their  title,  or  whether  M.'s  tenancy  was  under  her  paramount  title  of 
freerbench,  still  her  concurrence  was  necessary  in  order  effectually  to 
bar  the  estate  tail  in  remainder.  Hdd^  also,  that  Uiere  was,  under  the 
circumstances,  no  severance  of  the  joint  tenancy.  Whether  the  surren- 
der by  a  joint  tenant  to  the  use  of  his  will  would  per  se  effect  a  seyer- 
ance  of  the  joint  tenancy,  qucere,  —  Edwards  v.  Champion,  202. 
8.  The  manor  of  W.  was  by  settlement  vested  in  trustees  upon  sixch  trusts  as 
E.  B.,  a  married  woman,  should  by  will  appoint;  before  any  will  was 
made,  a  piece  of  copyhold  land  was  under  an  Indosure  Act  allotted  to 
the  trustees  of  the  settlement  as  lords  of  the  manor  and  in  com- 

*  1046     pensation  of  their   interest  *  in   the   soil   of  the  manor*;  under  toe 

same  Act  two  copyhold  allotments  were  made  to  two  other  per- 
sons in  respect  of  copyhold  interests :  the  trustees  of  the  settlement,  in 
exercise  of  a  power  vested  in  them  for  that  purpose,  bought  the  two 
last-mentioned  allotments  and  held  them  upon  the  same  trusts  as  the 
manor;  afterwards,  in  1807,  E.  B.  made  her  will  devising  the  manor 
with  its  appurtenances  to  the  father  of  the  plaintiff  for  life,  with 
remainder  to  his  first  son  in  tail,  with  remainder  to  his  second  son  the 
plaintiff,  and  devising  the  residue  of  her  property  to  trustees  on  trust 
to  sell ;  E.  B.  died  in  1813,  and  the  copyhold  allotment  made  to  the 
trustees  oT  the  settlement  and  the  two  allotments  purchased  by  them 
were  then  treated  by  the  trustees  of  the  will  as  part  of  the  residue,  and 
in  1814  were  sold  to  a  person  from  whom  the  defendant  subsequently 
purchased.  The  plaintiff,  while  an  infant,  became  entitled  in  1831 
by  the  deaths  of  his  father  and  elder  brother  to  the  manor  under  the 
devise ;  he  attained  twenty-one  in  1849,  and  soon  afterwards  filed  a  bill 
claiming  the  three  allotments  as  part  of  the  manor:  ^etd,  that,  as  to 
each  allotment,  there  had  been  under  the  circumstances  an  extinguish- 
ment of  the  copyhold  in  the  manor,  and  that  they  all  passed  to  the 
plaintiff  under  the  devise  of  the  manor,  there  being  nothing  on  the  ftce 
of  the  will  to  show  that  the  testatrix  intended  to  use  the  word  in  any 
other  than  its  ordinary  legal  meaning. 
Hddt  also,  that  tlie  plaintiff  was  entitled  to  an  account  of  rents  and  profits 
from  the  time  his  title  accrued  in  1831.  The  rule  is  that,  in  the  absence 
of  special  circumstances,  a  party  found  to  be  wrongfully  in  possession 
of  property  is  to  account  for  rents  and  profits  during  the  whole  period  of 
time  that  his  wrongful  possession  has  continued.  The  authorities  on 
this  point  referred  to  and  observed  upon,  and  the  decision  in  Drummond 
V.  The  Duke  of  8L  Albans,  5  Yes.  433.  held  not  to  be  law.  —  Hieks  v. 
SaUiit,  782. 
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COVENANT    FOR    QUIET    ENJOYMENT.      See    Vendor    and    Pur- 
chaser, 2. 

DEBTOR  AND  CREDITOR.    See  Bankruptcy,  4.    Injunction. 
DECISIONS  OBSERVED  UPON.     See  Annuity,  2.    Bankruptcy,  6,  9. 

Copyhold,  3.    Deed,  2.    Will,  2,  6,  8.    Winding-up  Acts,  6. 
DECREE  TO  ESTABLISH  WILL.    See  Will,  15, 

•  DECREE  TO  EXECUT;*:  TRUSTS  OF  WILL.    See  Will,  6.       ♦  1047 
DEED. 

1.  A.  and  bis  wife,  by  deed,  fimited  tbe  estate  to  sucb  uses  as  A.  alone 

should  by  deed  or  will  appoint:  on  the  next  day,  A.  by  deed-poll 
appointed  to  such  uses,  &c.,  as  be  and  his  wife  should  jointly  appoint, 
with  remainder  in  default  of  appointment  to  the  son  in  fee ;  and  on  tbe 
day  ailer  by  a  deed  A.  and  his  wife  appointed  the  estate  by  way  of 
mortgage :  afler  this  last  deed  had  been  engrossed,  it  was  considerably 
altered  and  interlined,  the  wife  not  haying  been  originally  made  a  party  to 
it :  Held,  under  the  circumstances,  that  the  three  deeds  must  be  presumed 
to  have  formed  but  one  transaction.  —  Whitbread  y.  Smith,  727. 

2.  Under  an  assignment  to  creditors  by  a  debtor  of  all  his  stock  in  trade,  book 

and  other  debts,  goods,  securities,  chattels,  and  effects  whatsoever, 
except  the  wearing  apparel  of  himself  and  his  family :  Hdd,  that  a  contin- 
gent interest  in  the  residuary  estate  of  a  testator  (to  which  the  debtor 
was  entitled  in  the  event  of  his  sister  dying  without  a  child)  passed. 
Pope  T.  WhUcombe,  3  Russ.  124,  observed  upon.  —  Ivison  v.  Ocusioi, 
958. 

3.  By  a  marriage  settlement,  a  moiety  of  the  settled  fund  was  assured  in  trust 

atter  the  death  of  the  wife,  if  she  died  in  the  lifetime  of  the  husband,  to 
such  uses  as  she  should  appoint,  and,  in  default  of  appointment,  to  such 
person  or  persons  as  at  her  decease  would  have  been  entitled  to  the 
clear  residue  of  her  personal  estate  under  the  Statute  of  Distributions, 
in  case  she  had  died  intestate  without  having  married.  On  the  death 
of  the  wife  in  the  lifetime  of  the  husband  without  having  exercised  the 
power,  hdd,  that  the  children  of  the  marriage  were  entitled.  —  In  re 
Norman's  Trust,  965. 

4.  Upon  the  marriage  of  one  of  several  residuary  legatees  under  her  father's 

will,  the  intended  husband  and  wife  assigned  to  trustees  all  and  every 
the  sum  and  sums  of  money,  legacy  and  legacies,  and  other  personal 
property  then  due  and  payable  or  belonging  to,  or  to  become  due  and 
payable  to  the  intended  wife  under  or  by  virtue  of  her  father's  will,  *'  or 
otherwise  howsoever,'^  upon  trusts  for  her  separate  use  for  her  life  with- 
out power  of  anticipation,  with  trusts  in  remainder  in  favour  of  the 
children  of  the  marriage.  By  the  next  witnessing  part  of  the  same 
settlement,  it  was  agreed  that  in  case  any  real  or  personal  property 
should  during  the  covertbre  be  given  or  bequeathed  to  the  wife,  the  hus- 
band should  settle  it  upon  trust,  so  that  the  wife  should  have  sole  power 
of  disposing  of  Hie  same :  Held,  that  a  legacy  bequeathed  by  another 
will  to  the  wife  afler  the  marriage  was  not  subject  to  the 
*  trusts  for  the  children,  the  latter  witnessing  part  of  the  settle-     *  1048 
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ment  allowing  that  the  former  mast  be  read  in  a  restricted  sense.  ^^ 
Ex  parte  Stephenson,  969. 

5.  By  an  antenuptial  settlement  the  father  of  the  husband  conveyed  freehold 
hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife  in  trust 
for  her  separate  use,  subject  to  a  proviso  whereby  it  was  declared  that 
if  a  separation  should  take  place  by  reason  of  any  disagreement  between 

^  the  husband  and  wife  or  otherwise  the  rents  and  profits  should,  from  the 
time  of  such  separation  during  the  joint  lives  of  the  husband  and  wife, 
be  paid  to  the  husband :  Held,  that  the  proviso  was  in  the  nature  of  a 
condition  and  not  of  a  limitation,  and  that  it  was  void  as  being  contrary 
to  public  policy.  —  Cartwright  v.  Cartwright,  982. 

See  also  Mobtoaok,  1. 


ECCLESIASTICAL  COMMISSIONERS. 

By  the  6  &  7  Will.  4,  c  19,  the  temporal  jurisdiction,  including  all  Jura  regalia 
of  the  bishopric  of  Durham,  Uras  transferred  from  the  bishop  to  the 
Crown,  and  by  the  sixth  section  of  that  Act  the  rights  o^  any  persons 
holding  any  office  by  patent  were  reserved,  and  the  revenues  of  the  see 
were  made  chargeable  with  the  same  fees  and  stipends  in  respect  of 
any  office  in  the  county  of  Durham  as  the  same  had  theretofore  been 
subject  to.  Under  the  authority  of  the  Acts  constituting  the  ecclesiastical 
commissioners,  and  by  an  Order  in  Council  in  18S6,  the  surplus  reve- 
nues of  the  see  of  Durham,  ader  providing  for  the  bishopric,  were 
directed  to  be  paid  to  the  ecclesiastical  commissioners,  and  such  surplus 
was  made  chargeable  with  the  payment  of  the  fees  and  stipends  granted 
out  of  the  revenues  of  the  see  by  the  last  or  any  preceding  bishop  to 
any  officer  of  the  Palatinate  who  held  his  office  by  patent  at  the  time  of 
the  passing  of  the  Act  6  &  7  Will.  4,  c  19.  The  office  of  Chancellor  of 
the  Palatinate  was  created  by  patent  before  the  time  of  Henry  VIIL ; 
and  the  fees  in  respect  of  such  office  were  about  272.  In  the  year  1788 
the  then  bishop  made  a  voluntary  grant  of  1002.  to  the  Chancellor,  pay- 
able out  of  the  revenues  of  the  bishopric,  for  each  sitting  of  the  Chan- 
cellor's Court,  and  from  that  period  down  to  1836  1002.  was  entered  in 
the  accounts  of  the  bishopric  under  the  headings  sometimes  *'  new  sti- 
pend'^  and  sometimes  **new  stipend  due  this  sitting.^  The  ecclesi- 
astical commissioners  having  refused  to  pay  the  present  Chancellor,  who 
was  appointed  in  1852,  any  more  than  the  sum  for  which  there  was  evidence 
of  a  grant  by  patent ;  ffeld,  that,  having  regard  to  the  period  during 
1049  which  the  100/.  had  been  de  /ado  paid,  and  irrespective  of  *  the  ques- 
tion whether  the  payment  of  that  sum  could  ever  have  been  enforced  by 
action  at  law,  the  surplus  revenues  of  the  bishopric  in  the  hands  of 
the  ecclesiastical  commissioners  were  liable  for  the  payment  of  the  sum 
of  1002.  for  each  sitting  of  the  Chancellor.  —  Temple  v.  The  EcdesioM' 
tiecd  Commissioners,  418. 

EVIDENCE.    See  Practicb,  8,  10. 
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FEME  COVERT. 

Although  the  purchaser  for  value  from  the  husband  of  his  wifo^s  chase  m 
'  actian^  to  the  corpus  of  which  she  is  entitled,  is  in  no  better  position 
than  the  husband  himself,  yet  the  husband's  assignment  for  value  of 
his  wife's  equitable  life-interest  will  prevail  against  her  if  he  afterwards 
deserts  her  and  leaves  her  destitute ;  if  he  deserts  his  wife,  a  Court  of 
Equity  will  not  help  him  to  get  at  the  fund  without  securing  to  the  wife 
a  portion  of  the  income ;  but  this  consideration  is  inapplicable  to  the 
assignee  of  the  husband. 
The  income  of  a  married  woman's  life-estate  had  been  ordered  to  be  received 
and  applied  bj  a  receiver  in  the  suit,  in  payment  of  her  husband's 
incumbrances:  Held,  that  arrears  of  income  in  the  receiver's  hands 
which  had  not  been  paid  as  directed  were  nevertheless,  by  the  effect  of 
the  order,  reduced  into  possession  so  as  to  disentitle  the  wife  surviving 
to  such  arrears.  —  Tidd  v.  Lister,  857. 

See  also  Practice,  5,  12.    Will,  18. 
FORECLOSURE.    See  Practice,  1,  6. 
FRAUDS,  STATUTE  OF. 

A  father,^  shortly  before  the  marriage  of  his  daughter,  told  her  jntended 
husband  that  he  meant  to  give  certain  leasehold  property  to  the  couple 
on  their  marriage.  After  the  marriage  he  gave  up  possession  of  the 
property  to  the  husband,  to  whom  he  directed  the  tenants  to  pay 
the  rents,  and  handed  to  the  husband  the  title-deeds.  The  husband 
expended  money  upon  the  property :  Held,  sufficient  part-performance 
to  take  the  case  out  of  the  Statute  of  Frauds.  —  Surcome  v.  Ptn- 
niger,  671. 

See  also  Contract,  2.    Public  Company,  5. 


HUSBAND  AND  WIFE.    See  Feme  Covert.    Mortgage,  2. 


INFANT. 

Although  the  Court  will  under  special  circumstances  allow  an  infant 

*  ward  to  go  out  of  the  jurisdiction,  yet  it  will  not  compel  the     *  1050 
removal  of  an  infant  ward  out  of  the  jurisdiction. 

An  infant,  being  a  Britbh  subject  and  also  an  American  citizen,  and  having 
lost  both  father  and  mother,  was  brought  over  to  England  from  the 
United  States,  where  her  property  was  situated,  by  a  paternal  aunt  with- 
whom  she  resided ;  an  application  was  then  made  by  a  maternal  aunt, 
who  had  been  appointed  her  guardian  by  the  Court  in  America,  to  hava- 
the  custody  of  Uie  infant  delivered  to  her,  with  the  view  of  taking  the- 
infant  back  to  America.    The  Lord  Chancellor  refused  to  interfere, 
being  of  opinion  that  he  had  no  right  to  make  such  an  order,  even  if  on 
other  grounds  he  had  thought  proper,  which  he  did  not,  to  accede  to  the^ 
application.  —  Dawson  v.  Jaj^,  764. 

See  Bamkruftct,  3.    Cofthold,  1. 
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INJUNCTION, 

Where  a  debtor  became  bankrupt  in  England,  having  real  estate  in  Scotknd, 
hdd,  that  this  state  of  circumstances  gave  no  juri8dicti<xi  to  the  Cooit 
of  Chancery  to  restrain  a  creditor  who  had  not  proved  under  the  bank- 
ruptcy from  proceeding  in  an  action  against  the  assignees  in  Scotland, 
for  the  purpose  of  recovering  out  of  the  real  estate  there  an  amount 
equal  to  the  dividend  which  would  have  been  payable  upon  the  debt,  and 
the  grounds  on  which  the  Court  of  Chancery  restrains  creditors  from 
proceeding  against  an  executor  afler  a  decree  for  administration  do  not 
exist  in  such  a  case. 

Principles  on  which  a  creditor  is  restrained  from  proceeding  after  a  decree  for 

administration.  —  PenneU  v.  Boy,  126. 
See  also  Public  Company,  3,  6.    Nuisance.    Soucitob.    Tradb-marxs. 


JOINT-STOCK  COMPANIES  REGISTRATION  ACT.    See  Pubijc  Com- 
pany, 2.    Winding-up  Acts,  6. 
JOINT  TENANCY.    See  Copyhold,  2.    Wnx,  18. 
JUDGMENT.    See  Bankhuptcy,  2. 


LACHES.    See  Nuisance.    Public  Company,  1.    Tradb-mabks. 

LANDS   CLAUSES   CONSOLIDATION   ACT,  1846.     See   Public   Com- 
pany, 6. 

♦  1061    •  LEGACY.    See  Will. 

LIMITATIONS.  STATUTE  OF. 
More  than  twenty  years  after  a  mortgagee  had  entered  into  possession,  the 
mortgagor's  solicitor  wrote  to  the  mortgagee  requesting  to  know  when 
he  could  see  the  mortgagee  upon  the  subject  of  the  mortgage.  The 
mortgagee  replied  by  a  letter,  saying,  "  I  do  not  see  the  use  of  a  meet- 
ing unless  some  one  is  ready  with  the  money  to  pay  me  off:  ^  Hddj  that 
this  letter  was  a  sufficient  acknowledgment  in  writing  to  exclude  the 
application  of  the  Statute  of  Limitations,  although  not  written  witiiin 
twenty  years  after  the  mortgagee  had  entered  into  possession.  —  SUm»- 
field  v.  Hobson,  620. 

LUNACY. 

On  the  petition  of  the  lunatjc's  father,  tenant  for  life  of  laige  landed  estates, 
the  Lord  Chancellor  declined  to  make  an  order  under  the  Act  16  &  17 
Vict.  c.  70,  charging  the  estate  of  the  lunatic  tenant  in  tail  in  remainder 
with  a  sum  found  by  the  Master  to  be  proper  for  the  lonatic's  mainte- 
nance, there  being  no  special  circumstances  nor  any  eyidence  that  the 
state  of  the  petitioner's  family  was  such  as  to  make  the  charge  just  or 
reasonable.  —  In  re  Pugh,  416. 


MANOR.    See  Copyhold,  3. 

MARRIAGE  SETTLEMENT.    See  Dbed,  3. 

MEMORIAL.    See  Annuity,  2. 
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MEMBER  OF  PARLIAMENT.    See  Bakkbuptct,  2. 

MINES.    See  Bankruptct,  1. 

MORTGAGE. 

1.  Real  estate  was  settled  on  A.  for  life,  remainder  to  bis  wife  for  life,  remain- 

der to  the  heirs  of  the  body  of  the  wife,  remainder  to  the  right  heirs  of 
A. ;  A.  and  his  wife  barred  the  wife^s  estate  tail ;  and  by  that  and  other 
deeds  it  was  settled  to  sach  uses  as  A.  should  appoint ;  A.  appointed  by 
a  deed  of  July,  1817,  to  such  uses  as  he  and  his  wife  should  jointly 
appoint,  and  in  default  to  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  his  son  in  fee.    A.  and  his  wife  made  several  mortgages, 
all  except  one  limiting  the  equity  of  redemption  upon  or  consistently 
with  the  uses  of  the  deed  of  1817.    In  1832  they  made,  under  the 
power  in  the  deed  of  1817,  another  mortgage,  which  limited  the  equity 
of  redemption  to  A.  and  his  wife,  "  their  heirs  or  assigns,  or  to  such 
other  persons,  &c.,  as  they  should  direct ; "  and  by  a  deed  of  even  date, 
certain  terms  were  assigned  to  attend  the  inheritance  according 
to  the  uses  of  the  mortgage-deed  of  eyen  date.    *  The  wife     *  1052 
having  died,  the  husband,  claiming  to  be  seised  in  fee,  sold.    On 
a  bill  filed  against  the  purchaser  by  parties  claiming  under  the  son  to 
redeem :  Held^  that  the  proviso  for  redemption  in  the  deed  of  1832  was 
not  intended  to  vary  the  limitation  of  the  equity  of  redemption,  and  did 
not  defeat  the  limitation  of  the  fee  in  the  deed  of  1817.  —  Whiibread  y. 
Smith,  Til, 

2.  Husband  and  wife  joined  in  creating  two  mortgages  on  the  life-interest  of  the 

wife  in  freehold  and  copyhold  estates,  the  first  mortgagee  having  a  charge 
on  both  freeholds  and  copyholds,  and  the  second  on  the  freeholds  only : 
Hdd,  that  as  against  the  wife  surviving,  the  second  mortgagee  was 
entitled  to  require  that  the  first  mortgagee  should  be  satbfied  out  of  the 
copyholds  so  far  as  they  would  extend.  —  Tidd  v.  Lister,  857. 

3.  A  mortgagor  and  a  mortgagee  with  a  power  of  sale  joined  in  demising  the 

mortgaged  hereditaments  upon  trust  at  the  request  of  the  mortgagee 
during  the  continuance  of  the  security,  and  at  the  request  of  the  mort- 
gagor, after  the  satisfaction  of  the  mortgage,  to  grant  leases  of  the 
premises  in  such  manner  as  the  person  making  such  request  should 
appoint,  and  to  permit  the  mortgagor  to  receive  the  rents  until  de&ult 
was  made  in  payment  of  the  mortgage  money  or  interest,  and  upon 
trust  after  default  to  receive  the  rents  and  apply  the  same  in  keeping 
down  the  interest  upon  the  mortgage.  These  trusts  were  not  declared 
to  be  subject  to  the  power  of  sale  in  the  mortgage :  Hdd,  that  they  were 
so  in  effect,  and  that  the  trustee  was  bound  without  the  concurrence. of 
the  mortgagor  to  join  in  conveying  the  hereditaments  to  a  purchaser 
from  the  mortgagee  under  the  power  of  sale.  —  King  y.  Heenan,  890. 
See  also  Building  Sogikty.  Tenant  fob  Lzrx. 
MORTMAIN. 

The  Incorporated  Society  for  promoting  the  Enlargement,  Building,  and 
Repairing  of  Churches  and  Chapels,  one  of  the  objects  of  which  is,  by 
its  act  of  incorporation,  defined  to  be  to  grant  ftinds  towards  enlarging 
or  building  churches  and  diapels,  has  no  power  to  purchase  land,  and 
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therefore  a  bequest  of  pure  personalty  to  this  society  is  not  within  the 
Mortmain  Act.  —  The  Church  Building  Society  ▼.  Barlow ^  120. 
MUNICIPAL  CORPORATIONS  ACT. 

The  jurisdiction  conferred  under  the  71st  section  of  the  Municipal  Corporsr- 
tions  Act  is  not  limited  to  the  Lord  Chancellor,  but  may  be  exercised  by 
a  yice-Chancellor.  —  In  re  Northampton  Charities,  179. 

NUDUM  PACTUM.    See  Bankruptcy,  9. 
•1063    ♦NUISANCE. 

The  disturbance  of  the  pavement  in  a  town  by  an  unincorporated  gas 
company,  for  the  purpose  of  laying  down  gas-pipes,  hM^  by  the  Lord 
Chancellor  and  Lord  Justice  Turner  (diuentiente  Lord  Justice  Knight 
Brucb),  not  to  be  such  a  nuisance  as  to  be  a  sufficient  ground  for  an 
injunction,  either  upon  a  bill  or  upon  an  information. 

Principles  upon  which  the  Court  proceeds  in  restraining  nuisances  with  regard 
to  their  extent  and  frequency. 

Laches  may  be  a  defence  to  an  application  for  an  injunction  by  way  of  infor- 
mation as  well  as  upon  a  bill.  Effect  of  a  protest  in  negativing 
laches. 

Although  the  motives  with  which  a  suit  is  instituted  are  not  generally  to  be 
regarded,  they  are  not  wholly  immaterial  when  the  complaint  is  of  an 
alleged  public  injury. 

The  views  of  the  majority  of  the  inhabitants  of  a  town,  and  of  their  govern- 
ing, body,  are  not  without  weight  on  such  questions  as  the  above. 

It  is  not  enough  to  show  a  nuisance  to  constitute  a  case  for  an  iqj unction ;  bat 
if  it  is  a  continuing  nuisance  the  Court  will  not  refuse  an  injunction 
because  the  actual  damage  arising  from  it  is  slight. — Attome^'Qaneral 
V.  The  Sheffield  Oae  Coneumers*  Company,  804. 

PARTITION.    See  Practicb,  11. 

PARTNER.    See  Winmno-up  Acts,  6. 

PARTNER  AS  TO  GENERAL  AND  LIMITED  LIABILITT.    See  Wnii>- 
iNO-UP  Acts,  6. 

PARTNERSHIP  BOOKS.    See  Practice,  10. 

PART  PERFORMANCE.    See  Frauds,  Statute  of. 

PERSONAL  ESTATE,  EXEMPTION  OF.    See  Asskts,  Adkxnisteateon  ot. 

PLEADING.    See  Practice,  1. 

POWER. 

Whether,  where  the  Court  would  aid  the  defective  execution  of  a  power 
against  an  oimer  in  fee  in  possession,  it  would  also  do  so  against  a 
remainder-man ;  and  whether,  where  the  assistance  of  the  Court  was  not 
requisite  to  enable  the  purchaser  to  obtain  the  benefit  of  {lia  contract, 
the  Court  would  aid  the  defective  execution  of  a  power,  at  the  instance 
of  a  party  deriving  benefit  from  such  execution  against  those  whose 

*  1054     rights  the  exerdse  of  the  power  would  defeat.    Quarts  by  *  the  Lord 

Chancellor.    Morgan  v.  Milman,  24. 

See  also  Will,  13. 
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PRACTICE. 

1.  Semble,  that  in  a  foreclosure  suit,  it  is  not  competent  for  the  defendant  to 

impeach  the  mortgage  on  the  ground  Of  fraud  without  instituting  a  cross 
'  suit.  —  Eddlegtonv,  CoUins,  1. 

2.  On  an  appeal  from  the  whole  of  an  order  made  on  a  claim,  the  plaintiff  is 

entitled  to  begin.  — Ntaihway  v.  Reed,  18. 
S.  The  certificate  of  a  deed  as  registered  in  a  registry  office  in  one  of  the  col- 
onies by  the  registrar,  who  was  not  *'  a  person  lawfully  authorized  to 
administer  oaths,^*  is  not,  per  ««,  evidence  of  the  fact  of  such  registra- 
tion under  the  22d  section  of  the  Act  16  &  16  Vict.  c.  86,  but  the 
signature  of  the  registrar  requires  verification.  —  Baillie  v.  Jackion,  38. 

4.  Affidavits  taken  in  the  colonies  previously  to  the  passing  of  the  Act  15  &  16 

Vict.  c.  86,  in  the  presence  of  a  person  lawfully  authorized  to  adminis- 
ter oaths,  are  receivable  in  this  country  under  the  22d  section  of  that 
Act,  without  verification  of  the  signature  of  the  person  before  whom 
they  have  been  taken.  —  Bateman  v.  Cook,  89. 

5.  A  mother  of  an  infant  under  seven  years  of  age,  not  living  apart  from  the 

father,  but  prevented  by  him  from  having  access  to  the  infant,  was  per- 
mitted, on  application  being  made  ex  parte  for  that  purpose,  to  present 
a  petition  under  2  &S  Vict.  c.  54,  in  formd  pauperis, without  a  next 
friend,  and  without  payment  of  the  stamp  of  11,  required  by  the  orders 
of  the  Court. '  And  held  that,  upon  such  an  ex  parte  application,  it  was 
no  improper  suppression  to  forbear  stating  that  the  intended  petitioner 
had  relatives  in  good  circumstances,  it  not  being  shown  that  any  of  them 
would  have  been  willing  to  act  as  her  next  friend.  —  In  re  Haki- 
weU,  116. 

6.  Where  a  foreclosure  suit  was  instituted  before  the  15  &  16  Vict.  c.  86,  and 

stood  over  in  order  that  the  cestuis  que  trustent  under  the  mortgagor's 
will  might  be  made  parties :  Held,  that,  after  the  Act  came  into  opera- 
tion, the  suit  might  proceed  in  their  absence,  the  trustees  and  executors 
of  the  mortgagor  representing  them  sufficiently.  —  8(de  v.  Kitean, 
119. 

7.  Where  more  than  two  folios  in  one  place  are  introdaced  by  amendment  into 

a  bill,  it  must  be  reprinted.  —  Stone  v.  Davies,  240. 

8.  The  Court  will  not  call  for  the  assistance  of  a  Judge  of  a  Court  of  Com- 

mon  Law  unless  it  entertains  a  reasonable  doubt.  —  ffeward  v.  Wheat- 
ley,  628. 

9.  Oaths  may  be  taken  by  the  commissioners  appointed  to  administer  oaths  in 

Chancery  under  the  Act  16  &  17  Vict.  c.  78,  not  only  at  their  respective 
places  of  businessi  but  anywhere  within  the  limits  of  their  jurisdiction. 
—  In  re  Record  and  Writ  Clerks,  723. 

10.  The  meaning  of  the  Act  15  &  16  *  Vict.  c.  86,  §  54,  is,  that     *  1055 

where  vouchers  have  been  lost,  or  the  accounts  cannot  be  taken 
in  the  ordinary  way,  the  Court  may  give  special  directions.     But  such 
directions  will  not  be  given  unless  it  appears  that  the  ordinary  evidendb 
cannot  be  had  or  merely  to  save  expense. 
Bemble,  that  by  the  ordinary  rules  of  the  Court,  partnership  books  are  admis- 
sible in  evidence  for  and  against  all  the  partners  and  their  estates. 
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Bembltf  that  the  15  &  16  Yict.  c  86,  §  54,  does  not  operate  retrospectiTelf.  — 
Lodge  v.  Ftichard^  906. 

11.  The  plaintiflf  in  a  partition  suit  was  entitled  to  siz-seyenths  of  the  estate, 

and  had  the  title-deeds :  EM,  that  the  proper  form  of.  decree  as  to  tiie 
documents  of  title  was  for  the  delivery  to  the  defendant  of  such' of  them 
as  related  ezclusiyely  to  the  land  which  should  be  allotted  to  him,  and  for 
the  retainer  by  the  plaintiff  of  the  rest,  he  undertaking  to  abide  by  any 
'  order  which  the  Court  might  make  as  to  the  same,  with  liberty  for  either 
party  to  apply. — Jones  v.  Rohinaony  910. 

12.  The  Master  of  the  Rolls  or  a  Vice-Chancellor  has  jurisdiction  under  the 

15  &  16  Vict.  c.  86,  §  45,  to  make  an  order  in  chambers  upon  summons 
to  administer  the  effects  bequeathed  by  a  married  woman  under  a  power 
contained  in  a  deed.  —  Sewell  v.  Ashley,  933. 

See  also  Feme  Covert. 
PUBLIC  COMPANY. 

1.  A  broad  gauge  railway  company  were  shareholders  in  a  mixed  gauge  rail- 
way company,  who,  by  their  Act,  were  bound  to  construct  their  line 
throughout  on  the  broad  gauge,  and  as  to  part  on  the  narrow  gauge 
also.     In  March,  1852,  they  filed  a  bill  stating  that  the  mixed  gauge 
railway  company  were  about  to  construct  the  line  throughout  on  the  nar- 
row gauge,  although  their  funds  were  insufficient  to  enable  them  to  do 
so,  and  also  to  comply  with  their  Act  as  to  laying  down  the  broad  gauge. 
The  bill  sought  an  injunction  to  restrain  the  opening  of  any  part  of  the 
narrow  gauge  line,  and  the  further  construction  upon  that  gauge  nntfl 
the  broad  gauge  was  complete.     In  April,  1852,  the  injunction  was 
refused.    From  that  time  contests  were  carried  on  in  Parliament  be- 
tween the  two  companies,  ending  in  the  rejection  of  certain  bills  solicited 
by  the  mixed  gauge  company.    From  August,  1852,  to  January,  1858, 
correspondence  was  carried  on  between  them  as  to  traffic  arrangements. 
In  January,  1853,  the  broad  gauge  company  filed  a  new  bill,  and  sought 
an  injunction  to  restrain  the  opening  by  the  mixed  gauge  railway  of  any 
portion  of  the  line  upon  the  narrow  gauge  before  the  broad  gauge  was 
completed.    In  the  same  month  they  moyed  f^r  an  injunction  in  the  new 
suit,  and  also  appealed  from  the  re^al  of  the  injunction  in  April,  1852 : 
*  1056     *  Hdd,  that  both  motions  were  too  late. 

Principles  on  which  the 'Court  acts  in  refusing  applications,  either 
original  or  by  way  of  appeal,  on  the  ground  of  laches.  Effect  of  objec- 
tion in  excluding  laches.  ~  The  Great  Western  Railway  Company  r.  The 
Oxford^  Worcester,  and  Wolverhampton  Railway  Company,  341. 
2.  An  allottee  of  shares  in  a  completely  registered  joint-stock  company,  but 
who  has  not  executed  the  deed  of  settlement  of  the  company,  cannot, 
under  the  proyisions  of  the  26th  section  of  the  Joint-stock  Companies 
Registration  Act  (7  &  8  Vict  c.  110),  enter  into  a  contract  for  the  sale 
of  his  shares. 
•  W.  £.  was  the  allottee  of  shares  in  a  completely  registered  joint-stock  com- 
pany, but  had  not  executed  the  deed  of  settlement ;  his  brother,  T.  £., 
acting  under  the  authority  of  a  power  of  attorney,  desired  Messrs.  N., 
stock-brokers,  to  sell  these  shares,  and  they  entered  into  contracts  with 
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pnrchuen  accordingly ;  before  the  transfers  were  registered,  W.  E. 
became  bankrupt,  and  tbe  brokers  were  obliged  at  their  own  cost  to 
complete  the  contracts  with  the  purchasers :  Held,  dismissing  a  petition 
)>y  the  brokers  claiming  to  have  the  bankrupt's  shares  transferred  to  them, 
that  under  the  terms  of  the  26th  section  of  the  Act  7  ft  8  Vict.  c.  110, 
the  contracts  were  null  and  void,  and  that  the  assignees  of  the  bankrupt 
were  entitled  to  the  shares  as  part  of  his  estate  and  effects.  —  Ex  parte 
NeOscn,  656. 

8.  A  railway  company  contracted  with  another  for  the  use  of  the  line  of  the 
latter  for  a  term,  at  graduated  tolls,  according  to  the  tonnage  carried, 
which  were  to  be  a  charge  on  the  tolls  and  dues  of  the  former  company. 
The  foTffter  company  had  no  express' pariiamentary  power  thus  to  charge 
their  tolls :  HM,  that  the  charge  was  of  too  doubtful  legality  to  be 
enforced  by  an  injunction  to  restrain  the  former  company  from  paying*  a 
dividend  to  its  shareholders  until  the  sums  due  upon  the  agreement  were 
provided  for,  no  case  being  made  .out  showing  a  4>robability  of  there 
being  no  fund  forthcoming  to  answer  the  demand  at  the  hearing.  —  The 
South  Yorkshire  Railway  and  River  Ihtn  Company  v.  7%e  Gfreai  Northern 
Railway  Company,  676. 

4.  The  deed  of  settlement  of  a  joint-stock  banking  company  defined  the  terms 
"shareholder^  and  " member'*  as  meaniiig  the  owner  of  a  share  or 
interest  in  the  capital  and  joint  stock  of  the  company.  It  provided 
that  no  benefit  of  survivorship  should  arise  among  the  shareholders,  but 
that  the  shares  should  be  transmissible  to  personal  representatives. 
But  there  were  also  provisions  that  no  executor  as  such  should  be  a 
member  of  the  company,  but  might  elect  to  sell  his  testator's  shares  or 
constitute  himself  a  member  in  the  manner  therein  mentioned, 
and  that  the  directors  *  might  forfeit  the  shares  if  the  executor  *  1057 
did  not  constitute  himself  a  member.  The  deed  provided  for 
the  payment  of  calb  by  the  "  shareholders."  A  transferee  of  shares, 
who,  by  his  purchase  deed,  had  covenanted  to  perfcmn  the  stipulations 
of  the  deed  of  settlement,  died,  and  his  executor  took  no  step  to  become 
a  member  of  the  company :  Heldf  that  the  company  were  entitied  to 
prove  in  a  suit  to  administer  his  estate  as  creditors  in  respect  of  a  call 
made  after  the  testator's  death.  —  Hetoard  v.  Wheailey,  628. 

6.  Specific  performance  of  a  contract  by  a  railway  company  to  purchase  an 
interest  in  land  enforced  at  the  suit,  of  the  vendor  as  falling  within  the 
Statute  of  Frauds,  ih  a  case  where  the  contract  arose  out  of  a  notice  to 
treat  given  by  the  company;  and  where  the  proof  of  the  writing  was 
found  in  documents  which  had  their  origin  in  an  intention  to  carry  out 
the  purchase  under  the  provisions  of  the  company's  special  Act  and  the 
Lands  Clauses  Consolidation  Act,  1845. 

To  what  extent  the  Court  will  interfere  to  compel  the  specific  performance  of 
contracts  for  the  purchase  of  land  made  exclusively  under  the  provisions 
of  Acts  of  Parliament  containing  special  provisions  for  that  purpose, 
qucere, 

A  railway  company  is  not  entitled  to  take  possession  of  land  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845,  until  it  has  setded, 
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not  on\j  ifith  the  peraonB  in  possession  of  the  land,  but  also  with  aU 
persons  having  any  interest,  9emble,  —  Inge  y.  The  Btrmingham,  Wotoer' 
hampton^  and  Stour  Valley  Railway  Company,  658. 
6.  A  railway  company  agreed  with  contractors  that  the  contractor  should 
work  the  line  and  keep  the  engines  and  rolling  plant  in  repair  at  a  spedfied 
remuneration,  and  that  the  contract  should  be  in  force  for  seven  jreara,  bat 
with  a  proviso  for  its  determination  if  the  contractors  did  not,  within 
forty-eight  hours  after  notice  given  by  the  company,  obey  the  instructions 
contained  in  such  notice :  ffeld^  that  the  agreement  was  not  of  such  a 
kind  as  to  be  enforceable  by  injunction  restraining  the  company  from 
determining  the  contract  and  resuming  the  possession  of  their  line  for 
nou'^compliance  with  impracticable  requisitions. 
OwBrCf  whether  such  an  agreement  is  consistent  with  public  policy. 
Observations  on  the  application  of  the  principle  of  specific  performance  to 
contracts  respecting  personal  services. — Johnuon  y.  The  Skrewdntry 
and  Birmingham  Railway  Cpmpany,  914. 

See  also  Winding-up  Acts,  2. 
PUBLIC  INJURY.    See  Kcisancb. 
PUBLIC  POLICY.    See  Pubuc  Company,  6.    Dkkd,  6. 


•  1058     ♦  RAILWAY  COMPANY.    See  Pubuc  Company. 

RECEIVER.    See  Fbmb  Covert. 
REMOTENESS.    See  Will,  7,  12. 
RENTS  AND  PROFITS,  ACCOUNT  OP.    See  Copyhold,  8. 


SEPARATION,  PROVISO  FOR.    See  Dkbd,  6. 

SERVANT.    See  Bankruptcy,  1. 

SHARES,  SALE  OF.    See  Pubuc  Company,  2. 

SOLICITOR. 

The  omission  by  a  client  to  file  a  certificate  of  taxation  of  a  solicitor's  bill 
Tvithin  the  four  days  prescribed  by  the  order  of  October  29,  1692,  does 
not  render  the  order  a  nullity,  but  the  client's  representatives,  after  his 
death,  may,  notwithstanding  the  omission,  obtain  an  order  under  the 
summary  jurisdiction,  for  the  delivering  up  of  the  client's  papers  on 
payment  of  the  amount  of  the  bill  as  taxed,  and  an  action  by  the 
solicitor  on  the  bill,  after  such  taxation,  is  a  contempt,  and  will  be 
restrained  by  injunction  at  the  instance  of  the  representatives.  —  In  re 
CampbeUt  585. 

SPECIFIC  PERFORMANCE.    See  Contract.    Pubuc  Company,  6.    Ven- 
dor AND  Purchaser,  1.     ' 

STATUTES. 

49  Geo.  8,  c.  121.    See  Bankruptcy,  4. 

10  Geo.  4,  c.  56.    See  Buiu>iNa  Society,  1. 

11  Geo.  4  &  1  Will.  4,  c.  70.    See  Charity,  2. 
8  &  4  Will.  4,  c.  98.    See  Usury. 

5  &  6  Will.  4,  c.  76.    See  Municipal  Corporations  Act. 
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6  ft  7  Will.  4,  c.  19.    See  Eoolbsiastical  Comiossionrrs. 

6  &  7  Will.  4,  c.  82.    See  BuiiJ>iNa  Sociktt,  1. 

•  2  &  3  Vict.  c.  27.    See  Usdky. 

2  &  Soviet,  c.  64.    See  Practiob,  5. 

7  &  8  Vict.  c.  110.    See  Winding-up  Acts,  6.    Pubuo  Com^lnt,  2. 

8  Vict.  c.  18.    See  Pubuc  Coupant,  6. 
12  &  13  Vict.  c.  106.    See  Bankruptct. 

18  &  14  Vict.  c.  60.  See  Tbusteb  Act,  1850. 

15  &  16  Vict.  c.  86.  See  Pbacticb. 

16  &  17  Vict.  c.  70.  See  Lunacy. 

•  16  &  17  Viqt  c.  78.  See  Pbacticb,  9. 

STATUTES,  CONSTRUCTION  OF  GENERALLY.    See  UsuBt. 

•  STEWARD.    See  Copthoij>,  1.  *  1059 

SURRENDER.    See  Copyhold. 


TENANT  FOR  LIFE. 

Tenant  for  life,  with  an  absolute  power  of  appointment,  bound  to  keep  down 
the  interest  on  charges  created  by  himself.  —  Whiibread  v.  Smith,  741. 
THELLUSSON  ACT.    See  Will,  2. 
TRADE-MARKS. 

1.  Li  1847  Joseph  R.  &  Sons  obtained  an  injunction  to  restrain  N.  &  William 

R.  from  using  the  trade-mark  '*  J.  R.  &  Sons."  Soon  aflerwards  W.  R. 
entered  into  partnership  with  his  father  John  R.  and  with  a  brother,  and 
the  three  used  the  trade-mark  "  J.  R.  &  Sons,"  with  a  colourable  addi- 
tion. Upon  the  plaintiff ^s  moying,  in  1858,  to  commit  W.  R.,  and 
denying  notice  of  the  breach  of  the  injunction  before  July,  1852 :  Held, 
that  they  were  entitled  to  the  order,  and  that  acquiescence,  to  constitute 
a  defence  to  such  a  motion,  must  amount  to  a  license  to  use  the  mark. 
Hdd,  also,  that  the  plaintiffs  might  move  to  conunit  W.  R.  without  bringing 
his  partners  before  the  Court.  —  Rodgers  v.  Nowill,  614. 

2.  Where  a  person  is  selling  an  article  in  his  own  name,  fraud  must  be  shown 

to  constitute  a  case  for  restraining  him  from  so  doing  on  the  ground  that 
the  name  is  one  in  which  another  has  long  been  selling  a  similar 
article. 

Therefore  where  a  father  had  for  many  years  exclusively  sold  an  article  under 
the  title  of  '*  Burgess's  Essence  of  Anchoyies,"  the  Court  would  not 
restrain  his  son  from  selling  a  similar  article  under  that  ^name,  no  fraud 
being  proved. 

Delay  from  October  to  March  in  appealing  from  the  refusal  of  a  motion  for  an 
injunction,  held  fatal  to  the  appeal.  —  Burgess  v.  Burgess,  896. 
TRINITY  COLLEGE,  CAMBRIDGE,  STATUTES  OF. 

The  regius  professorships  of  Divinity,  Greek,  and  Hebrew  were  founded  and 
endowed  in  the  University  of  Cambridge  by  Eang  Henry  VIH.,  ante- 
cedently to  the  foundation  of  Trinity  College,  and  the  lands  on  which 
the  endowment  was  charged  were  aflerwards  granted  to  the  college, 
which  thenceforward  became  bound  to  pay  the  stipends  of  the  three 
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'  professors.  By  the  4lBt  of  the  statates  granted  by  Elizabeih  to  the 
college,  it  was  provided  that  any  fellow  of  Trinity  College,  on  bdng 
elected  to  any  one  of  the  professorships,  "  Sacii  nomen  solum  teneaL" 
By  letters-patent  of  Charles  II.,  this  disabling  provision  was^annnlled, 
so   far   at   least    as   related    to   the  Greek  and  Hebrew  professor- 

♦  1060-    ships.      By  the  Act   8   &   4   Vict.    c.   113,  the    canonry  of   •  Ely 

was  annexed  to  the  regius  professorship  of  Greek;  and  in  1844, 
her  Majesty,  by  letters-patent  and  at  the  instance  of  Trinity  College 
granted  a  new  code  of  statutes  to  the  college,  which,  after  redting  the 
statutes  given  to  the  college  by  Elizabeth,  but  not  adverting  by  name 
to  the  letters-patent  of  Charles  11.,  revoked  "  all  statutes,  ordinances, 
and  decrees  made  and  given  for  the  government  of  the  college ;  ^  and 
among  the  new  statutes,  the  4l8t  of  Eliz.  was  re-enacted  in  the  same 
terms.  In  1853,  one  of  the  junior  fellows  of  the  college  accepted  the 
office  of  regivs  professor  of  Greek,  and  was  subsequently  elected  a 
senior  fellow :  Hdd^  that  by  the  acceptance  of  the  office  of  regiua  pro- 
fessor, he  ceased  to  be  a  fellow,  except  in  name  only,  and  that  his 
election  as  a  senior  fellow  was  void.  —  Ex  parte  EdUston,  742. 
TRUSTEE. 

1.  Slaves  in  the  West  Indies  wore  bequeathed  to  executors,  upon  trusts  for 

a  niec^  of  the  testator  for  her  life,  with  remainder  to  her  children.    The 

executors  having  renounced  and  disclaimed,  administration  with  the  will 

annexed  was  granted  to  the  niece,  who  afterwards  married  a  minor. 

Before  her  husband  had  attained  twenty-one,  the  husband  and  wife 

executed  a  settlement,  reciting  that  the  husband  was,  in  right  of  the 

wife,  possessed  of  the  slaves  theretofore  the  property  of  her  late  unde ; 

but  not  in  any  manner  referring  to  the  will.    The  settlement  purported 

to  assign  the  slaves  to  trustees,  in  trust  to  sell  and  invest  the  proceeds 

and  pay  the  income  for  the  separate  use  of  the  wife  for  life,  without 

power  of  anticipation,  with  trusts,  by  way  of  remainder  to  the  children 

of  the  marriage.    Before  the  husband  came  of  age,  the  husband  and 

wife  sold  tlie  slaves  without  poticing  the  settlement  in  the  contract,  but 

paid  part  of  the  purchase-money  to  one  of  the  trustees  of  the  settlement, 

the  other  trustees  not  concurring  in  or  being  in  fact  aware  of  the  sale 

or  payment.    An  amicable  bill  was  then  filed  on  behalf  of  the  infant 

children  of  the  marriage,  to  have  the  trusts  of  the  settlement  carried 

into  execution,  or  a  new  settlement  made  in  conformity  with  an  offer  of 

the  husband  to  execute  such  settlement  on  receiving  3500/.  out  of  the 

wife^s  fortune.    This  bill  contained  an  allegation  that  the  proceeds  of 

the  slaves  had  been  invested  in  the  names  of  the  trustees.    The  trustees, 

by  their  answer,  admitted  the  truth  of  this  allegation.    The  husband 

and  wife,  answering  separately,  disputed  the  validity  of  the  settlement, 

and  refused  to  be  bound  by  it ;  but  the  husband  offered  to  execute  a 

settlement  on  the  terms  above  mentioned.    The  decree  declared  the 

settlement  void,  and  directed  a  new  settlement  to  be  made  upon  the 

footing  of  the  offer  made  by  the  husband.    A  settlement  was  acoord- 

*  1061     ingly  executed,  and  the  35002.  *  paid  to  the  husband.    Afterwards 
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it  was  diflcoyered  that  the  admission  in  the  trustees^  answer  was 
incorrect,  the  trustee  who  received  the  proceeds  of  the  slayes 
having  applied  the  money  to  his  own  use,  and  having  by  false  state- 
ments induced  his  co-trustees  to  believe  and  admit  upon  the  answer 
that  the  investment  in  their  names  and  his  had  been  made  as  there 
stated.  His  circumstances  were  such  that  any  attempt  to  recover  the 
amount  at  any  period  would  have  been  hopeless.  More  than  twenty 
years  ader  the  wife  was  aware  of  these  circumstances,  she  instituted  a 
suit  against  the  co-trustees  to  make  them  personally  liable  for  the  breach 
of  trust :  Bdd,  first,  that  the  above  facts,  independently  of  the  admis- 
sion of  the  co-trustees  in  their  answer,  did  not  render  them  personally 
liable  in  respect  of  the  proceeds  of  the  sale  of  the  slaves,  the  title  of 
the  settlors  not  having  been  such  as  to  enable  the  trustees  legally  to 
possess  themselves  of  the  fund.  Secondly,  that  in  the  circumstances 
of  the  case  that  admission  did  not  create  any  such  liability. 

Bemble,  that  a  clause,  restraining  a  married  woman  from  anticipation,  does  not 
exempt  her  from  the  ordinary  consequences  of  lapse  of  time  and 
acquiescence. 

SembU,  that  in  the  circumstances  above  stated,  the  administratrix  committed 
a  breach  of  trust  by  marrying  without  providing  for  the  security  of  the 
trust  property. 

Semble,  that  having  by  her  separate  answer  in  the  first  suit  refused  to  be 
bound  by  the  first  settlement,  she  could  not  afterwards  sue  the  trustees 
for  non-performance  of  the  trusts  of  it. 

Semble,  that  her  having  concealed  from  them  the  nature  of  her  title  when  she 
assumed  to  settle  the  funds,  would  of  itself  have  been  a  defence  to 
such  a  suit.  —  Derbiahire  v.  Home,  80. 

2.  The  trustee  of  a  will,  who,  acting  on  the  opinions  of  counsel,  had  dis- 
tributed the  whole  estate  according  to  a  different  view  froiA  that  taken 
by  the  Court,  was  ordered  to  pay  to  the  representatives  of  a  child  found 
to  be  entitled,  the  amount  of  the  child^s  share  and  the  costs  of  the 
suit.  —  BouUon  v.  Beard,  608. 

See  also  Chartfy,  1. 
TRUSTEE  ACT,  1850.    See  Advancbubnt. 


USURY. 

Advances  made  upon  promissory  notes  not  having  more  than  twelve  months 
to  run,  although  further  secured  upon  leaseholds  by  a  contemporaneous 
agreement,  held  to  be  within  the  protection  of  the  2  &  3  Vict, 
c.  27,  §  1. 

Held,  also,  that,  even  if  this  were  not  so,  such  of  the  promissory  notes  as  had 
not  more  than  three  months  to  run,  were  within  the  3  &  4 
Will .  4,  c.  98,  which  does  not  mention  land,  and  that  this  *  enact-      *  1062 
ment  was  not  repealed  or  affected  by  the  2  ft  3  Vict.  c.  27. 

An  affirmative  statute  is  not  repealed  by  a  subsequent  affirmative  statute, 
unless  the  two  cannot  stand  together.  —  Ex  parte  Warrington,  159. 
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VENDOR  AND  PURCHASER. 

1.  Conditions  of  sale  stated  that  an  abstract  of  title  would  be  famished 

within  seven  days  from  the  day  of  sale,  on  the  application  of  the  pur- 
chaser for  the  same,  and  provided  that  all  objections  should  be  taken 
within  eight  days  of  such  delivery  or  be  considered  as  waived.  The 
purchaser's  solicitor  called  for  the  abstract  two  days  after  the  sale,  bat 
owing  to  the  estate  being  in  mortgage,  and  the  mortgagee  being 
abroad,  the  abstract  was  not  delivered  till  thirteen  days  afler  the  sale. 
The  purchaser  brought  an  action  for  the  deposit.  The  vendor  filed  a 
bill  for  .specific  performance  and  an  injunction :  Held,  on  demurrer,  that 
the  time  of  the  delivery  of  the  abstract  was  not  of  the  essence  of  the 
contract,  the  importance  of  stipulations  as  to  time  being  differently 
regarded  in  Courts  of  Law  and  Equity.  —  RdberU  v.  Berry ,  284. 

2.  A  mortgagee  cannot  effectually,  in  equity,  without  the  concurrence  of  the 

mortgagor,  release  a  vendor  from  whom  the  mortgagor  purchased,  from 
his  covenant  for  quiet  enjoyment. 
Therefore,  where  A.  conveyed  to  B.  with  a  covenant  for  quiet  enjoyment,  and 
B.  conveyed  the  estate  to  C.  by  way  of  mortgage,  and  on  B.  being 
evicted.  A.,  without  the  concurrence  of  B.,  paid  to  C.  a  sum  of  money 
in  discharge  of  the  covenant,  it  was  held  that  the  transaction  was  not 
binding  on  B. ;  and  A.  was,  at  the  suit  of  B.,  restrained  from  setting 
up  the  conveyance  to  C,  or  the  accord  between  A.  and  C,  as  a  defence 
to  an  action  by  B.  on  the  covenant.  —  Thornton  v.  Court,  298. 
See  also  Annuity,  1.    Mortgagk,  S. 


WAIVER.    See  Winding-up  Acts,  6. 
WARD  OF  COURT.    See  Infant. 
WILL. 

1.  A  testatrix  by  her  will  gave  thus,  —  "to  my  sister  C.  N.^s  surviving  diil- 

dren,  SQL  each ;  ^*  she  then  gave  to  C  N.  thus,  —  "  the  interest  of  my 
funded  property  for  and  during  her  natural  life,  and  after  her  decease 
such  property  to  be  equally  divided  between  her  surviving  children :  ^ 
Hdd,  that  though,  on  the  construction  of  the  word  "  surviving"  in  the 
first  clause,  the  period  of  vesting  and  distribution  was  referable  to  the 
*  1063  death  of  the  testatrix,  yet  that  the  period  of  vesting  *  in  the  last  clause 
was  to  be  referred  to  the  death  of  C.  N.,  and  that  those  children  only 
who  survived  C.  N.  were  entitled.  —  Neathtoay  v.  Heed,  18. 

2.  W.  C.  devised  and  bequeathed  all  his  real  and  personal  estates  to  trustees, 

upon  trust  as  to  certain  parts  thereof,  to  pay  the  rents  and  profits  to  his 
granddaughter  F.  E.  for  life,  and  after  her  death  to  sell  the  same  and 
divide  the  proceeds  among  her  children  on  their  respectively  attaining 
twenty-one,  with  remainder  to  the  children  of  his  nephew  C.  W.  C,  in 
like  manner  as  he  had  bequeathed  unto  them  the  moiety  of  the  residue 
of  his  estate  and  effects ;  the  testator  then  empowered  his  trustees  to 
sell  and  convert  into  money  the  residue  of  his  real  and  personal  estate ; 
and,  subject  to  the  payment  of  his  debts  and  legacies,  he  directed  them 
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to  invest  the  proceeds  and  accumulate  the  income,  and  to  divide  the 
principal  and  accumulation  into  two  equal  parts,  and  to  pay  or  transfer 
one  of  such  parts  unto  and  amongst  the  children  of  his  granddaughter 
F.  £.,  and  the  remaining  part  among  the  children  of  his  nephew, 
C.  W.  C. ;  and  the  testator  directed  that  the  share  of  each  child  of 
F.  £.  and  C.  W.  C.  respectively,  should  be  a  vested  interest,  as  to  sons 
.at  twenty-one  or  earlier  death  leaving  issue,  and  as  to  daughters  at 
twenty-one  or  marriage ;  and  that  if  any  such  child  died  without  having 
obtained  a  vested  interest,  the  share  of  such  child  should  accrue  to  the 
survivors  of  the  said  children ;  and  that  if  there  should  not  be  any  child 
of  C.  W.  C.  and  of  F.  £.,  or  of  either  of  them,  or,  being  such,  if  all 
such  children  ahould  die  without  having  attained  any  vested  interest,  the 
trust  property  should  be  held  in  trust  for  the  testator^s  heir  and  next  of 
kin  according  to  the  natures  thereof;  the  testator  died  in  1826 ;  and  in 
1847,  the  granddaughter  F.  £.,  having  never  been  married,  and  being 
between  fifty  and  sixty  years  of  age,  instituted  a  suit  for  the  opinion  of 
the  Court  as  to  the  disposition  of  the  accumulation  of  the  moiety 
of  the  residue  left  to  her  children:  Held,  that  the  direction  for 
accumulation  was  void  beyond,  the  period  of  twenty-one  years  from 
the  testator^s  death,  and  that  the  subsequent  accumulations  were 
undisposed  of  by  the  will,  and  went,  according  to  the  nature  of  the 
property,  to  the  testator^s  heir-at-law  and  next  of  kin :  Hdd,  also,  that 
a  direction  to  accumulate  residue  for  the  benefit  of  an  infant  is  not  a 
provision  for  raising  a  portion  for  that  child,  within  the  meaning  of 
the  second  section  of  the  Thellusson  Act. 

Hdd,  per  L.J.  Turner,  that  the  accruer  clauses  in  the  trusts  of  the  resi- 
due must  be  construed  distributively,  and  could  only  operate  between 
members  of  the  same  family,  so  that,  on  the  death  of  F.  £.  without 
being  married,  the  moiety  limited  upon  trusts  for  her  children, 
would  devolve  upon  the  testator's  *  heir  and  next  of  kin,  and  *  1064 
not  upon  the  children  of  C.  W.  C. 

Hdd,  also,  per  L.  J.  Turnsr,  that  in  this  view,  the  question  as  to  the  con- 
struction of  the  statute  was  immaterial,  for  that,  if  the  statute  applied,  aa 
the  income  could  not  abide  the  event  of  F.  £.  having  or  not  having  a 
child,  but  must  be  received  according  to  the  statute  by  the  person  who 
would  be  entitled,  if  there  was  no  trust  for  accumulation,  the  heir-at- 
law  and  next  of  kin  would  take ;  and  if  the  statute  did  not  apply,  they 
took  under  the  will  a  vested  interest  in  the  accumulations,  subject  only 
to  be  divested  upon  an  event  which  (having  regard  to  the  age  of  F.  £.) 
was  impossible;  and  so  in  either  case  were  entitled  to  present  pay- 
ment. 

The  decision  of  Lord  St.  Leonards,  in  Barrington  v.  LiddeU,  2  De  6., 
M.  &  G.,  480,  remarked  upon  (and  approved  of  by  the  Lord  Chan- 
cellor). —  Edwards  v.  Tuck^  40. 

8.  A  testator  bequeathed  life-interests  in  four  distinct  funds  to  four  nieces 
respectively,  and  directed  that  upon  the  decease  of  any  or  either  of 
them,  the  principal  of  the  fund,  the 'interest  of  which  was  to  be  received 
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by  her  or  them,  should  be  held  in  trust  for  "the  benefit  of  aH  and 
every  the  lawful  children  of  her  or  them  so  dying,  and  of  the  surriTori 
or  survivor  of  my  other  nieces  hereinbefore  named,  in  equal  shares.* 
One  of  the  nieces  having  died,  leaving  two  children,  held,  that  her  fand 
was  divisible  among  these  children  and  among  the  children  of  the  three 
other  nieces ;  it  being  proper  to  give  some  force  to  the  word  "  of,^^  and 
that  word  being  referable  to  the  word  "  children  ^^  as  the  last  ante- 
cedent. —  Petteock  v.  Stockford,  73. 

4.  A  testatrix,  after  appointing  her  nephew,  Robert  M.,  her  executor, 
bequeathed  life  annuities,  and  directed  "  the  above  bequests  to  fall  into 
the  hands  of  "  her  nephew,  John  Henry  M.,  late  of  C.  Hall ;  but  if  he 
should  not  marry,  to  be  divided  equally  between  Samuel  M.,  John  M., 
and  Mary  D.,  all  of  them  late  of  C.  Hall.  The  testatrix  had  a  brother 
living  at  C.  Hall,  who  had  ^ve  children,  bom  in  the  following  order: 
Robert  John  M.,  John  Henry  M.,  Samuel  Johnson  M.,  Thomas  M.,  and 
Mary  M.,  but  no  nephew  named  John  M. :  Held,  afiirming  decree  of 
the  Master  of  the  Rolls  {diasentiente  L.  J.  Knight  Bruce),  that  John 
H.  M.,  and  not  Thomas  M.,  was  the  person  meant  by  "  John  M.** — 
Mostyn  v.  Mostyn,  140. 

6.  A  testator  devised  real  estate  to  trustees  upon  trust  to  sell,  and  as  to  the 
moneys  to  arise  by  such  sale,  directed  that  they  should  sink  into  and  be 
deemed  part  of  the  residue  of  his  personal  estate  and  be  applied  accord- 
ingly ;  he  then  bequeathed  all  the  residue  of  his  personal  estate  to  tiie 
same  trustees  upon  trust  for  his  sons  and  daughters  in  equal  propor- 
tions. One  of  the  sons  died  in  the  testator^s  lifetime :  Held,  that  the 
1065  share  of  the  deceased  son  in  the  produce  of  the  *  real  estate  was  to  be 
deemed  real  estate  and  as  undisposed  of  by  the  will,  and  that  it  went 
to  the  heir-at-law  of  the  testator. 

The  decision  of  Sir  J.  Lkach  in  PhiUips  v.  PhiUipt,  1  M.  ft  K.  649,  over- 
ruled. —  Taylor  v.  Taylor,  190. 

6.  A  testator  by  his  will  devised  real  estate  to  trustees  in  trust  to  receive  the 
rents  during  the  life  or  lives  of  the  survivor  of  all  the  children  which 
M.  6.  had  or  should  have,  and,  after  certain  deductions,  to  apply  them 
in  the  support  of  M.  G.  and  in  the  maintenance  and  education  of  all  her 
children  which  she  should  from  time  to  time  have  living,  in  equal 
shares  between  her  and  them.  The  will  then  contained  further  trusts 
providing  that  after  all  the  children  of  M.  G.  mentioned  in  the  above 
devise,  and  the  youngest  of  them  attained  twenty-one,  the  rents  should 
be  divided  among  the  said  children  and  the  issue  of  any  of  them  that 
should  happen  to  die  leaving  issue  equally  and  the  survivors  and  sur- 
vivor of  them  until  the  death  of  the  longest  liver  of  the  children,  and 
after  the  death  of  the  longest  liver,  then  to  convey  the  estates  to  the 
eldest  living  grandson  of  M.  G. :  Held,  that  a  trust  was  created  for  the 
benefit  of  the  children  of  M.  G.,  who  were  in  a  state  of  minority,  that 
it  included  children  bom  after  the  death  of  the  testator,  and  was  for 
all  children  who  might  be  alive  from  time  to  time  until  the  period  whte 
the  youngest  of  the  living  children  of  M.  G.  should  attain  twenty-one. 
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Edd^  ftlso,  that  tbe  further  trust  rabstitutiDg  the  issue  for  the  parent,  and  the 
ultimate  trusts  to  convey  the  estates  were  void  for  remoteness. 

A  decree  to  execute  the  trusts  of  a  will  does  not  make  valid  trusts  which  on 
the  face  of  the  will  are  bad.  —  Oooch  v.  Gooeh,  866. 

7.  A  testator  directed  his  executors  to  pay  "  the  sum  of  500^  apiece  to  each 

child  that  may  be  bom  to  either  of  the  children  of  either  of  my 
brothers  lawfully  begotten  :^^  Eeld,  that  the  child  of  a  niece  bom 
within  eight  months  afler  the  testator^s  death,  was  entitled  to  the 
legacy,  and  that  the  gift  was  not  as  to  such  child  void  for  remoteness. 
Distinction,  on  a  question  of  remoteness,  between  the  gift  of  a  sum  in  gross 
to  be  distributed  among  a  class,  and  the  gifl  of  distinct  legacies  to  a 
number  of  persons.  —  Storrs  v.  Benbow,  390. 

8.  Estates  H.  and  S.  were  devised  to  trastees  upon  trust  for  R.  W.  and  the 

heirs  of  his  body,  but  in  case  he  should  die  under  the  age  of  twenty- 
one  and  without  issue  as  to  estate  H.  for  A.  W.  and  the  heirs  of  her 
body,  but  in  case  she  should  die  under  the  age  of  twenty-one  and  with- 
out issue  upon  such  and  the  same  trusts  as  were  thereinafter  declared 
concerning  estate  S. ;  and  if  R.  W.  should  die  under  the  age  of  twenty- 
one  and  without  issue  as  to  estate  S.  for  the  testator^s  son 
and  daughter-in-law  for  their  lives,  *  "  and  subject  to  the  trusts     *  1066 
hereinbefore  thereof  declared,^  estate  S.  was  ultimately  devised 
to  other.persons.    R.  W.  and  A.  W.  both  attained  twenty-one,  but  died 
without  issue:    Hdd,  approving  of  the  decision  in  Doe  v.  Jessop, 
12  East,  288,  as  opposed  to  that  in  Brovmstpord  v.  Edwards^  2  Yes.  242, 
that  the  double  contingenc/  not  having  happened,  there  was  an  intes- 
tacy as  to  estate  H.,  but  that  the  ultimate  devise  as  to  estate  S.  took 
.    eflfect.  —  Pearson  v.  Buiter,  398. 
9.  A  testator,  after  bequeathing  two  pecuniary  legacies,  bequeathed  three 
"  clear  "  annuities  for  the  lives  of  the  annuitants.    He  then  bequeathed 
his  residuary  estate  in  trust  to  pay  a  clear  annuity  of  lOOOZ.  to  his 
widow,  and  upon  trust,  after  payment  of  the  four  annuities,  to  pay  the 
residue  of  the  income  during  the  life  of  the  widow  to  A.    The  capital 
of  the  residue,  after  the  widow^s  death,  was  to  be  held  as  to  6000I. 
upon  such  trusts  as  the  widow  should  appoint,  and  subject  to  her 
appointment  the  5000/.  was  to  be  held  in  trust  for  B.  for  life,  and  after 
her  death  to  fall  into  the  general  residue;  and  subject  to  such  dis- 
position as  aforesaid,  and  as  to  the  residue  of  the  testator^s  estate  and 
effects  after  the  widow^s  death,  and  subject  as  to  the  5000/.  and  the 
interest  thereof  as  aforesaid,  upon  tmst  to  pay  certain  legacies  amount- 
ing to  18,000/.,  with  an  ultimate  residuary  gift  to  E.    And  there  was  a 
direction  that,  upon  the  death  of  the  several  annuitants,  the  funds  on 
which  the  annuities  were  secured  should  follow  the  ultimate  destination 
of  the  residue:  Held,  1.  That  the  two  first-mentioned  pecuniary  lega- 
cies and  three  annuities  had  priority  over  every  other  gift.    2.  That  the 
annuities  were  given  free  of  legacy  duty.    3.  That  the  annuities  were 
charged  on  the  capital  of  the  residue,  but  that  A.  was  entitled  to  retain 
the  surplus  income  paid  to  her  in  one  year,  and  to  receive  the  surplus 
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for  another,  although  the  income  was  in  the  subsequent  years  insuffident 
to  answer  the  annuities.  4.  That  on  the  death  of  an  annuitant  in  the 
lifetime  of  the  widow,  the  ultimate  residuary  legatee  did  not  become  at 
once  entitled  to  the  fund  set  apart  to  answer  the  annuity.  5.  That 
after  the  widow^s  death,  the  50002.  would  have  no  priority  over  the 
other  reversionary  legacies.  6.  That  the  reversionary  legatees  were 
not  entitled  to  have  any  surplus  income  during  the  widow^s  life  set 
apart  to  secure  payment  of  their  legacies.  —  Haynes  v.  Haynes,  590. 

10.  By  a  will  commencing  thus,  —  "I  give  and  bequeath  the  several  legacies 

and  annual  sums  following,**  a  testatrix  bequeathed  pecuniary  legacies 
and  an  annuity,  and  directed  two  sums  of  money  to  be  set  apart 
sufficient  to  produce  two  other  specified  annual  sums,  which  the  tes- 
tatrix bequeathed  to  two  specified  persons  for  their  respective  lives. 
She  gave  to  trustees  the  residue  of  her  personal  estate,  subject  to 
*1067  the  payment  of  her  debts,  funeral  and  *  testamentary  expenses, 
and  the  legacies  and  annuities  which  she  had  bequeathed  or  might 
thereafter  bequeath  by  any  codicil.  And  she  devised  her  real  estates 
to  trustees  for  a  term,  upon  trust  to  raise  sufficient  to  pay  her  debts, 
legacies,  and  funeral  and  testamentary  expenses,  but  directed  that 
her  personal  estate  should  be  the  primary,  and  the  term,  the  secondary 
fund  for  payment  of  her  debts,  legacies,  and  funeral  and  testamentaiy 
expenses :  Held,  that  the  separate  specification  of  '*  annuities  ^  in  some 
parts  of  the  will,  did  not  prevent  annuities  from  being  comprehended 
under  the  expression  '*  legacies**  in  the  trusts  of  the  term.  —  Heath  v. 
Weston,  601. 

11.  A  testatrix  bequeathed  her  residuary  estate  upon  trust  for  her  sister  for 

life,  and  after  the  sister*s  death  to  pay,  divide,  and  apply  the  trust  fund 
in  manner  following  (that  is  to  say),  one-tenth  to  or  for  the  use  of 
R.  H.,  and  another  one-tenth  to  or  for  the  use  of  C.  R.,  for  their 
respective  lives,  and  in  case  either  of  them  should  die  in  the  lifetime  of 
the  tenant  for  life  or  aft;erwards  leaving  lawful  issue,  then  the  testa- 
trix directed  that  the  part  of  him  or  her  so  dying  leaving  lawful  issue 
should  go  to  and  be  equally  divided  among  his  or  her  children  as  they 
should  attain  twenty-one :  Held;  that  a  child  of  C.  R.  who  survived  the 
tenant  for  life,  and  attained  twenty-one,  but  died  in  the  lifetime  of  C.  R., 
took  a  vested  interest.  —  Boulton  v.  Beard,  608. 

12.  A  testator  gave  his  residuary  real  and  personal  estate  upon  trust  for  his 

wife  for  life,  and  after  her.  death  upon  trusts  for  the  testator*s  issue, 
with  executory  trusts  for  his  sister  and  her  issue,  and  in  default  of  sndi 
issue  of  himself  and  his  said  sister,  **  or  upon  their  total  extinction 
under  twenty-one  years  old,**  he  bequeathed  the  said  residuary  estate 
**  unto  his  first  cousins  by  the  mother*s  side,  and  the  issue  of  such  of 
them  as  might  happen  to  be  dead  per  stirpes,  and  to  their  heirs,  execu- 
tors, administrators,  and  assigns  for  ever  as  tenants  in  common,  and 
not  as  joint  tenants :  **  Hdd,  1.  That  the  gift  to  the  cousins  was  not  too 
remote ;  2.  That  it  was  not  a  gift  to  a  class  to  be  ascertained  at  a  future 
period,  but  that  the  first  cousins  ex  parte  mettemd  living  at  the  testator*B 
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de&th  took  vested  interests  liable  to  be  divested  to  the  extent  required 
to  let  in  other  first  cousins  born  before  the  period  of  distribution. 
3.  That  the  shares  of  first  cousins  who  died  before  the  period  of  distri- 
bution leaving  no  issue  were  not  divested,  but  went  to  their  real  and 
personal  representatives.  4.  That  the  share  of  a  first  cousin  who  died 
before  the  period  of  distribution  leaving  children  went  to  those  chil- 
dren. —  Baldmn  v.  Rogers,  649. 

18.  A  testator,  by  his  will,  gave  **  my  landed  estates  in  W.,  of  whatever  de- 
scription, with  their  appurtenances,  and  all  allotments  of  common  now 
inclosed  or  hereailer  to  be  granted,  to  my  daughters  J.,  M., 
and*  S.,  to  be  jointly  and  equally  enjoyed  or  divided  in  the  *  1068 
case  of  the  marriage  of  any  of  them ;  and  they  or  the  survivor, 
in  case  of  death,  are  by  this  my  will  fully  authorized  to  dispose  of  the 
same  by  will  or  assignment,  as  they  shall  think  proper,  giving  prefer^ 
ence  to  those  of  my  nanie  and  relations,  according  to  behaviour :  ^^  and 
he  gave  them  also  all  his  personal  property,  "to  be  by  them  equally 
divided  and  shared  among  them,^^  and  he  recommended  them  to  live 
together.  The  three  daughters  died  unmarried.  M.  and  J.  survived 
S.,  and  executed  wills  respectively  devising  all  their  real  estate  to  each 
other  for  life,  but  with  different  remainders  over.  J.  survived  M. 
After  the  death  of  J.,  the  plaintiffs  claimed  a  moiety  of  the  real  estates 
under  the  will  of  M.  The  defendant  claimed  the  entirety  under  the  wiU 
of  J.  BM,  that  though  the  power  of  disposition  by  deed  might  have 
been  exercised  by  J.,  M.,  and  S.,  or  by  J.  and  M.  in  their  lifetime,  yet 
that  J.,  as  the  survivor,  had  alone  the  power  of  disposing  of  the  estates 
by  will,  and  that  tlie  defendant,  as  her  devisee,  was  entitled  to  the  en- 
tirety. 

Semble,  that  the  will  of  the  testator  created  a  joint  tenancy  in  fee.  —  Cookaon 
V.  Bingham,  668. 

14.  The  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty  with 

cross  lines  drawn  in  ink  over  the  bequests  of  certain  legacies :  Held,  on 
a  claim  raised  by  the  parties  interested  in  these  legacies,  that  the  will 
must  be  taken  to  have  been  executed  afler  the  cross  lines  were  drawn, 
and  that  the  only  question  was,  what  was*  the  meaning  of  the  testator, 
and  that  this  was  that  the  legacies  were  not  to  stand  part  of  the  will.  — 
Gann  v.  Gregory,  777. 

15.  A  mere  legal  devisee  may  file  a  bill  against  the  heir-at-law  of  the  testator 

for  the  purpose  of  having  the  will  established  against  him,  though  no 
trusts  are  declared  by  the  will,  and  though  it  is  not  necessary  to  admin- 
ister the  estate  under  the  direction  or  decree  of  a  Court  of  Equity.  ^- 
Boyhe  v.  Rossborough,  817. 

16.  A  testator,  by  a  will  made  afler  the  Wills  Act  came  into  operation,  de- 

vised to  trustees  for  500  years  all  his  freehold  and  copyhold  heredita- 
ments in  the  county  of  D.  which  had  or  might  thereafter  come  into  his 
possession  *'  by  inheritance  "  from  his  father,  whose  heir  he  was.  The 
testator^s  property  in  the  county  of  D.,  when  he  made  his  will,  consisted 
of  one  estate  devised  to  him  by  his  father  before  the  Wills  Act  came 
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into  operation,  and  of  another  which  had  been  conyeyed  to  him  by  his 
father  by  a  deed  of  gift,  and  into  the  possession  of  which  he  had  entered 
in  his  father's  lifetime.  Hdd,  that  the  latter  estate  was  not  snbject  to 
the  trusts  of  the  term,  though  without  it  they  could  not  be  fully  per- 
formed as  regarded  the  amounts  directed  to  be  raised  under  them.  — 
Wilkinson  v.  Bewicke,  937. 
17.  A  testator  gave  his  residuary  estate  upon  trust  to  pay  to  A. 

*  1069     an  *  annuity  during  her  life,  and  to  accumulate  the  surplus  income 

till  the  expiration  of  six  months  after  A.'s  death,  and  then  to  divide 
the  residue  and  accumulations  into  as  many  shares  as  there  should 
be  children  '*  living^  of  A.  and  of  B.  who  should  have  lived  to  attain 
twenty- one,  or  in  case  of  any  of  them  being  dead  under  that  age  who 
should  have  left  issue,  to  pay  and  apply  one  share  to  each  of  the  chil- 
dren of  A.  and  B.  that  should  have  lived  to  attain  twenty-one  and  to 
their  respective  executors,  administrators,  and  assigns,  and  one  share  to 
the  issue  of  each  child  who  should  have  died  under  that  age  leaving 
lawful  issue.  Beld,  that  tlie  word  *' living '^  was  not  referable  to  the 
period  of  distribution,  but  to  that  of  the  testator^s  death,  so  that  eadi 
child  on  attaining  twenty-one  took  a  vested  interest  absolutely.  —  Kidd 
V.  North,  947. 

18.  A  bequest  of  an  annuity  to  an  unmarried  woman  (if  living  and  unmarried 

at  the  death  of  a  prior  annuitant)  for  the  term  of  her  natural  life,  if  she 
should  so  long  remain  unmarried :  Edd  to  be  a  limitation,  and  not  a 
bequest  upon  a  condition  subsequent,  and  therefore  determinable  upon 
marriage.  —  Heath  v.  Letcis,  964. 

19.  A  testatrix  bequeathed  all  her  property  to  trustees  upon  trust  to  secure 

thereout  a  life  annuity  to  her  niece  to  be  paid  to  her  half-yearly  for  her 
own  use  independently  of  all  control,  and  directed  that  afler  the  niece^s 
death  the  principal  should  revert  to  her  father  and  his  children,  but  that 
during  her  life  the  placements  so  far  as  regarded  the  niece's  income 
should  be  well  secured,  and  the  funds  not  moved  without  the  niece's  con- 
sent as  well  as  that  of  her  trustees,  and  she  directed  that  the  surplus  of 
the  income  afler  payment  of  the  annuity  should  go  to  the  niece's  father  for 
his  use  and  that  of  his  other  children,  but  the  whole  was  to  be  at  the  dis- 
posal of  the  niece  under  the  advice  of  the  trustees  to  insure  the  pay- 
ment of  certain  pecuniary  legacies.  The  assets  were  insufficient  to  pay 
the  annuity  and  all  the  legacies  in  full.  Held,  that  the  annuity  was 
payable  out  of  the  capital.  —  Croly  v.  Weld,  993. 

See  also  Copthold,  3. 
WINDING-UP  ACTS. 

1.  The  court  has  jurisdiction  to  direct  an  official  manager  of  a  joint-stock 
company  appointed  under  the  Winding-up  Acts  who,  in  that  character, 
has  unsuccessfully  instituted  a  suit,  to  pay  the  costs  of  it  personally. 

An  order  that  **  W.  T.,  official  manager  of  the  said  company,"  do  pay  costs, 
is  an  order  rendering  him  personally  liabUi  to  make  the  payment. 

Semble^  that  the  5dd  section  of  the  Winding-up.  Act  of  1848,  authorizing  the 
prosecution  of  suits  by  the  official  manager,  does  not  extend  to  a  suit 
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commenced  by  one  shareholder  on  behalf  of  himself  and  the 

others,  except  such  as  are  *  defendants.  —  ITie  Grand  Trunk     *  1070 

Railway  Company  v.  BrocUe^  146. 

2.  By  the  deed  of  settlement  of  a  joint-stock  company  formed  for  the  purpose 

of  building  a  com  exchange,  it  was  provided  that  the  affairs  of  the 
company  should  be  under  the  entire  control  of  the  directors,  who  should 
have  power  to  create  new  shares  and  to  borrow  money  under  certain 
prescribed  conditions :  the  deed  also  provided  that  the  directors  might 
make  calls  on  the  shareholders  as  they  should  think  fit,  but  not  beyond 
the  amount  for  the  time  being  remaining  unpaid  of  their  respective 
shares.  The  capital  of  the  company  having  been  all  called  up  and  ex- 
pended, the  directors  advanced  out  of  their  private  funds  and  borrowed 
fix>m  other  quarters  (but  not  in  conformity  with  the  provisions  of  the 
deed)  a  sum  sufficient  to  defray  the  extra  expenditure  which  had  been 
incurred.  Held^  on  the  winding-up  of  the  company,  that,  as  between 
the  directors  and  the  shareholders,  the  latter  were  not  liable  to  contrib- 
ute to  such  extra  expenditure. 
Fart  of  the  moneys  advanced  had  been  lent  by  a  bank,  one  of  the  partners  in 
which  was  a  shareholder  in  the  company.  Hdd,  that,  as  between  the 
company  and  the  bank,  the  latter  must  be  deemed  to  have  had  notice  of 
the  restricted  liability  of  each  shareholder,  and  consequently  had  no 
claim  against  the  company  for  the  advance.  —  In  re  Worcester  Com  Ex- 
change Company^  180. 

3.  At  some  of  the  meetings  of  the  managing  committee  of  a  provisionally 

registered  railway  company,  at  which  A.,  one  of  the  committee,  was 
.  present,  it  was  resolved  that  certain  proceedings  should  be  advertised. 
At  another  meeting,  attended  by  four  of  the  body,  but  not  by  A.,  it 
yras  resolved  that  a  circular  should  be  sent  to  the  members  of  the  pro- 
visional committee,  which  included  the  members  of  the  managing  com- 
mittee, stating  that,  on  payment  of  1602.  each,  they  should  be  released 
from  all  liability.  A.  and  others  paid  the  amount,  and  A.  never  at- 
tended any  subsequent  meeting.  Meetings  of  the  managing  committee 
were  afterwards  held,  at  which  some  of  these  payments  were  referred 
to,  and  the  terms  of  the  circular  were  recognized  and  acted  upon.  The 
company  was  wound  up,  under  the  Winding-up  Acts,  and  it  appeared 
that  one  of  the  provisional  committee  had  been  compelled,  by  proceed- 
ings at  law,  to  pay  the  bill  of  the  advertising  agent :  Heldy  that  A.  was 
prima  Jacie  liable  for  some  part  of  the  demand,  and  was  not  exonerated 
by  his  payment  of  100/*.  and  the  subsequent  conduct  of  his  co-committee- 
men,  but  had  been  properly  placed  on  the  list  of  contributories.  — 
Pearson's  Executors^  Case,  241. 

4.  An  allottee  of  shares  in  a  projected  railway  company  paid  the  deposit  on 

them,  and  executed  the  subscribers^  agreement ;  he  did  so  on  the  faith 
of  a  letter,  circulated  by  the  provisional  directors,  under- 
taking *  to  return  the  whole  deposit  in  the  event  of  the  Act  not     *  1071 
being  obtained :  the  subscnbers^  agreement  was  in  the  usual 
form,  and  contained'  a  covenant  by  the  shareholders  to  indemnify  the 
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proTuional  directors,  whe&er  the  Act  shoold  or  should  not  be  obtained. 
The  directors  failed  to  obtain  the  Act  of  Parliament,  and  die  company 
was  wound  up  under  an  order  obtained  for  that  purpose :  Hdd^  that,  as 
between  the  directors  and  the  allottees,  the  former  were  primarily  fisble 
for  all  costs  connected  with  the  winding  up  of  the  concern ;  and  a  call 
made  in  respect  of  such  costs  was  dischai^ped  accordingly,  there  being 
nothing  to  show  that  the  directors  were  unable  to  pay  the  amount  re- 
quired by  the  official  manager.  —  Mowatt  and  EUioiVs  Case,  254. 

5.  A  clause  of  a  partnership  deed,  however  precise,  may  be  wiuved  by  the 

conduct  of  all  the  partners,  but  a  waiver  of  the  stipulations  of  a  com- 
pany's deed  by  the  directors  is  not  sufficient,  unless  it  is  shown  that  the 
body  at  large  made  the  directors  their  agents  for  that  purpose. 
Where,  therefore,  a  shareholder  bequeathed  his  shares,  and  the  executor 
assented  to  the  bequest,  and  the  secretary  placed  the  name  of  the  lega- 
tee and  her  husband  opposite  the  shares  in  the  books  of  the  company, 
but  the  provisions  of  the  deed  of  settlement  had  not  been  complied  with 
as  to  the  transfer  of  the  shares,  nor  was  it  shown  that  all  the  shareholders 
of  the  company  had  concurred  in  dispensing  with  such  compliance : 
Hdd,  that  the  executor  was  the  proper  person  to  be  placed  on  the  list 
of  contributories  under  the  Winding-up  Acts.  —  Keene^M  Exeeutan'  CaMt, 
272. 

6.  A  company  completely  registered  under  the  provisions  of  the  Joint-stock 

Companies  Registration  Act  (7  &  8  Vict.  c.  110)  was  ordered  to  be 
wound  up :  various  proceedings  were  taken  to  get  in  the  assets,  but 
without  success :  costs  were  incurred,  and  at  last  it  became  necessary  to 
provide  the  official  manager  with  funds  to  pay  these  costs  and  to  prose- 
cute his  duties  generally :  for  this  purpose  a  call  was  made  on  all  persons 
without  distinction  whose  names  were  on  the  list  of  contributories,  some 
having  paid  and  some  having  not  paid  the  original  deposits  on  their 
shares :  Hdd^  on  an  application  to  discharge  the  call  by  one  of  the 
persons  who  had  paid  his  original  deposit,  that  the  call  was  properiy 
made. 

Qay*8  Case,  1  De  6.,  M.  &  G.  347,  observed  on. 

The  Court  would  not  be  inclined  to  interfere  with  a  call  properly  made  merely 
on  the  ground  that  the  amount  had  been  estimated  at  too  large  a  sum. 
Semble, 

On  a  question  raised  that  by  one  of  the  clauses  of  the  deed  of  settleoient 
of  the  company  the  liability  of  the  shareholders  to  third  parties  was 
limited  to  the  amount  of  their  shares :   Hdd,  that  such  could  not  be 

1072  the  real  meaning  of  the  clause,  *  having  regard  to  the  powers  conferred 
by  the  other  clauses  of  the' deed  for  the  conduct  of  the  business  of  the 
company. 

Supposing,  however,  that  the  meaning  of  the  clause  had  been  to  limit  the 
liability  as  to  third  parties:  Heildy  that  the  creditors  of  the  com- 
pany would  not,  by  the  operation  of  the  clause  and  of  the  Joint-stock 
Companies  Registration  Act,  lose  their  right  to  proceed  against  the 
shareholders  beyond  the  amount  of  their  shares. 
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The  general  liability  of  partners  to  creditors  is  not  materially  affected  by  the 
provisions  of  the  Joint-stock  Companies  Registration  Act:  the  effect 
of  the  25th  and  66th  sections  considered. 

•  

The  decisions  in  Ridley  y.  2%€  Plymouih  Qrinding  and  Baking  Company,  2 
Exch.  711 ;  The  Kingsbridge  Flour  MiU  Con^any  t.  The  Plymouih 
Grinding  and  Baking  Company,  2  Exch.  718,  and  StnttA  v.  The  HuU 
(Hass  Company f  8  C.  B.  668,  11  G.  B.  897,  obsenred  upon.  —  Green- 
woodPs  Case,  459. 

[887] 


■NB    OF  THE  THIRD  VOLUn. 


^ 


